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T. H. VETTERLEIN ET AL. VS. DEMAS BARNES, ASSIGNEE, &C. 1 


1 Bill of Complaint. 
United States District Court, oe gs District of New York. In . 
uity. 


Between Demas BARNES, as Assignee in Bankruptcy of Theodore 
H. Vetterlein and Bernhard T. Vetterlein, Complainant, 


and 


THEODORE H. VETTERLEIN, THEODORE J. VETTERLEIN, BERNHARD 
T. Vetterlein, tna Life Insurance Company, North America Life 
Insurance Company, New York Life Insurance Company, and 
Equitable Life Assurance Society, Defendants. 3 


2 To the hon. the judge of the district court of the United - 
States for the southern district of New York: | 


Demas Barnes, of the city of New York, a citizen of the State of 
New York, as assignee in bankruptcy of the estate and effects of 
Theodore H. Vetterlein and Bernhard T. Vetterlein, jointly and 
severally, brings this his bill of complaint in a cause arising under 
an act of the Congress of the United States approved the second 
(2d) day of March, eighteen hundred and sixty-seven (1867), entitled 
“An act to establish a uniform system of bankruptcy throughout the 
United States,” against Theodore H. Vetterlein, of Philadelphia, in 
the State of Pennsylvania, and against Bernhard T. Vetterlein, of 
the city and county of New York, in the State of New York, and 
against Theodore J. Vetterlein, of Philadelphia aforesaid, and 
against the tna Life Insurance Company, a body politic and cor- 
porate created and existing under and by virtue of the laws of the 
State of Connecticut, and against the North America Life Insurance 
Company of New York, a body politic and corporate created and 
existing under and by virtue of the laws of the State of New York, 
and against the New York Life Insurance Company, a body politic | 
and corporate existing under and by virtue of the laws of the State 
of New York, and against the Equitable Life Assurance Society, a 
body politic created and existing under and by virtue of the laws of 
the State of New York; and thereupon vour orator complains and 
says that on or about the seventh (7th) day-of February, eighteen 
hundred and seventy-one (1871), under and pursuant to the provis- 


_ions of the said act of Congress, the said defendants, Theodore H. 


Vetterlein and Bernhard T. Vetterlein, as partners under the firm 
name of Th. H. Vetterlein & Sons, and also under the firm name of 
Vetterlein & Company, were jointly and severally duly adjudged to 


be bankrupts in and by a judgment and decree of this court, to 


which jurisdiction in that behalf belonged, which judgment and 
decree was duly rendered and made on or about the said seventh 
(7) day of February, eighteen hundred and seventy-one (1871), and 
still remains in full force and virtue, not vacated, reversed, nor in. 
anywise impaired; and thereupon such proceedings were afterwards 
had in this court that on or about the first (1st) day of March, eight- 
een hundred and seventy-one (1871), your orator was, pursuant to 
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2 THEODORE H. VETTERILEIN ET AL. VS. 


the provisions of said act, duly appointed to be the assignee in bank- 
ruptcy of the estate and effects of said bankrupts, jointly and sever- 
ally; and your orator thereupon accepted such appointment and 
entered upon the performance of the duties devolved upon him 
thereby, and all the estate, real and personal, of the said bankrupts, 
jointly and severally, was thereupon duly assigned to, and the same 
has vested in, him as such assignee. 
3 Your orator further shows that, as he is informed and be- 
lieves and therefore alleges, one J. Kinsey Taylor was, at the 
time of the said adjudication of bankruptcy and of the appointment 
of your orator as such assignee as aforesaid, indebted to the said firm 
of Th. H. Vetterlein & Sons and Vetterlein and Company or one of 
them in the sum of fifty-one thousand dollars ($51,000) and upwards, 
and, in order to secure the payment of the said indebtedness. the 
said J. Kinsey Taylor had, at some time prior to the said adjudica- 
tion of bankruptcy, procured, to be issued by the said defendants, 
The tna Life Insurance Company, The North America Life In- 
surance Company of New York, The New York Life Insurance 
Company, and The Equitable Life Assurance Society, policies of in- 
surance upon the life of the said J. Kinsey Taylor, each of said last- 
mentioned defendants having issued and delivered to J. Kinsey 
Taylor one such policy. As your orator is informed and believes, 
the policy issued as aforesaid by the said .4tna Life Insurance Com- 
pany was for the sum of ten thousand doilars ($10,000), to be paid 
to the personal representatives of the said J. Kinsey Taylor upon 
and in the event of the death of the said J. Kinsey Taylor; the 
policy issued by the said North America Life Insurance Company 
of New York was for the sum of twenty thousand dollars ($20,000), 
to be paid to the personal representatives of the said J. Kinsey Taylor 
upon the same event; the policy issued by the said New York Life 
_ Insnrance Company was for the sum of twenty thousand dollars 
($20,000), to be paid to the personal representatives of the said J. 
Kinsey Taylor upon the happening of the same event, and the policy 
issued by the said The Equitable Life Assurance Society was for the 
sum of twenty thousand dollars ($20,000), to be paid to the personal 
representatives of the said J. Kinsey Taylor upon the happening of 
the same event. 

As your orator is informed and believes and therefore alleges, on 
or about the sixth (6th) day of July, eighteen hundred and sixty- 
seven (1867), at which time the aforesaid indebtedness of the said J. 
Kinsey Taylor to said bankrupts, or the larger portion thereof, 
was still in existence, the said J. Kinsey Taylor, for the purpose of 
securing the payment of the said indebtedness, assigned the said 
policies to the said Theodore H. Vetterlein, one of the said bank- 
rupts, to be held by him as collateral security for the payment of 
the said indebtedness to the said bankrupts; afterwards, by agreement 
between the said Taylor and the said Theodore H. Vetterlein and 
the said insurance companies, respectively, or some or one of them, 
the aggregate amount of the said policies was reduced to a sum not 
exceeding, as your orator is informed and believes, ($20,000) twenty 
thousand dollars, and the aggregate amount now purporting to be 
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secured and payable by all the said policies is about the said sum 
of twenty thousand dollars ($20,000). 
4 Your orator further shows that on or about the eighteenth 
(18) day of July, eighteen hundred and seventy (1870), the 
said Theodore H. Vetterlein, with the knowledge and consent of the 
said Bernhard T. Vetterlein, executed and delivered to the said 
Theodore J. Vetterlein and Bernhard T. Vetterlein an instrument 
or instruments, in writing, aw and setting forth that the 
said Theodore H. Vetterlein had transferred, and did thereby trans- 
fer, to the said Theodore J. Vetterlein and Bernhard T. Vetterlein 
the said several policies of insurance and all sums of money payable 
or to become payable thereon, in trust, for the benefit of the wife 
and children of the said Theodore H. Vetterlein. 
Your orator further shows that the said transfer and assignment 
or the said instrument or instruments purporting to be such trane- 
fer and assignment was and were made within six (6) months be- 
fore the filing in this court against the said bankrupts of the petition 
upon which the said adjudication of bankruptcy was finally ren- 
dered, and the said Theodore H. Vetterlein was then insolvent and 
in contemplation of insolvency and bankruptcy ; and the said Theo- 
dore J. Vetterlein and Bernhard T. Vetterlein then had reasonable 
cause to believe the said Theodore H. Vetterlein to be insolvent and 
to be acting in contemplation of insolvency, and that such. instru- 
ment or instruments of assignment and transfer was and were made 
with a view to prevent the property of the said Theodore H. Vetter- 
lein and of the said bankrupts from coming to their assignee in 
bankruptcy, and to prevent the same from being distributed under 
the said act of Congress, and to defeat the object of and in every way 
to impair, hinder, impede, and delay the operation and effect of the 
said act and to evade the provisions of such act; and the said in- 
strument or instruments of transfer was and were not made in the 
usual and ordinary course of the business of the said debtor or 
debtors, but the same was and were made in fraud of the creditors 
of the said bankrupts, jointly and severally, and with intent to hinder, 
delay, and defraud all such creditors, as well as those having then 
actually existing claims against the said bankrupts as those to whom 
the said bankrupts should become afterwards indebted; and said 
Theodore J. Vetterlein and Bernhard T. Vetterlein had reasonable 
cause to believe that a fraud on the said act was intended, and the 
said instrument or instruments of assignment and transfer was and 
were wholly voluntary and without any actual valuable considera- 
tion paid or received therefor. 
Your orator further shows that on or about the first (1st) 
day of July, eighteen hundred and seventy-one (1871), the 
said J. Kinsey Taylor departed this life, and thereupon the said 
Theodore J. Vetterlein and Bernhard T. Vetterlein, pursuant to the 
terms and conditions expressed in the- said policies, respectively; 
filed with the said several companies, respectively, due proof of the 
death of the said J. ne oe and — claim upon the said 
companies, respectively, for the payment of the amounts purporting 
to be payable upon the said policies, respectively, and the said com- 
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4 THEODORE H. VETTERLEIN ET AL. VS. 


panies thereupon, severally and respectively and each for itself, 
agreed to make payment according to such requirements; that the 
time for making such payment has not yet arrived, but that the 
said several companies threaten and intend to and give out that 
they will make payment of the amount accruing on said policies, 
respectively, to Theodore J. Vetterlein and Bernard T. Vetterlein, 
and deny the right of your orator to any portion of the proceeds of 
said policies, although your orator has made known to said com- 
panies, respectively, his rights in the premises, and has demanded 
payment of the amount of said policies, respectively, by means of 
which acts of the defendants severally your orator is prevented from 
coming into possession of the said policies and of the proceeds 
thereof, and is hindered, impeded, and delayed in the realization, 
collection, and distribution of so much of the estate of the said 
bankrupts. 

To the end, therefore, that the defendants may, if they can, show 
why vour orator should not have the relief hereby prayed, and may, 
according to the best and utmost of their several and respective 
knowledge, remembrance, iniormation, hearsay, and belief, full, true, 
direct and perfect answer make to the several charges and allega- 
tions in this bill contained, and that as fully and particularly as if 
the same were here repeated and they thereunto specifically inter- 
rogated ; and that the said transfers and assignments may be as 
against your orator adjudged to be absolutely void and the said 
policies and the proceeds thereof, and the right to collect the amount 
accrued or accruing thereon, may be adjudged to have become vested 
in your orator by virtue of his appointment as aforesaid and the 
aforesaid proceedings thereon, and that the defendants may be de- 
creed to account to your orator for the said policies and proceeds 
thereof, respectively, with the amounts accrued or accruing thereon, 
and that a receiver thereof pending this bill be appointed by your 
honor, with all the usual powers of such receivers in like cases ; 
and that pending this bill and the final decree of the court thereon 
the defendants, Theodore J. Vetterlein and Bernhard T. Vetterlein, 
may be restrained and enjoined from in any manner collecting any 
portion of any of thesums payable upon the said policies, respectively ; 

and the said defendants, The tna Life Insurance Company, 
6 The North America Life Insurance Company, The New York 

Life Insurance Company, and The Equitable Life Assurance 
Society, may be restrained and enjoined from paying to the said 
Theodore J. Vetterlein and Bernard T. Vetterlein, or any person 
other than your orator or to a receiver duly appointed in this suit, 
any portion of any sum accruing or accrued upon any policy issued 
by them or either of them upon the life of the said J. Kinsey Tay- 
lor and assigned or purported. to be assigned by him to the said 
Theodore H. Vetterlein, or assigned or purporting to be assigned by ° 
the said Theodore H. Vetterlein to the said Theodore J. Vetterlein 
and Bernhard T. Vetterlein or either of them, and that your orator 
may have such further or other or different relief as the nature of 
his case may require and to your honor may seem meet— 
May it please your honor, the premises considered, to grant unto 


DEMAS BARNES, ASSIGNEE, &C. 


your orator not only the writ of injunction issued out of this court 
and under the seal thereof, addressed to the said defendants, restrain- 
ing and enjoining them pending this bill, pursuant to the prayer 
thereof, but also the writ of subpoena issued out of this court and 
under the seal thereof, addressed to the said defendants and each of 
them, commanding them and each of them, under a certain penalty 
and by a certain day therein to be expressed, to be and appear be- 
fore this honorable court, and there to answer to your orator’s said 
bill of complaint, and to do further and abide by whatever this hon- 
orable court shall then direct. 


And your orator will ever pray, &c. 
JAMES K. HILL, 


 ~PUff’s Solicitor. 
F. N. BANGS, 
Of Counsel for PU. 
UniteEpD STATES OF AMERICA, pn 
Northern District of New York, { ~~ 


Demas Barnes, being duly sworn, deposes and says that, as as- 
signee, &c., of Theodore H. Vetterlein and Bernhard T. Vetterlein, 
he is the plaintiff in the furegoing bill of complaint named ; that he 
has read the said bill and knows the contents thereof and that the 
same is true to his own knowledge, except as to the matters therein 
stated on information and belief, and as to those matters he believes 
it to be true; and he further says that unless a writ of injunction 
shall issue forthwith according to the prayer of said bill he verily 
believes that he will sustain great and irreparable damage by reason 


of the infringement of his rights above complained of. 
DEMAS BARNES. 


Sworn to before me this 5th day August, 1871. 
[SEAL. ] J. A. COREY, 
United States Commissioner in and for 
The Northern District of New York. 


Filed August 10, 1881. 


7 Answers. 


The separate answer of Bernhard T. Vetterlein and Theodore J. Vet- 
terlein, two of the defendants, to the bill of complaint of Demas 
Barnes, of the city of New York, assignee in bankruptcy of the 
estate of Theodore H. Vetterlein and Bernhard T. Vetterlein. 


To the honorable the judge of the district court of the United States 
in and for the southern district of New York: 


These defendants, now and at all times hereafter, saving and re- 
serving unto themselves all benefit and advantage of exception 
which can or may be had or taken to the many errors, uncertain- - 
ties, and other imperfections in the said complainant's said bill of 
complaint contained, for answer thereunto, or unto so much and 
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such parts thereof as they are advised is or are material or necessary 
for them to make answer unto, answering, say as follows, viz: 

It is true, as in said bill alleged, that on or about the 7th day of 
February, 1871, under and pursuant to the provisions of the said 
act of Congress, the said defendants, Theodore H. Vetterlein and 
Bernard T. Vetterlein, as partners under the firm name of Th. H. 
Vetterlein and Sons, and also under the firm name of Vetterlein 
and Company, were jointly and severally duly adjudged to be bank- 
rupts in and by a judgment and decree of this court, to which juris- 
diction in that behalf belonged, which judgment and decree were 
duly rendered and made on or about the 7th day of February, 1871, 
and still remain in full force and virtue, not vacated, reversed, nor 
in anywise impaired; and thereupon such proceedings were after- 
wards had in this court that on or about the Ist of March, 1871, the 
complainant in the bill in this case filed was, pursuant to the pro- 
visions of said act, duly appointed to be the assignee in bankruptcy 
of the estate and effects of said bankrupts, jointly and severally; 
and true it is, as in said bill further alleged, that the said complain- 
ant thereupon accepted such appointment and entered upon the 
performance of the duties which thereby devolved upon him as 
such, and all the estate of the said bankrupts; jointly and severally, 
was thereupon duly assigned to and the same became and was vested 

in him as such assignee. 
8 And these defendants further say that it is not true that 

one J. Kinsey Taylor was, at the time of the said adjudication 
of bankruptcy and of the appointment of said complainant as such 
assignee as aforesaid, indebted to the said firm of Theodore H. Vet- 
terlein and Sons and Vetterlein and Company or one of them in the 
sum of ($51,000.00) fifty-one thousand dollars and upwards, and 
that in order to secure the payment of said indebtedness said Taylor 
had, at some time prior to said bankruptcy, procured to be issued 
the policies of insurance upon his life in said bill first mentioned. 
The following are the facts connected with the indebtedness of said 
Taylor and the issuing of the life policies to secure the same: 

In and prior to the month of July, 1869, there was a firm doing 
business in the city of Philadelphia under the name of Vetterlein 
and Company, composed of the said Theodore H. Vetterlein, these 
defendants, and one Charles A. Meurer. From a period beginning 
in or prior to the vear 1867 said firm of Vetterlein and Company 
assisted said Taylor by lending him its money and acceptances 
until, on the 6th day of July, 1869, his indebtedness to the said firm 
amounted to over $46,000.00, and said indebtedness has now reached 
the sum of over $50,000.00. 

In or about the summer of the year 1867 said Taylor, for the se- 
curity of said firm, caused his life to be insured in the following 
offices and for the following amounts, viz: 


New York Life Insurance Company ---.---.---.-. . $20,000 00 
The Atna Life Insurance Co. of Hartford ......_. -__- 10,000 60 
The North America Life Insurance Co..._..--__._ ~~ 
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And assigned the policies issued by these companies to said Theo- 
dore H. Vetterlein, to be held by him to secure said Taylor’s gen- 
eral current indebtedness to said firm of Vetterlein and Corpany. 
These defendants have no knowledge except from information of 
any insurance by said Taylor in the eH ae GN Life Insurance Co., 
and neither they nor the said firm ever held sach a policy. 

The loans and advances to said Taylor continued after said poli- 
cies were so issued, his said indebtedness increased, and he became 
unable to pay the annual premiums on said policies. Agreements 
were made by and between said parties and.the said companies, re- 
spectively, by which new and paid-up policies were issued by two of 
the companies for reduced amounts, and the other company allowed 
its old policy to stand reduced by an endorsement. This azrange- 
ment required very small annual payments, in the way of interest, 
on notes held by said companies for premiums on the original poli-~ 
cies. The dates and amounts of these reduced policies were as fol-. 
lows, viz: 


9 New York Life Insurance Company, July 20th, 
OOD aio si nds enc: cena _. $4,000 00 

7Etna Life Insurance Co., original policy for $10,000, 

dated June - 24th, 1867, not cancelled or surrendered, 
but by endorsement, dated July 24th, 1869, reduced to_ $2,000 00 
North America Life Insurance Co., July 17th, 1869_-.-_- 4,000 00 


These reduced policies came to and remained in the hands of said 
Theodore H. Vetterlein to secure said debt of said Taylor to said 
firm of Vetterlein and Go. In July, 1869, said Meurer left said 
firm of Vetterlein & Co., and in December of the same year 
this defendant, Theodore J. Vetterlein, also left said firm. By these 
- withdrawals said firm was dissolved and went into liquidation, but 

the remaining partners, who were the wane partners, went 
on with the business at the same place, uncer the same name, and 
with the same stock of merchandise, which they took at a valuation, 
and the affairs of said first firm of Vetterlein and Co., the debtsof which 
are paid, which is and always has been entirely solvent, and of 
which thesaid Theodore J. Vetterlein is at present the only solvent 
— have never been settled. The said Theodore J. Vetterlein 

as received nothing on account of his interest in said first firm but 
a few hundred dollars for his expenses in Europe; the said Meurer 
left the firm indebted to it, aud would be entitled to nothing on a 
settlement, and said Theodore H. and Bernard T. Vetterlein, the 
liquidating partners, have really received and applied to their own 
use the great bulk of the assets of said firm, amounting to nearl 
two hundred thousand dollars, leaving as the share of this defend- 
ant, Theodore J. Vetierlein, of the said original assets only said pol- 
icies and a few outstanding debts, scarcely more than enough, if 
sufficient at all, to satisfy his interest in the firm, which these de- 
fendants verily believe will be more than twenty thousand dollars. 
These defendants are advised, therefore, and believe, and on such 
advice and belief aver, that said polieies and other remaining assets 
of said first firm are, at least to the extent of his interest therein, 
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: simply and entirely the property of the defendant, Theodore J. Vet- | 
terlein. ‘ 
| . And these defendants further say that for these reasons the title 
to said policies never passed to or vested in the said plaintiff as part 
of the estate of said bankrupts or any of them, and that said trans- 
fer to the use of the wife and children of the said Theodore H. Vet- 
terlein, whether valid or invalid, worked no injury to the creditors 
of said bankrupts. 
And these defendants further say that in the month of July, 1870, 
said policies being so the unadministered assets of said first firm 
and the property in equity of this defendant, Theodore J. Vet- 
10 terlein, were, without his knowledge or assent, transferred by 
his said father to him and said Bernard T. Vetterlein, as 
trustees for his mother and her children; and these defendants are 
advised and believe that if said Theodore J.Vetterlein does not assent 
to said transfer he can hold said policies to make good his interest in 
said firm, and that if he does assent to and approve of said transfer 
in trust it is a gift by him to his mother and her children, and not 
a gift by his father, and that he will only be charged with said poli- 
cies as between himself and his said ftrm in the final settlement. 
And these defendants further say that even if said policies had 
been, in July, 1870, the property of said bankrupts or one of them, 
or of their said firms or either of them, neither said Theodore H. 
i Vetterlein nor said Bernhard T. Vetterlein nor their said firms had 
: reason to believe that they or any of them were insolvent, nor were 
they in fact insolvent or acting in contemplation of insolvency, 
nor were said transfers of said policies made to prevent the said 
policies from coming to their assignee in bankruptcy, nor from being 
distributed under the said act of Congress, nor to defeat the object 
of, impair, hinder, impede, nor delay the operation or effect of said 
} act, nor to evade the provisions thereof. nor were said assignments 
: made in fraud of creditors of the said bankrupts, their said firms, 
| nor with intent to delay, hinder, or defraud any of them, nor had 
«these defendants or either of them any cause to believe that a fraud 
on said act was intended. In the month of May,1870,the New York 
house of said bankrupts, being temporarily embarrassed and unable 
to meet certain cash payments without a sacrifice, which they de- 
sired to avoid, called together their creditors, who appointed a com- 
mittee to examine into the affairs of said firm. The result of said 
examination was a report,a copy of which is hereto annexed, marked 
“A,” which these defendants pray may be taken as part of this 
answer. Said report is signed by the complainant, who was one of 
said committee, and is true in every respect. It was subsequently, 
as appears by said copy, ratified and approved by all the creditors to 
a very large amount. 

Said report shows that said New York firm was then entirely sol- 
vent and had ample property to meet all its debts, wholly irrespect- 
ive of said policies or any of them. The subsequent inselvency 
and ultimate bankruptcy of said parties was caused by the destruc- 
tion by fire of very valuable property and losses arising from the 
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European war and otherwise, all occurring after the date of the said 
report. 
11 And these defendants further say that it is true that the 
said Taylor is dead ; that they filed proofs of his death with 
the said insurance companies and made claims for the payment of 
the amounts due on said policies; that said companies agreed to 
make payment to them when the times therefor arrived, and, as 
these defendants hope and believe, will do so. Whether the com- 
plainant has made any demand upon them, or, if he has, what 
answer they have made to him, these defendants do not know save 
by said bill; and these defendants are advised and believe that said 
complainant has no right or title to the relief in and by said bill 
sought ; they deny all the fraud therein alleged, and they pray to be 
hence dismissed with their reasonable costs, &c. 
JOSEPH GUTMAN, Jr, 
Solicitor for Def’ts, Bernhard T. Vetterlein 
and Theodore J. Vetterlein. 


Bernhard T. Vetterlein and Theodore J. Vetterlein, defendants 
above named, being duly sworn, say that the above answer and the 
facts therein set forth, so far as the same are stated of their own 
knowledge, are true, and so far as the same are stated upon the ad- 
vice or information of others are true to the best of their knowledge 


and belief. 
THEO. J. VETTERLEIN. 
BERN. T. VETTERLEIN. 


Sworn and subscribed this 5th day of September, 1871. 
CHARLES P. CLARKE, 
0. S. Com’r. 


12 ExuHrsirt A. 


The undersigned, a committee appointed by the creditors of 
Messrs. Th. H. Vetterlein and Sons, of New York, beg leave to re- 
port that after an examination of the statements made of said busi- 
ness, showing the assets and liabilities, we find, after leaving each 
the Philadelphia and New York house all their present stock and 
merchandise and deducting 25 per cent. from all the accounts and 
bills receivable, there will be remaining in bills receivable, open ac- 
counts, and cash about $241,347.87. In addition to the above they 
have stated merchandise, bonds, mortgages, real estate, interest in 
steam vessels, &c., estimated to be worth some $264,788.41. The 
aggregate liabilities of the two houses—of Vetterlein & Co., of Phila- 
delphia, and Th. H. Vetterlein & Sons, of New York—amount to 
$310,399.23, showing an excess of $195,740.05, of undoubted value, 
over all liability, besides leaving a large margin contingent, much of 
which they think may be collected in time by attention, and row they 
propose to give extension notes to each creditor as follows: 30 per 
cent. at 4 months, 20 per cent. at 6 months, 20 per cent. at 8 months, 
20 per cent. at 10 months, and 10 per cent. at 12 months, including 
interest for the time asked in said extension. 
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We therefore recommend to the creditors the acceptance of the 
terms proposed, and that the debts of sums under $1,000 be ex- 
cluded from the extension and paid in cash as soon as possible. 

New York, May 24, 1870. : 

CH’S F. TAG. 


JOHN ATWOOD. 

DEMAS BARNES. 
WILLIAM V. CATHWOOD. 
W. T. AGNEW. 


The report of the committee as set forth on the opposite page is 
accepted and agreed to by the undersigned, creditors of Vetterlein & 


Sons, of New York : 

CHAS. F. TAGG. 
J. LOHN ATWOOD. 
WM. J. V. ATWOOD. 
DEMAS BARNES. 
H. V. MURRAY. 
STROHM & RUGENHEIM, 
J. S. GANS & SON. 
B. VETTERLEIN, 

By B. T. VETTERLEIN. 
JULIUS SARDMANN & CO., 

By B. T. VETTERLEIN. 

For FATMAN & CO., 

Pr. RAYLER. | 
W. AGNEW & SONS. 
AMERICAN NAT. BANK OF 

HARTFOBD, CONN., 

Per C. F. SIMPSON, Cashier. 

T. J. S. FLINT. 


13 The signatures of the undersigned, W. Agnew & Sons and 

Fatman & Co., are subject to the condition that all the cred- 
itors of Vetterlein & Sons join and sign this agreement, and also 
that in case of failure on part of Vetterlein & Sons to meet promptly 
the different instalments as above mentioned, then remaining bal- 
ance of indebtedness shall at once fall due. The signatures of the 
creditors apply only to those whose amount exceeds one thousand 


dollars. 
H. FATMAN, New York. 
W. AGNEW & SONS. 
Filed Sept. 6, 1871. 


The separate answer of Theodore H. Vetterlein, one of the de- 
fendants, to the bill of complaint of Demas Barnes, of the city of 
New York, assignee in bankruptcy of the estate of Theodore H. 
Vetterlein and Bernhard T. Vetterlein. 


To the honorable the judge of the district court of the United States 
in and for the southern district of New York: 


This defendant, now and at all times hereinafter mentioned, sav- 
ing and reserving unto himself all benefit and advantage of excep- 
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tion which can or may be had or taken to the many errors, uncer- 
tainties, and other imperfections in the said complainant's said _ bill 
of complaint contained, for answer thereunto, or unto so much and 
such parts thereof as he is advised is or are material or necessary 
for him to make answer unto, answering, says as follows: 

It is true, as in said bill alleged, that, on or about the 7th day of 
February, 1871, under and pursuant to the provisions of the said 
act of Congress, the said defendants, Theodore H. Vetterlein and 
Bernhard T. Vetterlein, as copartners under the firm name of Theo- 
dore H. Vetterlein & Sons, and also under the firm name of Vetter- 
lein & Company, were jointly and severally duly adjudged to be 
bankrupts in and by a judgment and decree of this court, to which 
jurisdiction in that behalf belonged, which judgment and decree were 
duly rendered and made on or about the said 7th day of February, 
1871, and still remain in full force and virtue, not vacated, reversed, 
or in anywise impaired; and thereupon such proceedings were after- 
wards had in this court that on or about the first day of March, 
1871, complainant in the bill in this case filed was, pursuant to the 
provisions of said act, duly appointed to be the assignee in bank- 
ruptcy of the estate and effects of said bankrupts, jointly and sever- 
ally, and true it is, as in said bill further alleged, that the said 
complainant thereupon accepted such appointment and entered upon 
the duties which thereby devolved upon him as such, and all the 
estate of the said bankrupts, jointly and severally, was thereupon 
duly assigned to, and the same became and vested in, him as such 

assignee. 
14 And this defendant further says that it is not true that 

one J. Kinsey Taylor was, at the time of this said adjudica- 
tion of bankruptcy and of the appointment of said complainant as 
such assignee as aforesaid, indebted to the said bankrupt firms of 
Theodore H. Vetterlein & Sdns and Vetterlein and Company or one 
of them in the sum of $51,000 and upwards, and that in order to 
secure the payment of said indebtedness said Taylor had, at some 
time prior to said bankruptcy, a to be issued the policies of 
insurance upon his life in said bill first mentioned. The following 
are the facts connected with the indebtedness of said Taylor and the 
issuing of the life policies to secure the same. 7 

In and prior to the month of July, 1869, there was a firm doing 
business in the city of Philadelphia, under the name of Vetter- 
lein and Company, composed of this defendant, Bernard T. Vet- 
terlein, Theodore J. Vetterlein, and one Charles A. Meurer. From a 
— beginning in or prior to the year 1867, said firm of Vetter- 
ein & Co. assisted said Taylor by lending him its money and accept- 
ances until, on the 6th day of July, 1869, his indebtedness to the said 
firm amounted to over $46,000, and said indebtedness has now 
reached the sum of over $50,000. 

In or about the summer of the year 1867 said Taylor, for the 
security of said firm, caused his life to be insured in the following 
offices and for the following amounts, viz: 


New York Life Insurance Co.___.--.-----..-------.- 
The Atna Life Insurance Co. of Hartford............ 
The North America Life Insurance Co.._.. 
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And assigned the policies issued by these companies to this defend- 
ant, to be held by him to secure said Taylor’s general current in- 
debtedness to said firm of Vetterlein and Company. 

This defendant has no knowledge except from information of any 
insurance by said Taylor in the Equitable Life Insurance Co., and 
he never held such a policy. 

The loans and advances to said Taylor continued after said policies 
were so issued, his said indebtedness increased, and he became un- 
able to pay the annual premiums on said policies. Agreements 
were made by and between said parties and the said companies, 
respectively, by which new and paid-up policies were issued for re- 
duced amounts by two of the companies, and the other company al- 
lowed its old policy to stand redue-d by an endorsement. This ar- 
rangement required very small annual payments in the way of 
interest on notes held by said companies for premiums on the 
original policies. The dates and amounts of those reduced policies 
were as follows, viz: 


15 New York Life Insurance Company, July 20, 1869__ $4,000 
Etna Life Insurance Company, original policy for 
$10,000, dated June 24th, 1867, not cancelled or surren- 
dered, but by endorsement, dated July 24th, 1869, reduced ‘ 
DD nccneceqeuseniinns seaimnsy Sabena: sinniitesnnninneaemnaiai etn wii apls ,000 


North America Life Insurance Company, July 17, 1869_._. 4,000 


These reduced policies came to and remained in the hands of this 
defendant to secure said debt of said Taylor to said firm of Vetterlein 
& Co. In July, 1869, said Meurer left said firm of Vetterlein & Co., 
and in December of the same year Theodore J. Vetterlein also left 
said firm. 

By these withdrawals said firm was dissolved and went into liqui- 
dation, but this defendant and Bernard T. Vetterlein, the remain- 
ing partners, who were the liquidating partners, went on with the 
business at the same place, under the same name, and with the same 
stock of merchandise, which they took at a valuation, and the affairs 


’ of said first firm of Vetterlein & Co., the debts of which are paid, 


which is and always has been entirely solvent and of which the 
said Theodore J. Vetterlein is at present the only solvent partner, 
have never been settled. 

The said Theodore J. Vetterlein has received nothing on account 
of his interest in said firm but a few hundred dollars for his ex- 
penses in Europe. The said Meurer left the firm indebted to it and 
would be entitled to nothing on a settlement, and this defendant and 
said Bernard T. Vetterlein, the liquidating partners, have really re- 
ceived and applied to their own use the great bulk of the assets of 
said firm, amounting to nearly $200,000, leaving as the share of said 
defendant, Theodore J. Vetterlein, of the said original assets only 
said policies and a few outstanding debts, scarcely more than enough, 
if sufficient at all, to satisfy his interest in the firm, which this de- 
fendant verilv believes will be more than $20,000.00. This defend- 
ant is advised, therefore, and believes, and on such advice and belief 
avers, that said policies and other remaining assets of said first firm 
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are, at least to the extent of the interest of said Theodore J. Vetter- 
lein in said firm, simply and entirelv the property of the said Theo- 
dore J. Vetterlein; that the title to said policies never passed to or 
vested in the said plaintiff as part of the estate of said bankrupts 
or any of them, and that said transfer to the use of the wife and the 
children of this defendant, whether valid or invalid, worked no in- 
jury to the creditors of said bankrupts. 
16 And this defendant further says that in the month of July, 
1870, said policies being so the unadministered assets of said first 
firm and the property in equity of said defendant, Theodore J. Vet- 
terlein, were, without the knowledge or assent of Theodore J. Veiter- 
lein, transferred by this defendant to him, the said Theodore J. Vet- 
terlein and said Bernhard T. Vetterlein, as trustees for their mother 
and her children; and this defendant is advised and believes that 
said Theodore J. Vetterlein is not bound or affected by said trans- 
fers; that if he does not assent thereto he can hold said policies to 
make good his interest in said firm, and that if he does assent to and 
approve of said transfer in trust it 1s a gift by him to his mother 
and her childrer, and not a gift by this defendant, and that the said 
Theodore J. Vetterlein will only simply be charged with said _poli- 
cies as between himself.and his said firm in the final settlement. 

And this defendant further says that even if said policies had 
been in July, 1870, the property of said bankrupts or one of them, 
or of their said firms or either of them, neither this defendant nor said 
Bernhard T. Vetterlein nor their said firms had reason to believe 
that they or any of them were insolvent, nor were they in fact insol- 
vent or acting in contemplation of insolvency, nor were said trans- 
fers of policies made to prevent the said policies from coming to 
their assignee in bankruptcy, nor from being distributed under the 
said act of Congress, nor to defeat the object of, impair, hinder, im- 
pede, or delay the operation of or effect of said act, nor to evade 
the provisions thereof, nor were said assignments made in fraud of 
creditors of the said bankrupts or their said firms, nor with intent 
to delay, hinder, or defraud any of them, nor had the defendants 
or either of them any cause to believe that a fraud on said act was 
intended. 

In the month of May, 1870, the New York house of said bank- 
rupts, being temporarily embarrassed and unable to meet certain cash 
payments without a sacrifice, which they desired to avoid, called to- 
gether their creditors, who appointed a committee to examine into 
the affairs of said firm. The result of said examination was a report, 
a copy of which is hereto annexed, marked “ A,” which this defend. 
ant prays may be taken as part of this answer. Said report is signed 
by the complainant, who was one of said committee, and is true in 
every respect. It was subsequently, as appears by said copy, ratified 
and approved by all of the creditors. 

Said report shows that said New York firm was then entirely sol- 
vent and had ample property to meet all debts, wholly irrespective 

_ of said policies or any of them. 
17 The subsequent insolvency and the ultimate bankruptcy 
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14 THEODORE H. VETTERLEIN ET AIL. VS. 
of said parties was caused by the destruction by fire of very 
valuable property and losses arising from the European war and 
otherwise, all occurring after the date of said report. 

And the defendant further says that it is truethat the said Taylor 
is dead ; that proofs of his death have been filed with the said insur- 
ance companies and claims have been made for the payment of the 
amounts due on said policies; that said companies agreed to make 
payment when the time arrived, and, as the defendant hopes and be- 
lieves, will do so. Whether fhe complainant has made any demand 
upon them, or, if he has, what answer they have made to him, this 
defendant does not know save by said bill. 

And this defendant is advised and believes that said complainant 
has no right or title to the relief in and by said bill sought. He de- 
nies all the fraud therein alleged, and prays to be hence dismissed 


with his reasonable costs. 
JOSEPH GUTMAN, JR., 
Sol. for Th. H. Vetterlein. 


Theodore H. Vetterlein, the defendant above named, being duly 
sworn, says that the above answer and the facts therein set forth, so 
far as the same are stated of his own knowledge are true, and so far 
as the same are stated upon the advice or information of others are 
true to the best of his knowledge and belief. 


THEO. H. VETTERLEIN. 


Sworn and subscribed before me this 6th day of September, A. D. 
1871. ‘ 
CRAIG BIDDLE, 
U. S. Comnr’r. 


ExnHisit A. 


The undersigned, a committee appointed by the creditors of Messrs. 
Th. H. Vetterlein and Sons, of New York, beg leave to report that, 
after an examination of the statements made of said business, show- 
ing the assets and liabilities, we find, after leaving each the Philadel- 
phia and New York house all their present stock and merchandise 
and deducting 25% from all the accounts and bills receivable, there 
will be remaining in bills receivable, open accounts, and cash about 
$241,347.87. In addition to the above they have stated merchan- 
dise, bonds, mortgages, real estate, interest in steam vessels, &c., es- 
timated to be worth some $264,788.41. The aggregate liabilities of 
the two houses—of Vetterlein & Co., of Philadelphia, and Th. H. Vet- 
terlein & Sons, of New York—amount to $310,399.23, showing an 
excess of $195,740.05 of undoubted value over all liability, besides 

leaving a large margin contingent, much of which they think 
18 may be collected in time by attention, and now they pro- 
pose to give extension notes to each creditor as follows : 30% 
@ 4 mos., 20% @ 6 mos., 20% @ 8 mos., 20% @ 10 mos., and 
10% @ 12 mos., including interest for the time asked in said exten- 
sion. 
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We therefore recommend to the creditors the acceptance of the 
terms proposed, and that the debts of sums under $1,000 be excluded 
from the extention and paid in cash as soon as possible. 

New York, May 24th, 1870. : 3 

CH’S F. TAG. 


JOHN ATWOOD. 
DEMAS BARNES. 
WM. J. C. ATTWOOD. 
M. T. AGNEW. 


The report of the committee as set forth on the opposite page is 
accepted and agreed to by the undersigned creditors of Vetterlein 
& Sons, of New York: 

CHAS. F. TAG. 


J. S. M. ATWOOD. 
DEMAS BARNES. 
WM. J. M. ATWOOD. 
H’Y HEMMINWAY. 
STROM & KITZENHEIM. 
J. 8. GANS & SON. 
B. VETTERLEIN, 
By B. T. VETTERLEIN. 
JULIUS SANDMAN & CO., 
By B. T. VETTERLEIN. _ 
JOS. FATMAN & CO., 
Per KAYBON. 
W. AGNEW & SONS. 
AMER. NAT. BANK OF HART- 
FORD, CONN., 
Per C. F. SIMPSON, Cash. 
T. J. 8. FLINT. | 


The signatures of the undersigned, W. Agnew & Sons and Fat- 
man & Co., are subject to the condition that all the creditors of 
Vetterlein & Sons join and sign the agreement, and also that in case 
of failure on part of Vetterlein & Sons to meet promptly the differ- 
ent installments as above mentioned their remaining balance of 
indebtedness shall at once fall due. The signatures of the creditors 
apply only to those whose amount exceeds one thousand dollars. 

W. FATMAN & CO., 
New York. 
W. AGNEW & SONS, 
New York. 
Filed Sept. 7, 1871. 


19 At astated term of the district court of the United States 
for the southern district of New York, held at the court-rooms 

thereof, in said district, on the 12th day of September, 1871. 

Present: Hon. Samuel Blatchford, district judge. 


16 THEODORE H. VETTERLEIN ET AL. VS. 


Demas Barnes, as Assignee in Bankruptcy of Theodore H. Vetter- 
lein and Bernhard T. Vetterlein, Bankrupts, 


against 


THEODORE H. VETTERLEIN, THEODORE J. VETTERLEIN, BERNHARD 
T. VETTERLEIN, ef all. 


An order having heretofore been made on the 9th day of August, 


1871, requiring the defendants, Theodore H. Vetterlein, Theodore J. 
Vetterlein, and Bernhard T. Vetterlein, to show cause why a receiver 
should not be appointed as prayed for in and by the bill of com- 
plaint filed in this suit, after the reading of the said bill of com- 
plaint, the affidavits of Lewis Fatman and James K. ‘Hill to said 
bill annexed, on the part of the complainant, and on reading the 
answers of the defendants, Theodore H. Vetterlein, Theodore J. Vet- 
terlein, and Bernhard T. Vetterlein, to said bill filed in said action, 
and due deliberation being had in the premises: 

It is hereby ordered that John Sedgwick, Esq., be, and is hereby, 
appointed a special receiver pending this cause and until the final 
decree or further order of this court herein of all and singular the 
the four policies of insurance on the life of J. Kinsey Taylor, now 
deceased, mentioned and referred to in the bill of complaint and 
answers herein and issued by the Attna Life’ Insurance Company 
of Hartford, Connecticut, the New York Life Insurance Company, 
the North America Life Insurance Company, and the Equitable 
Life Assurance Society of New York, defendant corporations herein, 
respectively. 

And it is further ordered that the defendants, Theodore J. Vetter- 
lein and Bernhard T. Vetterlein, do, upon the service upon them of a 
copy of this order, forthwith transfer and deliver to the said special 
receiver all of the said four policies of insurance. 

And it is further ordered that the said special receiver proceed at 
once to collect the said policies from the several and respective in- 

surance companies issuing the same. 
20 And it is further ordered that before entering upon his 

duties as such the said special receiver file with the clerk of 
this court a bond, with sufficient surety, to be approved by the clerk 
of this court as to form and sufficiency thereof, in a penal sum to be 
fixed by said clerk, conditioned for the faithful performance by said 
special receiver of his duties as such, and for the accounting for all 
moneys and property that shall come into his possession and the dis- 


position made thereof. 
SAMUEL BLATCHFORD. 
Filed September 12th, 1871. 
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DEMAS BARNES, ASSIGNEE, &C. 


United States District Court, om District of New York. In 
uity. 


The replication of Demas Barnes, as assignee, &c., complainant, to 
the separate answer of Theodore J. Vetterlein and Bernhard T. 
Vetterlein to the complainant’s bill of complaint exhibited against 
Theodore H. Vetterlein, the tna Insurance Company of Hartford, 
Connecticut, the North American Life Insurance Company, the 
New York Life Insurance Company, and the Equitable Life Assur- 
ance Society of New York, with themselves as defendants. 


This repliant, saving and reserving unto himself all and all man- 
ner and advantage of exception to the manifold insufficiencies of the 
said answer, for replication thereunto saith— 

That he will aver and prove his said bill to be true, certain, and 
sufficient in the law to be answered unto, and that the said answer 
of the said defendants is uncertain, untrue, and insufficient to be re- 
plied unto by this repliant, without this, that any other matter or 
thing whatsoever in the said answer contained material or effectual 
in the law to be replied unto, confessed or avoided, traversed or 
denied, is true; all which matters and things this repliant is and 
will be ready to aver and prove as this honorable court shall direct, 
and humbly prays as in and by his bill he hath already prayed. 

JAS. K. HILL, 
Solicitor for Complainant. 
F. N. BANGS, 
Of Counsel for PUff. 


Filed September 26, 1871. 


21 United States District Court, Southern District of New York. 
In Equity. 


The replication of Demas Barnes, as assignee, &c., complainant, to the 
separate answer of Theodore H. Vetterlein to the complainant’s bill 
of complaint exhibited against Theodore J. Vetterlein, Berniard T. 
Vetterlein, the AXtna Life Insurance Company of Hartford, Con- 
necticut, the North America Life Insurance Company, the New 
York Life Insurance Company, and the Equitable Life Assur- 
ance Society of New York, with himself as defendant. 


This repliant, saving and reserving unto himself all and all man- 
ner and advantage of exception to the manifold insufficiencies of 
the said answer, for replication thereto saith— , 

That he will aver and prove his said bill to be true, certain, and 
sufficient in the Jaw to be answered unto, and that the said answer 
of the said defendant is uncertain, untrue, and insufficient to be 
replied unto by this repliant, without this, that any other matter or 
thing whatsoever in the said answer contained material or effectual 
in the law to be replied unto, confessed or avoided, traversed or 
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denied, is true; all which matters and things this repliant is and 
will be ready to aver and prove as this honorable court shall direct, 


and humbly prays as in and by his bill he hath already prayed. 
JAS. K. HILL, 


Solicitor for Complainant. 


F. N. BANGS, 
Of Counsel for Pl’ff. 


Filed September 26, 1871. 


22 United States District Court, Southern District of New York. 
Oct. 16, 1871. In Equity. 


Demas Barnes, as Assignee, &c., 
against 
THE ETNA LIFE INSURANCE CoMPANY e al. 


The subpeena issued in the above-entitled cause having been duly 
served on the defendants, The tna Life Insurance Company, The 
New York Life Insurance Company, and The North America Life 
Insurance Company, and no answer or demurrer or plea having 
been filed by said defendants, and the time to answer having ex- 
pired, now, on motion of James K. Hill, plaintiff’s solicitor, it is 
ordered that the bill be, and the same hereby is, taken pro confesso 
against said defendants for want of answer, plea, or demurrer. 

SAMUEL BLATCHFORD. 


Filed Oct. 16, 1871. 


Ata stated term of the district court of the United States of 
America for the southern district of New York, held at the United 
States court-rooms, in the city of New York, on the 16th day of 
October, in the year of our Lord one thousand eight hundred and. 


seventy-one. 
Present: The Hon. Samuel Blatchford, district judge. 


DemMas BARNES, as Assignee, &c., . 
against art 
THE AttTNA LIFE INSURANCE CoMPANY e€ all. 


On reading and filing the foregoing copy rule and the consent 
hereto annexed, and on motion of James K. Hill, solicitor for the 
complainant, it is hereby ordered that Henry Wilder Allen, Esq., 
be,and he hereby is, appointed special examiner in the above-entitled 
suit, before whom testimony therein shall be taken pursuant to the 
67th rule of the Supreme Court of the United States, in equity. 

Witness the Honorable Samuel Blatchford, judge of the said court, 
and the seal thereof, at the court-rooms in said district, this 16th day 


of October, A. D. 1871. 
(SEAL. } GEORGE F. BETTS, Clerk. 


bin Equity. 


Filed Oct. 16, 1871. 


- Filed March 7, 1872. 
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23 - Ata stated term of the district court of the United States 
for the southern district of New York, held at the court-room 
of said court on the 7th day of March, 1872. 
Present: Hon. Samuel Blatchford, J. 


Demas Barngs, as Assignee, &c., 
v8. 
THE Ztna Lire INSURANCE CoMPANY and al. 


On reading and filing the consent of the solicitors for the respect- 
lve parties, it is— 

Ordered, That John Sedgwick, the receiver appointed in this 
cause, be, and he hereby is, authorized to withdraw, from the funds 
on deposit to his credit, the sum of two hundred and five dollars for 


_ his commissions on the money collected by him as such receiver and 


the further sum of eleven dollars and sixty cents for the amount 
disbursed by him as expenses to this date in the execution of his 


trust as such receiver. 
SAM’L BLATCHFORD. 


We consent to, the entry of the within order. 
| JOSEPH GUTMAN, Jr., 
Sol’r for Def’ts, B. F. and T. J. Vetterlein. 
JAS. K. HILL, 
Solicitor for Complainant. 


At a stated term of the district court of the United States for the 
southern district of New York, held at the court-rooms thereof, in 
the city of New York, the 12th day of May, 1872. 

Present: Hon. Sam’! Blatchford, J. : 


Demas Bagnes, as Assignee, &c., 
v8. 


THE ETNA LIFE INSURANCE CoMPANY ef al. ° 


On reading and filing the-consent of the solicitors for the respect- 
ive parties, itis— 

Ordered, That the receiver in this cause be, and he is hereby, au- 
thorized and directed, out of the funds in his hands, to pay to Messrs. 
Bangs & North, in full satisfaction of all their claims for professional 
services and disbursements for the said receiver up to the date of 
this order, the sum of one hundred and five dollars. 

’ SAM’L BLATCHFORD. 

Filed May 12, 1873. 


24 The cause came on for final hearing before Hon. Addison 
Brown, U. S. district judge, on the 11th day of March, 1882. 
Appearances: James K. Hill, Esq., for the complainant ; Thomas 
M. Tyng, Esq., for all the defendants except Theodore J. Vetterlein 
individually, but does appear for him as trustee; Benj. E. Vetter- 
lein, Esq., for Theodore J. Vetterlein individually ; Matthew L. 
Harvey, finn for the petitioners, James A. Courtney and others. 


~ OS aie See 
ijatad 
= i 


20 THEODORE H. VETTERLEIN ET AL. VS. 


The petitions of James A. Coartney and others and the answers 
thereto a:id the orders made thereon are not printed, because not 
necessary to the determination of this appeal. 


The complainant read in evidence 


» Exhibits 1 to 9, inclusive, as 
follows: : 


25 CoMPLAINANT’S EXHIBIT 1. 
SOUTHERN District oF NEw YORK, 88: 
Adjudication of Bankruptcy. (Creditors’ Petition.) 


In the District Court of the United States for the Southern District 
of New York. In Bankruptcy. 


In the Matter of THroporE H. VETTERLEIN and BERNHARD T. 
VETTERLEIN, Bankrupts. No. 2912. 


At the city of New York, in said district, 7th day of February, 
A. D. 1871. 
This cause came on to be heard at the city of New York, in said 


court, and it appearing that a petition herein was filed on the 28th 
day of December, 1870, upon which an order was made requiring 


Theodore H. Vetterlein and Bernhard T. Vetterlein to appear and. 


show cause why they should not be adjudged bankrupts on the 7th 
day of January, 1871, at J1 o’clock a. m., and it appearing on said 
return day that said order and said petition had been duly served 
on the said Theodore H. Vetterleinand Bernhard T. Vetterlein,and 
the said Theodore H. Vetterlein and Bernhard T. Vetterlein having 
appeared, by their attorney and solicitor, John Langdon Ward, Esgq., 
and denied the acts of bankruptcy alleged in said petition and de- 
manded a trial by Jury, whereupon the trial was adjourned till 
February 7th, 1871, on which last-mentioned day the said Theodore 
H. Vetterlein and Bernhard T. Vetterlein appeared, by their said 
attorney and solicitor, John Langdon Ward, Esq., and a jury was 
empanelled and sworn and the trial had, whereupon, after hearing 
the evidence adduced on behalf of the petitioning creditors, and the 
said Theodore H. Vetterlein and Bernhard T. Vetterlein declining 
to produce any testimony, and, after hearing counsel for petitioners 
pet counsel for said Theodore H. Vetterlein and Bernhard T. Vet- 
terlein, the jury, under the direction of the court, found a verdict in 
favor of the petitioning creditors, and, that the said Theodore H. 
Vetterlein and Bernhard T. Vetterlein committed the act of bank- 
ruptcy alleged in the said petition, and thereupon, and upon con- 
sideration of the proofs in said cause and the arguments of the said 
counsel therein and the verdict of the jury, it was found that the 
facts set forth in said petition were true, and it is, therefore, adjudged 
that Theodore H. Vetterlein and Bernhard T. Vetterlein 
26 became bankrupts within the true intent and meaning of 
- the Revised Statutes of the United States, title “ Bankruptcy,” 
before the filing of the said petition, and each of them are, therefore, 
declared and adjudged to be bankrupts accordingly. 


¥ Se aes > ‘ e 8.4 ne, oe ae ; . on Ss eas > 
oS he eet ee ee ear os Fan ee si Oe SAV SEF Fe Se xt 
a en as GR ee Oe ne ; ox é = 
2 Beas ee 2 et aS : - 
Rene, OS ok ea Foal 3 - ~ os 
: eit aie ae € _ 
~ abe > sya 
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And it is further ordered that the said bankrupt shall, within five 
days after the date of this order, make and deliver, or transmit b 
mail, post-paid, to the marshal, as messenger, a schedule of his cred- 
itors and an inventory of his estate in the form and verified in the 
manner required of the petitioning debtor by the said Revised ° 
Statutes. | 

And it is further ordered that the above-entitled case be referred 
to Henry Wilder Allen, Esq., one of the registers in a of 
this court, to take such proceedings thereon as are required by the 
said Revised Statutes. : 

Witness the Honorable Samuel Blatchford, judge of the said court, 
and the seal thereof, at the city of New York, in said district, on 
the 7th day of February, A. D. 1871. 

[Seal of the Court.] 
ais GEO. F. BETTS, 
Clerk of the District Court for said District. 
S. C. W. 
Enter S. B. 


Endorsed : No. 2912. United States district court for the southern 
district of New York. In bankruptcy. In the matter of Theodore H. 
Vetterlein and Bernhard T. Vetterlein, bankrupts. Adjudication 
of bankruptcy. Creditors’ petition. Filed Feb’y 7, 1871, at 10 
o'clock p. m. 


27 CoMPLAINANT’S ExHisitT 2. 
Creditors’ Petition. 


To the Hon. Samuel Blatchford, judge of the district court of the 
United States for the southern district of New York: 


The petitition of Lewis Fatman, Solomon J. Fatman, Morris 
Ranger, and Solomon Ranger, composing the firm of Fatman & Co., 
of the city of New York, in the county of New York and State of 
New York, respectfully shows that they are creditors of Theodore 
H. Vetterlein and Bernard T. Vetterlein, composing the firm of 
Th. H. Vetterlein & Suns, and also of Vetterlein & Co., who, for a 
period of six months next preceding the date of the filing this peti- 
tion, carried on business at the city of New York, in the county of 
New York and State of New York, and district aforesaid, as mer- 
chants and traders. . 

That your petitioners’ demand is provable against the said 
Theodore H. Vetterlein and Bernard T. Vetterlein, in accordance 
with the provisions of the act of Congress entitled “An act to estab- 
lish a uniform system of bankruptcy throughout the United States,” 
approved March 2, 1867. 

That the said Theodore H. Vetterlein and Bernard T. Vetterlein 
owe debts to an amount exceeding the sum of three hundred 
dollars ; that your petitioners’ demand exceeds the amount of two 
hundred and fifty dollars, and that the nature of your petitioners’ 
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demand against the said Theodore H. Vetterlein and Bernard T. 
Vetterlein is as follows : 
A certain promissory note, of which the following is a copy: 
$2,343.84. New York, May 24th, 1870. 


Six months after date we promise to pay to the order of ourselves 
two thousand three hundred and forty-three ;°4; dollars, at 142 


Pearl street. Value received. 
TH. H. VETTERLEIN & SONS. 


{[Int. Rev. stamp, canc’l’d.] 


Endorsed: Th. H. Vetterlein & Sons and Vetterlein & Co. 


Another promissory note, of which the following is a copy : 


$2,343.84. New YorkK, May 25th, 1870. 


Six months after date we promise to pay to the order of ourselves 
two thousand three hundred and forty-three ;%;4; dollars, at 142 
Pearl street. Value received. 


TH. H. VETTERLEIN & SONS. 


[Int. Rev. stamp, cance’l’d.] 
Endorsed: Th. H. Vetterlein & Sons and Vetterlein & Co. 


28 That your petitioners also hold other promissory notes of 

the said Th. H. Vetterlein & Sons totheamount of $11,956.80; 
that the consideration for the said promissory notes was merchan- 
dise sold and delivered by your petitioners to the said Theodore H. 
Vetterlein and Bernard T. Vetterlein, who at the time of such sale 
were and still are merchants and traders engaged in the business of 
buying and selling merchandise, and that each of said promissory 
notes were made, endorsed, and delivered by the said Theodore H. 
Vetterlein and Bernard T. Vetterlein to your petitioners, at or about 
the dates thereof, in the regular and ordinary course of business and 
in connection with the said business of the said Theodore H. Vetter- 
lein and Bernard T. Vetterlein. 

And your petitioners further represent that within six calendar 
months next preceding the date of this petition, at the city of New 
York, in the county and State of New York, the said Theodore H. 
Vetterlein and Bernard T. Vetterlein, as partners as aforesaid, did 
commit an act of bankruptcy, within the meaning of said act, to wit: 
Being merchants and traders as hereinbefore stated, they, on the 
27th and 28th days of November, 1870, respectively, stopped and 
suspended payment of the promissory notes hereinbeforeset forth, said 
notes being commercial paper, and have not resumed payment of 
the same within a period of fourteen days. 

And your petitioners further represent that the said Theodore H. 


Vetterlein and Bernard T. Vetterlein, as partners as aforesaid, within - 


six calendar months next preceding the date of this petition, at the 
place aforesaid, did commit another act of bankruptcy. Being mer- 
chants and traders as hereinbefore stated, being indebted to your 
meee in the sum of $2,343.84 on one of the promissory notes 
iereinbefore set forth, and owing other debts then due and payable, 
they, on the said 27th day of November, 1870, fraudulently stopped 


payment. 
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That the said Theodore H. Vetterlein and Bernard. T. Vetterlein 
had, on the said 27th day of November, 1870, a large amount of 
property and assets, consisting in part of cash, bills receivable, book 
accounts, and merchandise. 

That the said property and assets nominally amounted to the sum 
of $270,000 and upwards, and the actual value thereof, including 
$3,000 and upwards in cash, was not less than $150,000, as your pe- 
titioners are informed by the said Theodore H. Vetterlein and 
Bernard T. Vetterlein, and verily believe. 

That the said Theodore H. Vetterlein and Bernard T. Vetterlein 
on said day declined and refused and still decline and refuse to 
apply the said money and property or any of it to the payment 

of their indebtedness to your petitioners, but state and claim 
29 that they are insolvent and bankrupt and are not able to pay 

your petitioners over fifty per cent. of their claims, and that 
they are not able to make even such payment except in instalments 
— in six, twelve, eighteen, and twenty-four months, respect- 
ively. 

That the said Theodore H. Vetterlein and Bernard T. Vetterlein 
have, since the said 27th day of November, 1870, ceased to carry on 
their business as heretofore conducted, and are using and appro- 
priating the said assets and property to their own support and not 
to the payment of their debts, as your petitioners are informed and 
really believe. 

Your petitioners further represent that the said Theodore H. Vet- 
terlein and Bernard T. Vetterlein, within the period aforesaid and 
at the place aforesaid, being insolvent, did commit another act of 
bankruptcy within the true intent and meaning of the said act, to 
wit: That on or about the lst day of November, 1870, and at divers 
times between the first day of October, 1870, and the 1st day of De- 
cem ber, 1870, the said Theodore H. Vetterlein and Bernard T. Vetter- 
lein made payments and transfers of money with intent to give a 
preference to one or more of their creditors and to defeat and delay 
the operation of the said act. 

Wherefore you petitioners pray that he, the said Theodore H. Vet- 
terlein and Bernard T. Vetterlein, may be declared bankrupts, and 
that a warrant may be issued to take possession of the estate; that 
the same may be distributed according to law, and that such further 
precedings may be had thereon as the law in such cases prescribes. 

: FATMAN & CO., 
By SOLOMON RANGER, Petitioner. 

JAMES K. HILL, 


Attorney for Petitioner, 44 Wall St., New York City. 
Oath to Foregoing Petition. 


Unitep STATES OF AMERICA, \ - 
District of ; 

I, Solomon Ranger, one of the petitioners above named, do hereby 

make solemn oath that the statements contained in the foregoing 

petition subscribed by me are true so far as the same are stated of my 
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own knowledge, and that those matters which are stated therein on 
information and belief are true according to the best of my knowl- 


edge, information, and belief. 
SOLOMON RANGER, Petitioner. 
Subscribed and sworn to before me this 28th day of December, A. 


D. 1880. 
EDWARD L. OWEN, 
U. S. Commissioner. 


30 Endorsed: No. 2912. United States district court for the 
southern district of New York. In bankruptcy. In the 
matter of Theodore H. Vetterlein and Bernard T. Vetterlein, against 
whom a petition for adjudication of bankruptcy has been filed. 
Creditors’ petition. Jas. K. Hill, attorney for petitioner, 44 Wall 
street. Filed in the office of the clerk of the district court for said 
district this 28th day of December, A. D. 1870, at 1 o’clock p. m. 


Complainant’s Exhibit 3 is the judgment record in the action 
brought by the United States against Theodore H., Theodore J., and 
Bernard T. Vetterlein, copartners under the firm name and title — 
T. H. Vetterlein & Sons, to recover $540,000 on value of merchan- 
dise imported by them during the months of October, November, 
and December, 1868. This action was commenced by filing pra- 
cipe and issuing capias July 28th, 1869, and the capias was duly re- 
turned by the marshal with his certificate of personal service on 
the defendants. On Sept. 16, 1869, Joseph Gutman, Esq., filed a 
notice of appearance for the defendants. On April 19th, 1872, 
Messrs. Webster & Craig were substituted in place of Joseph Gut- 
man as attorneys for said defendants, and upon the same day filed 
a cognovit admitting judgment in the sum of $99,951.25. On the 
same day the plaintiff’s costs were taxed and judgment entered 
against the defendants for the said sum of $99,951.25 and $60.21, 


the costs as taxed. 
31 CoMPLAINANT’S Exursit No. 4. 
| (No. 45, manual, as approved.) 
Deposition for Proof of Debt Without Security. (By Creditor.) 
SouTHERN District oF NEW YORK, 88: 
In the District Court of the United States for the Southern District 
of New York. In Bankruptcy. 


In the Matter of THEopoRE H. VETTERLEIN and BERNHARD T. VET- 
TERLEIN, Bankrupts. 


At New York, in the county of New York and State of New York, 
on the first day of April, A. D. 1878, before me, a United States com- 
missioner in and for the southern district of New York, came Roger 
M. Sherman, of number 142 East 18th street, in the city of New 
York, in the county of New York and State of New York, assistant 
United States attorney, and made cath, and who, after being duly 
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DEMAS BARNES, ASSIGKEE, 4c. _ 


sworn and examined at the time and place aforesaid, upon his oath 
aforesaid says that the said Theodore H. Vetterlein and Bernhard 
T. Vetterlein, the persons against whom a petition for adjudication 
of bankruptcy has been filed, at and before the filing of the said pe- 
tition were and still are justly and truly indebted to the United 
States of America in the sum of ninety-nine thousand and nina 
hundred and fifty-one and 7, dollars ($99,951.25) for the value of 
certain goods, wares, and merchandise theretofore imported by the 
said Theodore H. Vetterlein and Bernhard T. Vetterlein in violation 
of the provisions of section one of an act of Congress approved March 
3, 1863, entitled “An act to prevent and punish frauds upon the 
revenue, to provide for the more certain and speedy collection of 
claims in favor of the United States, and for other purposes,” and 
forfeited thereby to the United States, and that no payment has been 
received on such indebtedness; for which said sum of ninety-nine 
thousand nine hundred and fifty-one dollars and twenty-five cents 
or any part thereof this deponent says that he has not, nor has the 
United States nor any person by his order, or to this deponent’s 
knowledge or belief, for the use of the United States, had or received 
any manner of satisfaction or security whatever save and except a 

judgment therefor in the district court of the United States 
32 for the southern district of New York, which was duly en- 

tered in favor of the United States and against said Theodore 
H. Vetterlein, Bernhard T. Vetterlein, and Theodore J. Vetterlein, 
defendants, on the 19th day of April, 1872, which judgment remains 
of record and wholly unsatisfied; and said attorney claims for said 
debt priority of payment out of the joint estate of the said bank- 
rupts as prescribed by law. 

And this deponent further says that the said claim was not pro- 
cured for the purpose of influencing the proceedings under the act 
of Congress entitled “An act to establish a uniform system of bank- 
ruptcy throughout the United States,” approved March 2, 1867, or 
under any act amendatory thereof; that no barguin or agreement, 
express or implied, has been made or entered into by or in behalf of 
this deponent to sell, transfer, or dispose of said claim or any part 
thereof against said bankrupts, or to take or receive, directly or in- 
directly, any money, property, or consideration whatever whereby 
the vote of this deponent or of the United States for assignee or any 
action on the part of this deponent or any other person in the pro- 
ceedings under said act has been, is, or shall be in any way affected, 


influenced, or controlled. 
ROGER M. SHERMAN, 
Asst United States Attorney. 


Subscribed and sworn to before me this first day of April, A. D. 
1878, the proof of debt being satisfactorv to me. Before me— 
[L. “i SUTHERLAND TENNEY, 
Notary Public, N. Y. Co. 


Endorsed : Docket —. Case No. —; page —. District court of 
the United States, southern district of New York. In bankruptcy. 
In the matter of Theodore H. Vetterlein and Bernhard T. Vetterlein, 
4—104 
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bankrupts. Proof of debt without security (by creditor). Received 
and filed this — day of , A. D. 187-. —— , clerk of said 


district court U. S. 


33 Complainant’s exhibit 5 is a certified copy of all the papers 
in an action brought by Demas Barnes, as assignee in bank- 
ruptcy of the estate and effects of Theodore H. Vetterlein and Bern- 
hard T. Vetterlein, against Theodore H. Vetterlein, Bernhard T. 
Vetterlein, Theodore J. Vetterlein, the Mutual Life Insurance 
Company, and the Mutual Benefit Life Insurance Company to 
obtain possession of two policies of insurance on the life of Wm. 
Mann, amounting in the aggregate to $10,000, and two policies of 
insurance on the life of Theodore H. Vetterlein, amounting in the 
aggregate to $10,000, which had, in July, 1870, been transferred 
by Theodore H. Vetterlein to Theodore J. Vetterlein and Bernard 
T. Vetterlein in trust for the benefit of the wife and children of the 
said Theodore H. Vetterlein. On August 8th, 1872, a final decree 
was entered by default without appearance or answer against the 
said defendants setting aside the above-described transfer of the said 
policies on the ground that the assignment and transfer of the poli- 
cies were null and void as against the complainant in said action, and 
adjudging that the complainant, as assignee in bankruptcy of Theo- 
dore H. Vetterlein and Bernhard T. Vetterlein, was vested with the 
title to and entitled to recover the said policies, and further direct- 
ing that the receiver appointed in the said action deliver the policies * 
to the complainant, as assignee, &c._ . | 
34 “Complainant’s Exhibit 6 is the judgment record in an 
equity action in the circuit court of the United States for the 
southern district of New York, in which Theodore J. Vetterlein, as 
sole surviving partner of the firms of Th. H. & B. Vetterlein & Co., 
Theodore H. Vetterlein & Sons, and Vetterlein & Co., is complain- 
ant and Demas Barnes, as assignee of Theodore H. Vetterlein and 
Bernhard T. Vetterlein, involuntary bankrupts, and Demas Barnes 
individually, is the defendant. 

“The complainant in this action, in his amended bill of complaint, 
claimed, among other things, that on the 31st of December, 1869, 
the firm of Vetterlein & Co., of Philadelphia, composed of Theo. H. 
Vetterlein, Bernhard T. Vetterlein, and the complainant, was dis- 
solved; that at the date of such dissolution there was due to the 

complainant as his share of the assets thereof the sum of 
35 $25,000 & upwards, and that he had never received any part 

of such assets; that the said firm of Vetterlein & Co. was, on 
the 3lst of December, 1869, perfectly solvent, and that it had no 
debts or obligations whatever, & that the defendant, Demas Barnes, 
under color of his title as assignee, had taken into his possession the 
funds resulting from the liquidation of the said solvent firm of Vet- 
terlein & Co.,and had collected large sums of money which were the 
assets of the said firm of Vetterlein & Co., amounting to some 
$16,000.00 and upwards, and specified among such assets so collected 
the sum of $2,058.29 collected from J. K. Tavlor by the defendant. 

“The complainant further alleged that he was the sole party entitled 
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to collect and administer the assets of the said firm of Vetterlein & 
Co., being the only remaining solvent partner therein, and sought 
as relief in said action, among other things, an injunction re- 
36 straining the defendant from making further collections and 
_ judgment against the defendant in a certain sum, together 
with such further sum as might be found due on an accounting. 
“It also appears from such record that the defendant, Demas Barnes, 
appeared in the action and filed his answer therein, alleging, among 
other things, that the complainant had no interest in the assets of 
the firm of Vetterlein & Co., from which he retired on December 
31st, 1869. 3 
“That evidence was taken in the action both on behalf of complain- 
ant and defendant, and after a final hearing, and on the 16th day of 
February, 1881, judgment was rendered in said action on the merits 
in favor of the defendant.” 


37 CoMPLAINANT’S EXHIBIT 7. 


An order of the U.S. district court in this action directing the 
payment of the proceeds of the policies mentioned in the pleadings 
into the United States Trust Company. 


CoMPLAINANT’S Exnarsit 8. 
United States Trust Company’s certificate of deposit for $8,933.63. 


CoMPLAINANT’S EXHIBIT 9. | 
United States Trust Company’s certificate of deposit for $1,860.64. 


38 Complainant's Evidence. 


Deposition of Theodore H. Vetterlein, duly taken in this cause and 
filed March 11, 1882. 


Of this deposition pp. 14 to 17, 21, and 25 to 32, inclusive, were 
read in evidence on the final hearing in this cause on behalf of the 
complainant as follows: 


Q. Did yon and Bernhard T. Vetterlein,on the 22d day of Decem- 
ber, 1870, make a general assignment at Philadelphia of all your 
property to Hagan and Rettew for the benefit of creditors? 


(Objected to on the ground, Ist, that it is not the best evidence; 
2d, that it is incompetent; 3d, that it is immaterial.) 


. I made it in Philadelphia. 

. Did not Bernard T. Vetterlein execute it? 

. No, sir; he was not present when I made it. 

. When did he sign it? 
. That I could not tell you, whether he signed it or did not sign it. 
Do you know whether he ever executed that assignment or not? 
. Well, I could not say positive whether he did or not. 

. Did it embrace the property of the New York house? 


(Objected to as calling for the contents of a written paper.) 
A. Yes, sir. 


OrPOorobop 
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Q. In the month of January, 1871, was there an inventory of all 
the property assigned to Hagan and Rettew taken ? 

A. Yes, sir. 

Q. Did you see that inventory? 

A. I saw the inventory which was made out in Philadelphia? 

Q. Was it in print? | 

A. Yes, sir. 

Q. (Showing witness paper.) Is that the inventory that was then 
taken ? 


(Objected to on the ground that if counsel wishes to prove the con- 
tents of any inventory he must produce the original or a certified 
copy thereof.) 


A. That is a copy of the inventory. 


(Same offered in evidence by complainant’s counsel and marked 
Complainant’s Exhibit 10. | 


39 CoMPLAINANT’S ExHisiT 10. 


(Title) Assigned Estate of Vetterlen & (o., Philadelphia, and Theo. H. 
Vetterlein & Sons, New York. 


Inventory and appraisement. Filed January 28, 1871. 


Ciry AND CoUNTY OF PHILADELPHIA: ‘ 


Personally came before me, J. W. Hampton, Jr., a notary public 
in and for said city and county, William Soby, Herman Schmidt, 
and J. F. Forrest, who, upon their solemn oaths, did say that they 
did well and truly and without prejudice or partiality value and 
appraise the real and personal property of the assigned estate of 
Vetterlein & Co., of Philadelphia, and in all respects performed their 
duty to the best of their skill and judgment. 

WM. SOBY. 


H. SCHMIDT. 
J. F. FORREST. 


Sworn and subscribed this 27th day of January, A. D. 1871. 
[SEAL. ] J. W. HAMPTON, 
Notary Public. 


Inventory and appraisement of the real and personal property of 
the assigned estate of Vetterlein & Co., of Philadelphia, taken 
and made in conformity with the above deposition : 


Stock in store 111 Arch street—Sundry items (not 


here enumerated) amounting to -_---.__...__.-___ $9,149 84 
Book debts, good.—Sundry items (not here 

enumerated) amounting to-_-__..--_-- _~ $15,822 00 
Ee EE 742 95 


$16,564 95 
Less $3} per cent.=-~--~-........--.-_. - 9,021 65 
11,043 30 


$20,193 14 
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40 Book debts, doubtful.—Sundry items (not here 


enumerated) amounting to_-----...-..-..-. $29.309 99 | 
Book debts, bad.—T. G. Kerony ---- .---... ------.--- 717 58 
* * * % * 
5. Ke. FONG ssiesciccin ccnnncaweecs semicemskiaminieeats 51,560 14 
* * * * * : 
$157,409 05 — 


Furniture—Sundry items(not here enumerated) amount- 
ING 00 Www 2a se oe nnn ces een snc awe $450 00 


Each defendant claims the exemption as to the above. 


Mortgages, stocks, &c.—Sundry items (not here enu- 


merated) amounting to -----..--------------~..-- 23,223 14 
Real estate.—Sundry items (not here enumerated) 
amounting to ---------~-- ---------------------- 24,497 00 
$47,720 14 


PHILADELPHIA, January 9, 1871. 


GENTLEMEN: We take the liberty of requesting you to act as ap- 
praisers to value and estimate the assets of Th. H. Vetterlein & 
Sons, consisting of merchandise, stocks, debts due the said firm, and 
send us, at as early a date as you may find convenient, a statement 
signed by you and acknowledged before a commissioner of the State 
of Pennsylvania. The basis to be cash at public sale. 


Respectfully, ~ 26 lene 
ARTHUR HAGAN, 


Assignees, 
Per N. C. ELLIS, Attorney. 
Messrs. A. Strohn, H. Thierman, New York. 


Assets of Th. H. Vetterlein & Sons. 


_ Good. 
RPE EIT RES RCE! PS AEA Oe Se TELE LEP er = ere $201 50 
Bills receivable-—Sundry items (not here 
enumerated) amounting to_----------- $11,239 75 
LteS DO POP CUM. one 55 circ nncces 2,247 95 
————_ 8,991 80 
Doubtful bills receivable-—Sundry items 
(not here enumerated) amounting to--- $17,177 71 
Sed FO: UE CI, ann nnsk eniertnciccicinniin scams 12,024 40 
——_———— 6§158 35 


$14,145 11 
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Bad stock.—2 cases tobacco in Buffalo---- $63 00 

_ Bills receivable—Sundry items (not here 
enumerated) amounting to-_-. -------- 30,512 98 
$30,575 98 


Ne PP IE, 0. vcndimenccimiinntion 29,047 18 


1,528 80 
$15,673 91 


41 The above inventory having been submitted to us, we, in 
accordance with the appointment hereto attached, have valued 
and appraised the assets of ‘Th. H. Vetterlein & Sons, to the best of 
our knowledge and belief, as above. 
Dated New York, January 17, 1871. 
H. THIERMAN. 
ADOLPH STROHN. 


(Duly acknowledged January 18, 1871, at the city of New York, 
before Edwin F. Corey, Jr., a commissioner for Pennsylvania in New 
York.) . 


I, James H. Winchester, formerly and for many years a master in 
the mercantile service, and from long experience competent to esti- 
mate and value steamships, did, on this twelfth day of January, 
1871, at the request and in accordance with the document hereto 
annexed, examine the steamship Prometheus and find, according to 
the best of my knowledge and belief, that she, the said steamship, is 
worth and would only realize, if sold at this time, twelve thousand 
dollars U. S. currency. 

Dated New York, January 13, 1871. 

JAMES H. WINCHESTER. 


(Duly acknowledged January 14, 1871, at the city of New York, 
before Edwin E. Corey, Jr.,a commissioner for Pennsylvania in New 


York.) 
PHILADELPHIA, January 9, 1871. 


GENTLEMEN: We take the liberty of requesting you to act as ap- 
praiser, to value and estimate the interest of Th. H. Vetterlein & 
Sons and Vetterlein & Co. in the steamship Prometheus now lying 
in the Atlantic dock, Brooklyn, and return your finding to us, 
signed by you and acknowledged before a commissioner for the 
State of Pennsylvania, at as early date as you can find convenient, 
the basis of the valuation to be what the steamer would bring at 
auction cash. 

Respectfully, 
T. M. RETTEW, 
ARTHUR HAGAN, 
: Assignees. 
Messrs. James H.* Winchester, A. Strohn. 
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New York, January 13, 1871. 
Messrs. Vetterlein & Sons, city. 
Gents: I was hunting on the docks, Brooklyn side, after the Pro- 
metheus since half past eight, till I found out in the Atlantic Dock 
Compapny’s office that she laid out last night and crossed the gap. 
By examining the steamships Fal-kee, Santee, and Granada, I found 
out that I cannot be a judge on steamboats, as I could not form any 
idea about value, and would not make an affidavit of matters which 
I do not understand. 
Yours, | A. STROHN. 


42 I, the undersigned, a member of the firm of Th. H. Vetter- 

lein & Sons, on a careful examination of the books of the said 
firm, find that for expenditure account of the S. S. Prometheus the 
said firm has valid claim on the said steamship of eleven hundred 
and fifty-five dollars and five cents ($1,155.05); that the said steam- 
ship is valued, as per appraisement hereto attached, at $12,000; 
that there is a claim in favor of Souder & Adams, Philadelphia, 


GO ano iin std cunanndkedne cosa saow dda ssa $1,800 00 
To which add as above___----_----.----..-.---.-.---. 1,155 05 
Account Insurance ---- -.-. -__-- inches eerie miaaaaataag 1,200 00 
a TE nein ss wines insansbsniebccne ips tcsiannnice acaipia elie 117 50 
WIIG oe nc ncce nnpamicnain daimninnaiammaial 132 50 
_ $4,405 06 
Deducting which leaves a nett value of -------- .---..- $7,594 95 
That the interest of Th. H. Vetterlein & Sons is 7, and 
zs, amounting to --_..---------.-------------.---. 1,170 89 
That of Vetterlein & Co. is }, amounting to--.--.----- 1,898 74 
$3,069 63 


Dated New York, January 13, 1871. 
. | BERNARD T. VETTERLEIN. 


(Duly acknowledged January 14, 1871, at the city of New York, 
before Edwin F. Corey, Jr.,a commissioner for Pennsylvania in New 
York.) 


43 Q. Did you or either of your firms, on the 22d day of De- 
cember, 1870, have any property that was not embraced in 

this inventory? 

A. No, sir. 

Q. Then this inventory embraces all the property assigned by you 
to Hagan & Rettew? 

A. Yes, sir. 3 

Q. Were there any accounts on the books of either firm that you 
knew of that were good and collectible or even doubtful that were 
not embraced in this inventory ? 

A. No, sir. e | 

Q. Do you recollect at what amount the assets of the New York 
house were appraised here? 


jolie lleneiheheainahaammameen een tee m 
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A. No, sir; not unless I refer to the copy there. 

Q. Can you, by referring to the copy, refresh your recollection as 
to the amount? | 

A. If I look at it I can see what the amount was. 

Q. Look at it for the purpose of refreshing your recollection, and 
state the amount of good assets at the time that inventory was 
taken. 

A. Which assets do you mean? 

Q. First state the assets of the New York house. 

A. That I could not tell, because I did not manage that business. 

Q. See if, after examining this inventory and refreshing your 
memory, you can state the assets of the Philadelphia house. 

A. I think the assets were correct as stated here. 

Q. Was the amount of the bills receivable and book accounts of 
the Philadelphia house inventoried at $15,673.91? 


(Objected to on the ground that the question does not call for the 
recollection of the witness, but merely asks him to state or read from 
a printed paper which is handed to him.) 


Mr. Hitt: Turn to the last page, please. 

A. I think they are correct. 

Q. (Question repeated.) Do you mean to say you think that is 
correct? 

A. I think they were correct, and it was taken from the bills re- 
ceivable. ' 

Q. Where does the stock of the Philadelphia house appear on 

this inventory ? | 
44 A. You will find it in here, in the book. 
Q. On what page? 

A. The book explains itself. It is on the first page. 

Q. What was the amount of stock in Philadelphia ? 

A. According to the book, nine or ten thousand dollars. 

Q. And what were the bills receivable and book accounts of the 
New York house? 

A. That is explained in the inventory book here. 

Q. Can you tell me from that the amount? 

A. I cannot, except by adding it up. 

Q. Did you, at or about the time you assigned these J. K. Taylor 
policies to Bernhard T. Vetterlein and Theodore J. Vetterlein, assign 
any other policies to them? 


(Objected to as incompetent and as not a proper subject for cross- 
examination.) 


A. Yes, sir. 

Q. What other policies did you so assign? 

A. My own, for $10,000, which I had insured on my own life, and 
two policies which I had received from W. B. Mann. 

Q. For what amount—do you recollect ? 

A. $10,000 each, amounting, together, to $20,000. 

Q. How long had you had this policy on your own life which you 
oO assigned ? 
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A. About, probably, five or six years. 
Q. Were all these policies assigned at the one time? 

A. Yes, sir. 

Q. And a part of the same transaction? 

A. They were all transferred at the same time. 

Q. Was the reason for transferring them all one and the same? 


(Objected to as incompetent.) 
A. Yes, sir; the same reason. ~- 
Q. Can you give any other reason for assigning any of these pol- 


icles except the one you gave on your direct examination to-day.? 
A. No other reason except that. 
(Pp. 25 to 32, inc.) 
Q. At the time J. Kinzey Taylor assigned these policies to you in 
about what amount was he indebted to you or your firm? 
A. The first policy amounted to $50,000, and that was about cov- 
ering what he owed the firm. 
e Q. Is there an account with Taylor in the ledger of Vetterlein 
Co.? 
A. I suppose so. 
Q. (Folio 433 of ledger 7 shown witness.) Is that the account? 
A. That is the account. 


45 (Complainant offers in evidence folio 433 of ledger, being 

account of J. Kinzey Taylor from May 12, 1869, to July 27, 
1870, showing a balance to the debit of J. K. Taylor of $11,560.14, 
with the account standing open as follows: 


Exuisit 11. March 18, ’82. Ledger 7, p. 433. J. K. Taylor. 


Dr. Cr. 
1870. | 
Jan’y 1 | To balance _.---| $7,709 32 
» Sl 9: iii shee ee 2,520 00 
March 18 | “ ditto... -.. -._. -..- 164 1,250 00 
July 13) “ dittolife insurance__; 167 60 89 
6 27 | * ditto do. _-| 167 19 93. 


Q. Asa matter of fact, did Vetterlein & Co.,on the 6th day of July, 
write off to profit and loss $40,000 of this account? 

A. Yes, sir. 4 

Q. Still leaving the account as it stands on the ledger? 

A. Yes, sir. ‘ 

Q. At what time did J. Kinzey Taylor fail—do you know? 

A. That book will show you; in 1868 or 1869. 

Q. Were these policies assigned to you by Taylor for the purpose 
of securing his indebtedness to Vetterlein & Co.? 

A. Yes, sir. 

Q. For any other purpose? 

A. No, sir. 
5—104 
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Q. Did the firm of Vetterlein & Co. pay the premiums on these 
policies after the assignment? 

A. We furnished the money and loaned him the money to do it. 

Q. Is it charged to him in this account? 

A. No; it is not exactly charged here, but we loaned him money. 
(Witness examines book.) - Do you mean the large notes? This is 
only the premium when I had the policies condensed. The firm 
paid the premiums after the policies were condensed. 

Q. Down to the time of the bankruptcy ? | 

A. Yes, and even after. The assignee owes now that money for 
two years and never paid it. I paid the policies. I have got the 
receipts for these two. 

Q. Did Vetterlein & Co. pay up to the time of your bankruptcy 
the premiums on these policies? 


(Objected to on the ground that witness has stated that he person- 
ally paid them.) 


46 A. I stated that first we, Vetterlein & Co., paid the small 
premiums upon notes which were due from the old policies 
which were condensed. 
Q. And that after the bankruptcy you paid them; do you mean 
that ? 
A. For 1871 and 1872. 
Q. To hom did wyou pay the premiums? 
A. To the company. 
Q. Did you do it personally ? 
A. No. 
Q. Through whom ? 
A. Through some of my sons—Julius Vetteriein & Co. They 
paid it. 
Q. For you? 
A. Yes, sir; for me. 
Q. What premiums did Julius Vetterlein pay for you on the 
condensed policies ? 
A. I could not state the amount unless Mr. Barnes will refer to 
the statement made to him by Julius Vetterlein & Co. 
Q. Did Julius Vetterlein & Co. make a statement to Mr. Barnes 
for these premiums? 
A. Made it out several times and sent it to Mr. Barnes. 
Q. To try to collect it from him? 
A. To try to collect it from him. 
Q. Was that statement of these premiums paid by Julius Vetter- 
lein for you sent to Mr. Barnes at your request ? 
A. No, sir; at their own request. 
Q. Did Mr. Barnes claim that you were owing him something 
on the sale of a steamer? 
A. Se he has; I didn’t get it; Julius Vetterlein & Co. got it. 
Q. And Julius Vetterlein & Co. got the money on the steamer 
and paid the premiums on these policies ? 
A. Yes, sir. 
Q. What amount of monev did they get on the steamer? 
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_ A. I couldn’t tell exactly; I think about $650, or thereabouts. 
Q. And what amount of money did they pay for these premiums? 
A. The premiums on policies which Barnes received, about $900, 
including mine and Taylor's. 
47 Q. What amount per year after the policies were con- 
densed was paid as premiums on the Taylor policies? 
A. What the books state and what Julius Vetterlein & Co. state. 
Q. The book states $63.75 one year and $60.89 another year; is 
that correct ? 
A. I believe so. 
Q. Look at the entry on page 129 of the journal, under date of 
August 24, 1869, and state if that is an entry of that payment. 
A. That was, no doubt, and the entry made by the book-keeper ; 
I didn’t make it. 


(Entry offered in evidence by complainant and read as follows :) 


“ Avuaust 24. 
“Sundries, Dr. 


“To cash, J. K. Taylor, life insurance_~.._.-_....--_..... $63 75 
“ Ledger, page 433.” 


Q. Look at the entries on page 167 of the journal, under date of 
July 13 and July 27, and see if these are entries relating to the pay- 
ment of these premiums. : 

A. They are. 


(Complainant’s counsel reads the entries in evidence as follows :) 


“ Juty 13, 1870. 
“ Sundries, Dr. 


“To cash, J. K. Taylor, life insurance 
“ Ledger, page 433.” 


SS 


“Sundries, Dr. 


“To cash, J. K. Taylor, life insurance-_-~~--~~-- sept 
“ Ledger, page 433.” (Page 167 of iedger-.) 
Q. Those were paid by Vetterlein & Co.? 
A. Yes, sir. 
Q. Was J. Kinsey Taylor’s account in ledger No. 7 carried for- 
ward to any other ledger ? | 


Objected to as incompetent and not the best evidence. 


A. You will have to refer to the books. 

Q. I have turned to them to save you the time. 
A. (After examining book.) It was. 

Q. On page 400 of ledger No. 1? 

A. Yes, sir. 

Q. Under date of December 21, 1870? 

A. Yes, sir. 


- $19 93 
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48 Complainant’s counsel reads same in evidence as follows : 
“1870, DECEMBER 21. 
“J. K. Taylor, Dr. 
“To balance____-_-.--~~-- nisi ianaacanillectdbdniebtiiivedl $11,560 14 
“Journal, p. 208.” 


Q. Is that the journal entry? 
A. I believe so. 


Complainant’s counsel reads in evidence entry under date of De- 
cember 21, 1870: 


“To sundries, J. K. Taylor ---..---~---~- jiiistisitiemmiideidla $11,560 14 
“From old ledger No. 3.” 


Q. Is ledger No. 1 from which I have just read the entries the 
last ledger kept by the Philadelphia house? 

A. Yes, sir. 

Q. Is there any later than that ? 

A. No. 

Q. There was none later ? 

A. No, sir. 

Q. That was the ledger in use at the time the bankruptcy pro- 
ceedings were commenced ? 

A. Yes, sir. 

Q. Did that last firm of Vetterlein & Co.,in Philadelphia, take the 
assets of the preceding firm of the same name? 

A. Take the assets of the preceding firm? 

Q. Did they pass from one firm to another ? 

A. Part of it may have been taken in; I don’t know whether 
they were all taken in. 

Q. The J. K. Taylor claim was taken in, was it not, from that 
ledger ? | 

A. Yes, sir. 


49 Deposition of John A. Sharp. Filed January 26th, 1882. Pages 
1, 2, and 3. 


Joun A. SHARP, a witness on behalf of the complainant, being 
duly sworn, testified as follows : 


1 Q. What is your business ? 

A. Book-keeper for Demas Barnes. 

2Q. And you have been with Demas Barnes, the assignee and 
complainant in this action, for what length of time? 

A. Going on nine (9) years. 

3 Q. Have you had charge of the books of the bankrupts during 
that period ? 

A. I had. 

4 Q. When did you first take charge of those books? 

A. In the month of June, 1871. 
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5 Q. - you recollect now at what time Mr. Barnes was appointed 
assignee ? 

A. Ido not; I believe it was in January, 1871—January or Feb- 
3 ruary—I am not positive which. 
l = 6 Q. Then you took charge of those books shortly after his ap- 
pointment? 
- A. Yes. 

7 Q What amount of debts, Mr. Sharp, have been proved against 
the bankrupts? : 

A. Well, the correct amount, as proved, stands to-day $351,098.96. 

8 —— that include the Government claim of $100,011.46 ? 
-j . A. Yes. 

9 Q. Is that amount exclusive of disputed claims or not? 

A. That takes in all disputed and otherwise. 

10 Q. Do you know whether, from their books, there are any 
claims that have not been proved or not? 
. A. I found, in going over their books at an earlier date, that there 

were some amounts that — to be credited to parties that had 

not been proved ; how much I cannot say. 

11 Q. What amount has been actually: realized by the assignee 
from the assets of these bankrupts ? 

A. $112,957.44. 
50 12 Q. Then, if I understand you, the debts of the bank- 
rupts exceeded the amount realized from their assets about 

$240,000 ; is that so? : 
‘~ A. $238,100. 3 
13 Q. Are there any assets, to your knowledge, that have not been 


collected that are collectibie ? 

A. There is nothing, to my knowledge, that is collectible except- 
ing the matters that are now in litigation in the hands of our at- 
torney. | 

| 14 Q. The claim in this suit against the Ztna Life Insurance 
. Company being the largest asset ? 

A. The J. Taylor life fund is the largest asset still uncollected that 
is probably collectible. 

Complainant rests. 

51 Defendants’ Evidence. 
> Testimony of Bernhard T. Vetterlein. Filed January 26, 1882. 
Questions 1 to 18, 23-31, and 38. 
1 Q. You are one of the defendants in this action ? 
i A. Yes. , 
2 Q. How are you related to Theodore H. Vetterlein and Theodore 
* J. Vetterlein ? 
4 A. Son of Theodore H. Vetterlein and younger brother of Theo- 
? dore J. Vetterlein. | 
3 Q. When was the firm of Theodore H. Vetterlein & Sons first 
formed ? 


A. May Ist, 1865. 3 
4Q. Were there any written articles of copartnership that you 


know of? 
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A. No. | 

5 Q. Who composed that firm when first formed ? 

A. Theodore H Vetterlein, Theodore J. Vetterlein, and Bernhard 
T. Vetterlein. 

6 Q. How long did that firm continue in existence ? 

A. January 1, 1867, or December, 1866. 

7 Q. What change then took place? 

A. Theodore J. Vetterlein withdrew, by consent, from the firm. 

8 Q. — the firm name continue the same after his withdrawal ? 

A. It did. 

9 Q. Was there any other change in that firm up to the time the 

members thereof were adjudicated bankrupts? 

A. None; no change. 

10 Q. Did that firm ever have any business transactions with J. 
Kinsey Taylor? 

A. None that I can remember; I can’t tell without seeing the 
ledger of that firm. 

11 Q. Will the ledger of Theodore H. Vetterlein & Sons show the 
transactions, if there were any, with J. Kinsey Taylor? 

A. The ledger will show if there were any ? 

12 Q. Did you know J. Kinsey Taylor? 

A. I did. 

13 Q. When did you first become acquainted with him ? 

A. In 1864 or 1865. 

14 Q. Where did he then reside? 

A. In Philadelphia. 

15 Q. In what business was he engaged ? 

A. Jobber in manufactured tobacco. 

16 Q. When was the firm of Vetterlein & Cov. first formed ? 

A. Some time in the forties. 

17 Q. Were you ever a member of that firm; and, if so, when did 
you become such ? 

A. I a some time in 1864; the Philadelphia “Ledger” will 

show. 
52 18 Q. Who composed that firm at the time you first be- 
came a member of it? 

A. Theodore H. Vetterlein, Charles A. Meurer, and Theodore J. 
Vetterlein. 

19 Q. Were there any written articles of coportnership between 
the members of that firm ? 

A. No. 

20 Q. When did Theodore J. Vetterlein first become a member 
of that firm ? 

A. In ’62 or ’63. 

tee Q. Is there any way you can fix the exact date; and, if so, 
what ? 

A. By the ledger of Vetterlein and Co. of either 1862 or ’63. 

22 Q. What entries in the ledger will show the dates at which 
you and Theodore J. Vetterlein, respectively, became members of 
that firm ? 

A. You will have to compare three entries to get at that. The 
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rivate account of Theodore H. Vatterlein and the account of 

heodore J. Vetterlein und the profit and loss account will show 
when he went in, and my account in connection with the others 
will show when I went in. 

23 Q. When did Theodore J. retire from that firm ? 

A. In 1869. 

24 Q. Can you fix the exact date at which he retired? 

A. I can fix it. 

25 Q. From what? 

A. I can get it from my private letters. 

26 Q. When did Mr. Meurer retire from that firm, if ever? 

A. July Ist, 1869, I think; I can ascertain. 

27 Q. Were there any changes in the firm of Vetterlein & Co., 
from the time you became a member of it until the adjudication in 
bankruptcy, except the withdrawal of Theodore J. Vetterlein and Mr. 
Meurer ? 

A. No change at all. 

28 Q. Was there any accounting between the members of Vetter- 
lein & Co. at the time Mr. Meurer retired ? 

A. Yes. 

29 Q. In what shape was that accounting ? 

A. Stock account taken ; general closing of the books. 

30 Q. Did he on his retirement withdraw anything from the firm? 

A. Directly, not. | 

31 Q. Was there any accounting between the members of Vetter- 
lein & Co. at the time Theodore J. Vetterlein retired from the firm? 

A. No; not beyond ascertaining the balancé that was due him. 

32 Q. Did Theodore J. Vetterlein withdraw anything from the 
firm at the time of his retirement? 3 

A. Not that I know of. 
53 33 Q. Did you ever contribute anything towards the capi- 
tal of Vetterlein & Co. at the time you me a member 
of it? 

A. Something—how much I don’t know; I could tell by the 
ledger of Vetterlein & Co. 

34 Q. Do you know whether Theodore J. Vetterlein, at the time 
he became a member of the firm, contributed anything towards the 
capital? 

re Yes; I know that he did. 

35 Q. Will the ledger of Vetterlein & Co. show the amount? 

A. Yes. 

36 Q. Do you know when the firm of Vetterlein & Co. first com- 
menced to have transactions with J. Kinsey Taylor? 

A. I don’t know exactly; I can’t fix the date. 

37 Q. Can you state the year? 

A. Not with any certainty. 

38 Q. What was the nature of the transactions between J. Kinsey 
Taylor and Vetterlein & Co.? 

A. Sold him tobacco and various things; loaned him money. 

B. T. VETTERLEIN. 


Deposition filed Nov. 15th, 1872. 
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54 The said THEODORE J. VETTERLEIN, being of lawful age, 

and then and there produced and carefully examined and 
cautioned and duly sworn to testify the truth, the whole truth, and 
nothing but the truth, deposes as follows, to wit: 

1st question by Mr. BaLpwrn, counsel for defendant: State your 
name, age, residence, and occupation. 

Answer. My name is Theodore J. Vetterlein; I am thirty-three 
years old; I reside in the city of Chicago, in the State of Illinois; I 
am not in any occupation at present. 

2nd question by same. What connection, if any, did you have, 
during its existence, with the firm of Vetterlein & Company, of 
Philadelphia? , 

Answer. I was partner in said firm. 

3d question by same. Who composed said firm of “Vetterlein & 
Co.,” of Philadelphia, Pennsylvania, prior to 1865? 

Answer. Theodore H. Vetterlein, Charles A. Meurer, and Theodore 
J. Vetterlein. 

4th question by same. At what time did said Meurer leave said 
firm ? 

Answer. July Ist, 1869. 

5th question by same. Who composed said firm after said Meurer 
left it? 

Answer. Theodore H. Vetterlein, Theodore J. Vetterlein, and 
Bernard T. Vetterlein. The latter came in on the Ist day of January, 
1865. 

6th question by same. To what date did you remain a member of 
said firm ? 

Answer. To the 3lst aay of December, 1869. 

7th question by same. What was the financial standing and con- 
Pe of Vetterlein & Co. December 31st, 1869, when you left said 

rm? 

Answer. It was solvent. 

8th question by same. What interest, if any, did you have in said 
firm at the time you left; what amount; what were the interests of 
the others? 

Answer. Fifteen per cent. (;5,); the interest of Charles A. Meurer 
was twenty per cent. (;7°,), B. T. Vetterlein’s was fifteen per cent. 
(z4¢5), and Theodore H. Vetterlein’s was fifty per cent. (755). 

9th question by same. When did you first become connected with 
the firm of Vetterlein & Co.? 

Answer. In October, 1857, I became connected with said firm as 
clerk, salesman, and buyer. In August, 1859, I went to Florida for 
the purpose of speculating in tobacco for account of myself and 
my brother, B. T. Vetterlein, still retaining my said connection with 
the firm. On the first of January, 1863, I first became a partner in 

the firm of Vetterlein & Company. 
55 10th question by same. How much capital, if any, did 
you put into the firm at the time of becoming a partner ? 

Answer. I think I then had in said firm from three to five thou- 
sand dollars. | 

11th question by same. How did you acquire that capital? 
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Answer. In savings and in different speculations. 

12th question by same. When you first became a member of the 
firm what amount of interest did you have? 

Answer. One-sixth, or 163. 

13th question by same. In November, 1866, about how much capi- 
tal had you in the firm of Vetterlein & Co.? 

Answer. About eighteen thousand dollars, not reckoning the 
doubtful debts—that is, over and above the doubtful debts due the 
firm. . 

14th question by same. How long did you continue to receive 
one-sixth of the profits of the firm? 

Answer. Until the Ist of January, 1865. 

15th question by same. After January Ist, 1865, what was the 
amount of your interest and how long did such interest continue? 

Answer. Fifteen per cent. (;,5,), which continued until the 31st of 
December, 1869. 

16th question by same. What was the financial condition of Vet- 
terlein & Co. in November, 1866; about how much was the concern 
worth at that time? 

Answer. It was in good credit, and was worth $300,000.00. 

17th question by same. What connection, if any, have you had 
with the firms of “Th. H. & B. Vetterlein & Co.” and Th. H. Vetter- 
lein & Sons, of New York city; when did such connection com- 
mence, and how long did it continue, and what was the nature of 
your connection with such firms? State the events in the order of 
time. : 

Answer. About the 1st of September, 1858, I made a trip to Flor- 
ida for the purpose of receiving and shipping tobacco. I made this 
trip for Th. H. & B. Vetterlein & Co. This employment continued 
until January Ist, 1859. In August, 1859, I again went to Florida 
to buy tobacco for myself and brother. The house of Th. H. & B. 
Vetterlein & Co. advanced the money and charged interest and com- 
missions. In 1860—about August or September—I went to Florida 
again and bought tobacco on joint account with Th. H. & B. Vetter- 
lein & Co. After that there was nothing with said firm until June, 
1862. Then (in June, 1862) I went to Ohio and bought Ohio to- 
bacco for the same firm. In July, 1862, I went to Cairo, Illinois, for 
the purpose of transmitting money to Jackson, Tennessee, and to 
ship cotton to New York. I stayed there until the middle 
of September, 1862. Then I went to Memphis, Tennessee, and 

bought cotton until January Ist, 1863, in which latter 
56 adventure I had an interest of one-third, after which I 

returned home. About the beginning of March, 1863, I 
started out West, through Ohio, Missouri, Louisville, and other places, 
to buy tobacco wherever I could find it for Th. H. & B. Vetterlein 
& Co., in which employment I continued until the 1st of May, 1865. 
On the first of January, 1863, I became a partner in the said firm 
of Th. H. & B. Vetterlein & Co., of New York city, and remained a 
partner in said firm until May Ist, 1865. My interest in said firm 
was one-sixth of Th. H. Vetterlein’s interest in said firm. During 
this time when I was a partner the other parties were Bernard Vet- 
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terlein, an uncle; Theodore H. Vetterlein, my father, and Henry 
Theirmann. The dissolution of the house of Th. H. & B. Vetter- 
lein & Co. took place May Ist, 1865. On that dissolution a new firm 
was formed—“ Th. H. Vetterlein & Sons”—composed of Theodore 
H. Vetterlein, Theodore J. Vetterlein, and Bernard T. Vetterlein. 
This last firm continued until December 31st, 1869, at which date I 
withdrew. That ended my connection with that house. 

18th question by same. How much capital, as nearly as you can 
estimate it, did you have in the firm of Th. H. Vetterlein & Sons at 
its commencement, May Ist, 1865? 

Answer. About twenty thousand dollars. 

19th question by same. What was the financial condition of this 
last firm in November, 1866? About how much was it worth ? 

Answer. It was solvent and was worth about $180,000. 

20th question by same. What was the financial condition of this 
last firm at the time you left it, December 31st, 1869? About how 
much was it worth at that time? ; 

Answer. It was solvent. At that time it was worth, I should 
judge, about $200,000. 

2ist question by same. State whether the firms of “ Vetterlein & 
Co.,” of Philadelphia, and “ Th. H. Vetterlein & Sons,” of New York, 
continued in business after the date of your withdrawal from said 
firms, respectively ; and, if yea, under what names, and how long. 

Answer. They continued in business after my withdrawal under 
the same names up to the time of the “bankruptcy proceedings” in 
this case. After my withdrawal the remaining partners in each 
house continued the same, and were the same in both houses, viz., 
Theodore H. Vetterlein and Bernard T. Vetterlein. 

22d question by same. How did you acquire the capital you had 
in the house of Th. H. Vetterlein & Sons in May, 1865? 

Answer. Through the partnership interest I had in the house of 
Th. H. & B. Vetterlein & Co., in New York city, and also from some | 
outside ventures I had in joint account with them in cotton and 

tobacco. 
57 23d question by same. State whether you have had final 
settlement with said firms, “ Vetterlein & Co.” and “Th. H. 
Vetterlein & Sons,” since withdrawing from said firms, respectively, 
and whether or not the capital you had in each at the time of such 
withdrawal has been paid over to you. 

Answer. I have never had any final settlement with said firms. 
My said capital has not been paid over to me, except so far as neces- 
sary for my re I could not state the amount ; I suppose about 
two thousand dollars a year. 

24th question by same. State whether or not you have received 
anything from said firms, or either of them or either of the mem- 
bers of said firms, in the way of security for the sums left by you, 
as you have before stated, with said firms at the time of your with- 
drawal; if yea, state what you have received. 

Answer. I have received nothing by way of security for said sums 
excepting three life insurance policies amounting to $30,000, one 
of which only has been paid by the insurance companies into the 
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hands of a referee, which is awaiting the decision of the court. The 
said policy was for ten thousand dollare ($10,000) on the life of J. 
Kinsley Taylor, and the money was paid by order of Judge Blatch- 
ford into the hands of the referee. The other parties are still liv- 
ing—that is, the parties whose lives are insured. 
25th question by same. About what sums do the firms last named 
now owe you ? 
Answer. Without deducting the said policy, they uwe me $30,000. 
26th question by same. State whether or not you have at any 
time purchased real estate in Miamisburg, Montgomery county, 
Ohio, for yourself or for either of said firms, and how many pa 
if any, and for whom in each case and when. ; | 
Answer. I have bought two parcels in Miamisburg, Ohio; the 
first parcel for the firm of Th. a & B. Vetterlein & Co. in 1864, a 
lot 125 feet front by 89 feet deep, I think, with an old frame house 
on it, for $600, which was sold in 1868, or it might have been in 
1867, for nine hundred and.odd dollars; also a parcel purchased in 
November, 1866, for $4,300, a lot, perhaps, 150 feet front by 90 feet 
deep, with a brick building on it 35 by 75 feet, and a frame dwelling 
one and half stories high also on it, which last lot I bought for my- 
self, and it remains unsold. 
27th question by same. From whom was this last lot purchased 
and to whom was the deed made? ! 
Answer. The deed came from Bertha A. Deckert and George L. 
Deckert, her husband, to myself, Theodore J. Vetterlein: 
28th question by same. Was said purchase for all cash or for part 
cash and part credit; and, if for the latter, how much cash and how 
much credit ? : 
Answer. It was for twenty-five hundred dollars cash and $900 
payable in one year and $900 in two years, all being six per cent. 
interest. 
58 29th question by same. Were these deferred payments se- 
cured; and, if so, how ? : 
Answer. They were secured by a mortgage and notes executed by 
myself, Theodore J. Vetterlein, November 7th, 1866. 
30th question by same. State whether or not said mortgage was 
recorded; and, if yea, in what book and 
Answer. It was recorded in Book B No. 6, pages 96 and 97, on the 
11th of December, 1866, Montgomery county records. 
31st question by same. State whether or not those notes have been 
paid; and, if so, by whom. | 
Answer. Yes; they have been paid by Th. H. Vetterlein & Sons 
for my account. . 
32d question by same. State from whom you obtained your cash 
to make your cash payment on said property. 
Answer. From the same parties. 
33d question by same. State whether or not Vetterlein & Co., or 
Th. H. Vetterlein & Sons, or Theodore H. Vetterlein, or Bernard T. 
Vetterlein ever had any interest; and, if yea, what interest, in said 
last-mentioned lot. 
Answer. None whatever—neither of them. 
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34th question by same. How long after the purchase of this last- 
mentioned lot did you remain in Miamisburg ? 

Answer. Between two and three days. 

35th question by same. In whose charge did you leave the prop- 
erty when you left? 

Answer. In the charge of Z. Umbenhauer. 

36th question by same. What instructions, if any, did you give 
him as to communications with reference to said property and the 
care of the same? 

Answer. I told him I would leave instructions with the house in 
New York, and if he wanted further instructions to communicate 
with them. 

37th question by same. Siate whether or not you informed your 
partners in said two firms that you had purchased said property on 
your own account. And, if yea, when did you so inform them? 

Answer. I must either have written to them or informed them 
personally on my return to New York. I do not now recollect 
-which. 

38th question by same. Where did you go from Miamisburg, and 
how long did you stay away from there after this purchase? 

Answer. From Miamisburg I went to New York. I stayed there 
three or four days and then went to Florida. I stayed there a 
month and then went to New Orleans and then to Havana, and 
arrived in New York about the latter part of February, and a few 
days afterwards I went to Miamisburg. 

39th question by same. How much of your time have you lived 
in Miamisburg since the purchase of that property ? 

Answer. Every year about two or three months off and on alto- 
gether, sometimes stopping a day or two and sometimes a week or 

two at a visit. 


59 40th question by same. Where is the deed to you from 
Bertha A. Deckert and husband for this last-named lot in 
Miamisburg. 


Answer. I think it 1s in the hands of William A. Boyd, in New 
York, who may be found at No. 6 Cedar street, New York. It went 
into his hands to make out another deed in case of the sale of the 
property, the amount of which was to be applied to the settlement 
with creditors of the estates of Theodore H. Vetterlein & B. T. Vet- 
terlein in case such a settlement should be made. 
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60 Deposition of Bernhard T. Vetterlein, Taken Before Henry Wilder 
Allen, Esq. Filed March 2, 1882. 


Of this deposition questions and answers Nos. 1 to 6, 10 to 17, 
28 to 31, 35 to 49, 53 and 54, 62 and 63, 69 to 73, 95 to 97, inclusive, 
were read on the final hearing of this cause on behalf of the de- 
fendants, as follows : 


BERNHARD T. VETTERLEIN, being first duly sworn as a witness on ~ 
behalf of the defendants, testified as follows : 


By Mr. Tyne: 


I am one of the defendants. 

1 Q. Do you know of the two papers which are annexed to the 
answer in this cause? 

A. I know of the papers annexed to the answers in this cause, the 

pers signed by a number of the creditors of the firm of Vetter- 
ein & Company on or about the 24th day of May, 1870. 

2 Q. Do you know where the original of that paper is? 

A. I do not. 

3 Q. Do you know whether a paper or papers such as are annexed 
to nw answers herein were signed by the creditors therein men- 
tioned ? 


(Objected to on the ground that itis incompetent and immaterial. 
Sustained. Exception.) 


A. I do; they were signed, as they appear attached to the answers 
in the case, by the parties whose signatures are on that paper or 
papers. : 

4Q. Was such a meeting of creditors held and such committee 
appointed and such action taken as appears by those papers ? 


(Objected to on the same ground and as leading. Sustained, 
Exception.) | 


A. There was. 
5 Q. State how the policies of insurance referred to in the plead- 
ings came to be assigned to you and Theo. J. Vetterlein as trustees? 


(Objected to as incompetent. Allowed.) 


A. Theo. J. Vetterlein, who at that time was over sixty years of 
age, spoke to me about insuring his own life for the sum of twenty 
thousand dollars, in addition to that which was already on his life. 
I represented to him that on account of his oo yearly premium 
would be very large; that it was a matter to be considered. I then 
suggested to him that, in place of insuring his own life, it would be 
better to transfer to me in trust certain policies on the life of J. 
Kinsey Taylor and on the life of William B. Mann for the benefit 
of his wife and children. He delivered the policies to me with di- 
rections to prepare the assignments. I received the policies and 
endorsed the envelopes in which they were, and placed them in a tin 
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box which I had and deposited them in the safe in the Phila- 
61 delphia office. They remained in my possession from that 
time up to the time they were forcibly taken from me upon 
an application made by the complainant and an order of the court. 
Taylor at that time was thirty-two years of age. The policies trans- 
ferred amounted to $50,000. I had them reduced to a fraction over 
$10,000, for the reason that there would be no further payments re- 
quired to be made. I did the same with the Mann policies; I re- 
duced them so as to save expense. 
6 Q. State about the time these policies were delivered to you as 
you have stated. 


(Objected to as incompetent and immaterial. Allowed.) 
A. In the year 1869. 


Cross-examined by Mr. HI: 


10 Q. Is the defendant, Theodore H. Vetterlein, your father, and 
the defendant, Theodore J. Vetterlein, your brother? 

A. Yes. 

11 Q. Were the policies to which you have referred in your direct 
examination originally issued to J. Kinsey Taylor on his life and by 
him assigned to Theodore H. Vetterlein ? 

. Yes. 
12 Q. Were they so assigned to secure an indebtedness of J. Kin- 
sey Taylor to the firm of Vetterlein & Co., of Philadelphia? 
A. Partially to secure a debt due to the second firm of Vetterlein 
& Co., but in addition to another security, which was better, and 
covered the amount of the claim due by Taylor to the first firm of 
Vetterlein & Co. 

~ 13 Q. What was the character of this further security ? 
A. A judgment note for $50,000 and a bond and mortgage for 
000 


14 Q. When was the assignment from J. Kinsey Taylor to Theo- 
dore H. Vetterlein made? 

A. In 1868 or thereabouts, I think, or it may have been in 1867. 

15 Q. After that assignment did J. Kinsey Taylor suspend pay- 
ment and call a meeting of his creditors? 

A. Yes; he did. 

16 Q. And secure a compromise? 

A. Yes. 

17 Q. What was the aggregate amount of J. Kinsey Taylor’s in- 
debtedness to Vetterlein & Co. at this time of the assignment of 
these policies by him? 

A. I don’t know; the books of the first firm of Vetterlein & Co. 
will show. He was not indebted to the firm of Vetterlein & Co., 
which was adjudicated bankrupt, in any way or in any amount. 


(Counsel for complainant gives notice that he will move to strike 
out the latter part of the answer.) 


DEMAS BARNES, ASSIGKEE, 4C. 


62 28 Q. Have you the assignments from Theodore H. Vetter- 
lein to you and Theodore J. Vetterlein ? 

A. No. 

29 Q. Where are they? 

A. They were delivered by me to the receiver with the policies? 

30 Q. Have they never been returned to you ? 

A. No. 

31 Q. When did the firm of Vetterlein & Co. first become so far - 
involved as to call a meeting of their creditors? 

A. The firm of Theodore H. Vetterlein & Sons, composed of Theo- 
dore H. Vetterlein and Bernhard T. Vetterlein, although they were 
at no time involved, as implied in the question, owing to proceed- 
ings commenced against them by the United States for the forfeitare 
of four cargoes of tobacco consigned to them, called a meeting of 
their creditors in May, 1870. This firm at the time had more than 
sufficient available cash assets to have made it unnecessary for them 
to suspend. 7 


(Latter part of answer objected to by counsel for complainant as 
irresponsive and incompetent. Objection overruled. Exception.) 


33 Q. When was the action commenced by the Government? 

A. I think in 1869. 

34 Q. In what part of 1869? . 

A. I think in June, 1369. 

35 Q. How many meetings of creditors were there in May, 1870? 

A. Two—a meeting and an adjourned meeting. 

36 Q. Were any of the creditors of Vetterlein & Co. present at 
these meetings? 

Yes. 

37 Q. In pursuance of notice to them ? 

A. I don’t know. 

38 Q. Had Theodore H. Vetterlein & Sons failed to meet any of 
their obligations at that time ? 

A. No. 

39 Q. Did Theodore H. Vetterlein and yourself, at the first meeting, 
ask from the creditors an extension ? 

A. No. 

40 Q. What request, if any, did you niake of the creditors? 

A. None, except to appoint a committee to look into their affairs 
and then offer suggestions as to the best mode of liquidation. The 
committee was appointed. They made a suggestion and the meet- 

ing adopted it. 
63 41 Q. What extension did the creditors give to you ? 

A. Three, six, nine,and twelve months, with seven per cent. 
interest. I objected to this because the largest amount was payable 
in three months, and with tne state of the market at the time it was 
utterly impossible to carry this out. I was, however, convinced by 
the figures which the committee showed me that the assets so far 
exceeded the liabilities that I allowed myself to be persuaded to at- 
tempt a liquidation in that way. . 
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42 Q. Did the committee know more about the condition of your 
affairs than you did? 

A. Being older, perhaps they did. They had the books and the 
book-keepers beforethem for severaldays. The books were all written 
up at that time, and the committee prepared from them the papers 
of which copies are annexed to the answers. 3 

43 Q. Who made the statement which the committee referred to 
in these papers as being made to them? 

A. I don’t know. 

44 Q. Who made the full exhibit of the finances which the com- 
mittee referred to as presented to them ? 

A. I think Jacob Kuhlke, the head book-keeper. 

45 Q. At the time of the commencement of the proceedings in 
bankruptcy who composed the firm of Vetterlein & Co., of Phila- 
delphia, and the firm of Theodore H. Vetterlem & Sons, of New 
York ? , 

A. Theodore H. Vetterlein and myself, Bernhard T. Vetterlein, 
composed both firms. Theodore H. Vetterlein resided in Philadel- 

hia and had for over forty years. I resided in the city of New 
ork and had for twenty years. 

46 Q. At the time of the assignment of the policies by J. K. Tay- 
lor to Theodore H. Vetterlein who composed the firm of Vetterlein 
& Co.? 

A. Theodore H. Vetterlein, C. A. Meurer, Theodore J. Vetterlein, 
and myself. C. A. Meurer resided in the city of Philadelphia; Theo- 
dore J. Vetterlein resided there also. 

47 Q. What changes were there in the firm of Vetterlein & Co. 
from the time of the assignment of the policies by J. K. Taylor up 
— the time of commencement of the proceedings in bankruptcy ? 

A. On July 6, 1869, C. A. Meurer was requested to withdraw and 
did withdraw. Then a new firm was formed under the same name, 
composed of the remaining partners. On December 31, 1869, this 
second firm was dissolved by consent and went into liquidation, 
Theodore J. Vetterlein withdrawing and going to Europe, where he 
remained until the latter part of November, 1870. Those were the 
only changes. In 1870—January 1, 1870—a new firm of Vetterlein 
& Co. was formed, composed of Theodore H. Vetterlein and myself. 
48 Q. Did any of these firms have written articles of copartner- 


ship? 
A. No. 


64 49 Q. What became of the assets of the firm of which Mr. 
Meurer was a member? 

A. They were liquidated by Theodore H. Vetterlein, Theodore J. 
Vetterlein, and myself, as the remaining partners of Vetterlein & 
Co., No. 1, and were applied to the payment of all debts against the 
firm. This firm was in liquidation yet at the time of commencing 
those proceedings in bankruptcy. 

53 Q. What became of the assets of the firm of Vetterlein & Co., 
oe Theodore J. Vetterlein withdrew on the 31st of Decem- 

r, 


THEODORE H. VETTERLEIN ET AL. VS. 


DEMAS BARNES, ASSIGNEE, &C. 


A. They were collected and applied to the payment of all its obli- 
gations and debts. This firm is also in liquidation up to the present 
time. 

54 Q. Who collected the outstanding accounts of that firm? 

A. Theodore H. Vetterlein, who had charge of the firm, Theodore 
J. Vetterlein being in Europe and I living in New York city. 

62 Q. Will you look at ledger marked No. 1 on the back and 
state if the account of J. Kinsey Taylor, as it appears on ledger No. 
7, which has been introduced in evidence, was not transferred to 
ledger No. 1? 

A. It was not. There appears to be an entry in ledger No. 1, 
under date of December 21, 1870, of the amount $11,560.14, which 
was made by Theodore J. Vetterlein subsequent to his return from 
Europe, and eleven months after his retirement from the firm, and 
in the books of the firm with which he had no connection; he 
made other entries in these books at about the same time. 


(Complainant’s counsel offers in evidence from ledger No. 1, on 
page 400, the account headed J. K. Taylor, city.) 


(Objected to as immaterial.) 


The same was then read in evidence as follows: 


1870. 
Dec. 21. To balance (208) ----.----~.-----.---------- $11,560 14 


(Complainant’s counsel offers in evidence from journal No. 1, folio 
208, under date of December 2], 1870, sundries Dr. to sundries; 
from old ledger, No. 7, J. K. Taylor, $11,560.14, and other items to 
the amount of $50,000 and upwards to different accounts.) 


63 Q. In whose handwriting is page 208 of journal No. 1? 

A. Theodore J. Vetterlein’s, and page 209 is also in his hand- 
writing. 

69 Q. Was the assignment of J. Kinsey Taylor to Theodore H. 
Vetterlein of these policies taken in his name for the benefit of the 
existing firm of Vetterlein & Co.? — 

A. I think it was. 

70 Q. Then they belonged to that firm of Vetterlein & Co. asa 

collateral? 
65 A. Partly; yes; because the claim due by Taylor to Vet- 
terlein & Co. was secured by other securities. 

71 Q. Is that what you mean by partly? 

A. Mr. Taylor was at that time only 32 years of age, and in good 
health, and the security as to these policies was not considered of 
any value by any one; the real security was the judgment noteand 
mortgage, as to which I havetestified. 

72 Q. Do you mean, then, anything more by “ partly” than that 
ee & Co. had other and better securities of Taylor ? 

A. No. 

73 Q. Did Theodore H. Vetterlein give you any reason for desir- 
ing more life insurance on his own life? 
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A. Yes; two of my sisters had been married about that time, and 
the greater portion of his property consisted in real estate; and he 
was very well aware that certain money would be uired at his 
death, which could only be had either by sacrificing real estate or by 
collecting funds insured on his life. 


Redirect by Mr. Tyne: 


95 Q. When these policies on the life of J. Kinsey Taylor were 
transferred to you was not the firm of Vetterlein & Co. and all the 
members perfectly solvent ? 


(Objected to as incompetent.) 
A. Yes; the firms then in existence paid all their debts. 


Recross by Mr. H1ILt: 


96 Q. What firms do you refer to as the ones that have paid all 
their debts? When did they go into existence and when cease ? 

A. All the firms of Vetterlein & Co. and Theodore H. Vetterlein 
& Sons in which Theodore J. Vetterlein was interested in any way. 

97 Q. To what date do you refer as the dates of these assignments 
to you? 

A. I think in 1869. 


66 Deposition of Theodore H. Vetterlein, Duly Taken in This Cause 
and Filed March 11th, 1882. 


Of this deposition questions and answers 1 to 27, inclusive, of the 
direct examination, and questions and answers 1 to 12, inclusive, of 
the redirect examination, were read on the final hearing of this 
cause on behalf of the defendants as follows: 7 


THEODORE H. VETTERLEIN, a witness heretofore sworn in this ac- 
tion, being further examined on the instance of the defendant, Theo- 
dore J. Vetterlein, says as follows, in answer to questions by B. E. 
VALENTINE, attorney for Theodore J. Vetterlein : : 


1Q. At the time the policies of insurance on the life of J. K. 
Taylor were assigned by you to B. T. Vetterlein and T. J. Vetterlein 
as trustees did you or not believe yourself insolvent ? 


(Objected to as a and immaterial and answered subject 
to objection. Overruled. Exception.) 


A. By no means. 

2 Q. According to the best of your knowledge of the value of 
your assets at the time of said transfer, were you, as a matter of fact, 
solvent or insolvent at the time of said transfer? 


(Objected to as before and answered subject to objection.) 


A. I was solvent. 

3 Q. Please answer the last two questions with reference to the 
= of the firm of Theodore H. Vetterlein.& Sons, of New 

ork. 


(Same objection and answered subject to objection.) 


DEMAS BARNES, ASSIGNEE, &C. 51 


A. They were solvent, to the best of my knowledge. 
4 Q. Did you or not believe them to be solvent at the time of 
that transfer to the trustees? | 


(Same objection.) 


A. I believe them to be solvent. 
5 Q. At the time of said transfer did you contemplate either your 
personal insolvency or that of said firm ? 


(Objected to as leading. Withdrawn.) 


6 Q. Please state whether or not, at or before the time said policies 
were transferred to said trustees, you had any reason to suppose that 
you, personally, or the said firm would become insolvent 3 


(Same objection and answered subject to objection.) 


A. I had not. 

67 7 Q. State whether or not the said assignment or delivery 
of said policies were made by you with any intent to prevent 
the same from coming to any assignee in bankruptcy or insolvency, 
or whether it was done to prevent the same from being distributed 
among your creditors, or whether it was done with any intent on 
your part to in any way impair, defraud, hinder, impede, delay, or 
evade any of your creditors’ rights or any provisions of the bank- 

rupt act. — : 
(Objected to, Ist, as leading; 2d, as incompetent; 3d, as imma- 
terial, and answered subject to objections. Overruled. Exception.) 


A. No, sir; 1t was not. 
8 Q. At the time those policies on Taylor’s life were assigned by 
you to said trustees was Taylor an old or young man ? 
A. He was a young man, about (30) thirty years old—not over 
thirty. 
9 Q. State whether or not, so far as your knowledge goes, he was 
“ — health at the time of the assignment of these policies on 
is life. : 


(Objected to as immaterial and irrelevant and answered subject 
to objection.) 

A. He was considered by me so and by others, and was a robust 
man. 

10 Q. Had you, before the time of said assignment of polices, 
seen or heard anything which led you to believe they were likely to 
become payable soon ? 


(Same objections.) 


A. No, sir. 

11 Q. Will you please state what your intentions were which led 
you to assign those policies for the benefit of your wife and her 
children? 


(Objected to as incom petent and answered subject.) 
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A. The reason was so long as I had to pay the premium on these 
policies and intending prior to increase the insurance on my-life 
direct to the benefit of my wife, therefore I made a transfer. 

12 Q. Please explain a little more fully and at length. 


(Same objection.) 


A. I could not give any other reasons than those I gave you. I 
had a policy of fifty thousand dollars. 

13 Q. Ido not ask for any other reason than the one you have 
given, but I simply wish that you explain a little more fully the 
answer already given to the question, which I read again to you. 

A. I paid the premium, or gave him the money on the policy of 
$50,000 for two years, and finally concluded to have it reduced down 

to $10,000. 3 
68 14 Q. Now, explain once more just why you assigned these 
policies for your wife and children’s benefit instead of in- 
creasing the insurance on your own life. 

A. The policies were paid up, except some little interest. It 
would have cost me a large amount of premiums on my own life if 
I then had got reinsured. | 

15 Q. What is your present age ? 

A. I shall be 73 in a month. 

16 Q. Are you a native of this country ? 

A. No, sir; I am a German. 

17 Q. I show you what purports to be a copy of the first report, 
filed by the plaintiff in this action, for the information of the general 
creditors, and which is marked for identification “ Exhibit Report 
No. 1.” Will you please examine the list, under the heading of 
“book debts,” and state whether or not in your opinion most of the 
same were good and collectible at the time of your bankruptcy ? 


(Objected to as incompetent, and, 2d, that the report itself should 
be = if the witness is examined in relation to it.) 

(Mr. B. E. Valentine gives notice that the original report will be 
produced on the final hearing and put in evidence and this exhibit 
produced for comparison.) 

(Complainant’s counsel states that the original would be necessary 
for cross-examination if the witness is examined in relation to it. 
Objection sustained. Exception.) 

(Witness reads the paper given him and marked for identification 
as above and answers :) 


A. I could have collected fifty per cent. of that. 

18 Q. By “that” do you refer to the list of book debts ? 

A. Yes, sir—that is, as far as I have seen that. 

19 Q. During the year 1870 or about that time did you suffer any 
losses by fire ? : 

A. I don’t know whether it was in 1869 or 1870—I think it was 
in the beginning of 1870—I lost by fire a factory building, which I 
had rented out. ; 
20 Q. About what net income did that building produce ? - 
A. About $3,000 a year. 
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21 Q. Do you remember the original paper signed, among others, 
by Demas Barnes, a copy of which is annexed to the answer in this 
case _ designated “ Exhibit A,” being a report dated May 24th, 
1870? | 

(Objected to as immaterial and irrelevant and answered subject 
to objection. Objection sustained. Exception.) 

(An alleged copy of answer and exhibit is shown to witness by 
Mr. Valentine.) 


A. Yes; [ have seen this at the time. 
69 22 Q. At what time? 
A. At the time it was executed ; I saw the original. 

23 Q. Where is the original ? 

A. I cannot tell. It was given to my counsel, Mr. Spencer Mil- 
lar of Philadelphia. I have been trying to find it, but can’t lay 
my hands on it. : 

24 Q. Where is Mr. Millar? 

_ A. Mr. Millar, as Mr. Juvenal, is deceased. 

25 Q. What efforts have you made to get these papers ? 

A. I called several times at their offices. They made a hunt for 
it, but could not find it; it was mislaid. 


By Mr. Tyne: 


26 Q. In your testimony taken some years ago and recently filed 
a question appears in substance as follows: “ How much was Taylor 
indebted to you at the time of your bankruptcy?” As matter of 
fact, was or was not said Taylor indebted to the last firm of Vetter- 
lein & Co. after the withdrawal of Theodore J. Vetterlein ? 


(Objected to as incompetent and calling for a conclusion of the 
witness and answered subject to objection.) 


A. I could not say without I refer to the books; I hadn’t it in 
mind. 
27 Q. Did J. Kinsey Taylor have any transactions with your firm 
after 1869 ? | 3 | 
A. No, sir. 


70 Deposition of Theodore H. Vetterlein. Filed March 11th, 1882. 
Pages 36 to 41, Inclusive. 


1 Q. Mr. Hill, counsel for complainant, has shown you a printed 
book ; do you know anything about the correctness of the book ex- 
cept what Mr. Hill tells you? 


Objected to on the ground that the witness has already stated 
that it is correct. 


A. It was made by the appraisers of the assignee. 

2 Q. Did you have anything todo with making it out? 

A. No, sir. 

3 Q. Have you compared it with the original of which it pur- 
ports to be a copy? | 
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A. No, sir; I could not say that; I never saw the original which 
they made out first; they had it printed, and this is one of them. 

4 Q. You cannot say that you ever saw that book before to-day, 
can you? 

A. Oh, yes; I have seen it before. 

5 Q. That identical book ? 

A. No, sir; not that identical book, but similar, like this. 

6 Q. You have been asked by Mr. Hill, counsel for tbe plaintiff, 
to testify concerning book entries and transactions appearing, or 
purporting to appear, on certain books which he has produced _ be- 
fore you; are any of the entries in those books in your handwrit- 
ing ? 

A. No, sir. 

7 Q. Have you turned to any of these entries yourself, or did 
Mr. Hill merely open the books and point them out to you ? 

A. Yes; only Mr. Hill. I didn’t turn to them; Mr. Hill has 
shown them to ine. 

8 Q. Do you recollect, of your own knowledge, any of the trans- 
actions whose entries Mr. Hill has so referred to, or do you merely 
state them because you saw them written or printed on the books ? 

A. From what I have seen on the books. 

9 Q. Have you any recollection of them personally. 

A. No, sir. 

10 Q. Does the inspection of the books in anywise refresh your 
recollection, or do you merely give what you see on the books? 

A. What I see on the books. 

11 Q. It does not, then, refresh your recollection at all ? 

A. No, sir. 

12 Q. And your testimony has been merely to read off the items 
he pointed out to you? 

A. Yes, sir. 

13 Q. Do you know anything about the Government claims, ex- 
cept what you have been told by others? 

A. a never knew anything about them except what I was 

told. 
71 14 Q. You have been asked about certain things that 
Julius Vetterlein and others did in relation to monies re- 
ceived and monies paid as premiums on policies. Do you know 
anything about that except what other people have told you? 

A. I know that they were paid. 

15 Q. Were you present when they were paid? 

A. No, sir. 

16 Q. Then you know nothing about them except what has been 
told you ?. 

A. No, sir. 

16}. Q. That is all? 

A. That is all. 

17 Q. And is your knowledge upon the subject of moneys re- 
ceived by them also only hearsay; were you present when moneys 
were received by them ? 

A. I think I was present ; I won’t say that—when it was paid. 
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18 Q Were you present when they paid any insurance moneys? 

A. No, sir. 

19 Q. Or any premiums or insurance policies ? 

A. No, sir. 

20 Q. Did you personally pay any of those premiums? 

A. No, sir. 

21 Q. And your testimony is only, then, from entries that Mr. Hill 
has pointed out to you? 

A. Yes, sir. 

22 Q. You have spoken of intending certain insurance pelicies 
for the benefit of relatives in Germany ? 

A. Yes, sir. : 

= Q. Had you provided for the disposition of those funds by your 
will? 

Objected to on the ground that the will is the best evidence. 

A. No, sir. 


Recross : 


os ng did you have to do with condensing those Taylor 
icies? 
A. I took the old policies to the insurance companies and had 
them condensed. 
25 Q. Did you do that personally ? 
A. No, sir; I had an agent. 
26 Q. What agent? 
A. A man by the name of Hilt, in Philadelphia. 
72 27 Q. Did you take the policies to Hilt? | 
A. He came to me and got them, and then he went to 
the insurance companies and told me what they would do, and I ac- 
cepted that and he returned them to me afterwards. 


Objected to by Mr. Valentine as incompetent. — 


By B. T. VALENTINE: 


- 28 Q. When did you say that Julius Vetterlein has paid the pre- 
miums for you on the Taylor and other policies do you not mean 
that these premiums were paid for account of Theo. J. Vetterlein 
and B. T. Vetterlein, trustees, and charged against them on their 
books in due course? 


Objected to as leading by Mr. Hill and as incompetent, irrelevant, 
and immaterial. 


A. Yes. 

29 Q. In addition to the policies on Taylor’s life, what other secur- 
ities did Vetterlein & Co. hold on account of the indebtedness of 
Taylor to them? 

A. They held a bond and mortgage for $8,000 and a judgment 


note for $50,000. 
THEO. H. VETTERLEIN. 
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Sworn to before me this 9th day of March, 1882. 
[NOTARIAL SEAL. ] SIMEON FORD, 
Notary Public, Kings and N. Y. Cos. 


73 -« Deposition of John A. Sharp. Filed January 26,1882. Ques 
tions 48 to 57, inclusive. : 


48 Q. Have you a list of the proved claims against the bankrupt 
firm, the total of which you have assumed to give in your answer to 
the seventh question ? 

A. A tabulated statement showing the proved claims has been 
prepared to file with the assignee’s account just as soon as the 
attorney is ready to file the same. 

49 Q. Question repeated. 

A. I have prepared it and it is in the hands of Mr. Hill, attorney, 
ready to present. 

50 Q. Is this a list which you prepared from the original claims? 

A. It is. 

51 Q. Can you state at this time how many of those claims are 
disputed claims ? : 

A. There are twenty-one, to the best of my own knowledge and 
belief, disputed in part or whole. Some of them are correct, to a 
great extent. 

52 Q. Have you a list of the assets of the said bankrupt firm 
= were sold by the assignee and the prices for which they were 
sold ? 

A. I have no such list at present in my possession. There is a 
prepared statement showing all the assets collected by the assignee, 
which statement is in the hands of Mr. Hill, attorney. 

53 Q. Did you make up such statement ? 

A. I did. | 

54 Q. From what data or memoranda? 

A. From the actual collections as they came in the office. 

55 Q. Do you mean from the book of original entry of the as- 
signee ? 

A. Yes. 

56 Q. You kept such a book of original entry ? 

A. Yes, sir. 

57 Q. Is there an account in said book of original entry in which 
is ‘~~ all moneys received from said sales of assets ? 

. There is. 


* * * * * * * 


74 DEFENDANTS’ Exuisit “A.” (March 18, 1882.) 


The undersigned, a committee appointed by the creditors of Th. 
H. Vetterlein & Sons, of New York, beg leave to report— 

That after an examination of the statements made of said busi- 
ness, shuwing the assets and liabilities, we find, after leaving each 
the Philadelphia and New York house- all their present stock and 
merchandise and deducting 25 per cent. from all the accounts and 
bills receivable, there will be remaining in bills receivable, open 
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accounts, and cash about $241,347.87.. In addition to the above 
they have stated merchandise, bonds, mortgages, real estate, interest 
in steam vessels, &c., estimated to be worth some $264,788.41. The 

te liabilities of the two houses of Vetterlein & Co., of Phila- - 
delphia, and Th. H. Vetterlein & Sons, of New York, amount to 
$310,399.23, a an excess of about $195,740.05 of undoubted 
value over all liability, besides leaving a large margin contingent, 
much of which they think may be collected in time by attention. 

Aud now they propose to give extension notes to each creditor as 
follows: 30 per cent. at 4 months, 20 per cent. at 6 months, 20 per 
cent. at 8 months, 20 per cent. at 10 months, and 10 per cent. at 12 
months, including interest for the time asked in said extension. 

We therefore recommend to the creditors the acceptance of the 
terms proposed, and suggest they give to Chas. F. Tag a deed of 
trust to secure the creditors to that extent of such real estate as 
stated, excepting the Brooklyn house put in by H. G. Vetterlein, and 
ss deed of trust shall not mature before the expiration of 15 
months. 

We also recommend that the debts of sums under $1,000 be ex- 
cluded from the extension and paid in cash as soon — possible. 

New York, May 24, 1870. 

CHAS. F. TAG. 


JNO. T. AGNEW. 
DEMAS BARNES. 
J. L. SMALLWOOD. 


75  Derenpants’ Exarsit “B.” (Marked for indentification.) 


At a meeting of the creditors of Messrs. T. H. Vetterlein & Sons, 
held in New York on the 24th day of May, 1870, a full exhibit of 
the finances of the house was presented and considered, after which, 
upon motion of Demas Barnes, it was— 

Resolved, That the thanks of the creditors be presented to Messrs. 
Vetterlein & Sons for the prompt, concise, and honorable manner 
in which they have met the demand of their creditors. 

Resolved, That the sympathies of the creditors be extended to 
Messrs. Vetterlein & Sons in their temporary embarrassment, and 
they have pleasure in stating their unimpaired confidence in the 
honor and financial standing of their House. 

WM. AGNEW & SONS. 
CHAS. F. TAG. 
DEMAS BARNES. 
STROHMAN REITZENSTEIN. 
J. S. GANS & CO. 
J. L. SMALLWOOD. 
H. THIERMANN. 

B. VETTERLEIN. 
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76 DEFENDANT’s Exuisit “ C.” 
Aprit 8, 1882. 


SEPTEMBER 12, 1871. 
Showing estimated value of assets, $371,324.80. 
Recapitulation, p. 9. 


Assignee’s first report to creditors. 


Recapitulation. 

Assets of Th. H. Vetterlein & Sons and of Vetterlein & Co.: 
Cash in hands of assignee____ .-.------------------ $46,276 23 
Book accounts Th. H. Vetterlein & Sons ------------ 170,196 07 
Book accounts Vetterlein & Co. -.-------- ---.------ 77,832 04 
A. Hagan and Thos. M. Rettew, local assignees, balance 

contested before a master-..--....--...---.-.-.-. 13,000 00 
Bills ree’ble, Th. Vetterlein & Sons.___-----.---~---- 150 00 
OS a ee eae NT ee ee 12,182 41 
Certificates of stocks, bonds, etc., estimated value_ ---_- 5,250 00 
Real estate, estimated value beyond encumbrances --- 35,600 00 
Vessel pruperty, as appears by the books Th. H. Vetter- 

TU nis: siacicsetnseasseisinteinaizaaeniin eit ania 3,614 83 
I IID ascites ceca tnt iantuiabinsiaall 7,223 22 


$371,324 80 


ApriL 26, A. D. 1880. 


I do hereby certify that the within is a true copy of the original 
filed in my office on the 12th day of September, 1871. 
HENRY WILDER ALLEN, 


Register in Bankruptcy. 
77 Complainant's Evidence in Rebuttal. 


Testimony of THEopore H. VETTERLEIN, filed March 11, 1882, 
pages 10, 11, and 12. | 


SOUTHERN District oF New YORK: 


Cross-examination by Mr. Hite: 


Q. At what date did you make the assignment of those policies to 
Bernard T. Vetterlein and Theodore J. Vetterlein ? 

A. It was in July, 1870, when I executed them. 

Q. Were they executed in New York or Philadelphia? 

A. Philadelphia. 

Q. Who prepared them ? 

A. My son. 

Q. Bernard T.? 

A. Yes, sir. 

Q. Theodore J. Vetterlein is also a son of yours? 

A. Yes, sir. 

Q. Did you in the latter part of May, 1870, call a meeting of the 
creditors of Vetterlein & Co. and of Theodore H. Vetterlein & Sons, 
of New York, at New York? 

A. Called a meeting of the firm of Theodore H. Vetterlein & Sons 
but not of Vetterlein & Co.; we never called a meeting. 
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Q. Did the creditors of Vetterlein & Co. attend that meetin 
A. I think so; yes, sir; maybe; I believe there were some Bias 
es, sir. 
. Q. Did you make any statement to the creditors as to the assets 
and liabilities of the firms ? 
A. Yes, sir. 
Q. Who informed the creditors as to the amount of those assets 
and liabilities ? | 
Each firm made a statement. 
Who prepared the statement of the Philadelphia firm ? 
The book-keeper made it out. 
What was his name? 
Boscher ; I cannot think of his first name; Charles, I think it 


F 


And who prepared the statement of the New York firm ? 
That was made here; that I could not tell you. 
_ you, personally, ‘anything to do with either of those state- 
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A. I overlooked them. 
78 Q. Did Bernard T. Vetterlein have anything to do with 
either of those statements? 

A. That I could not answer, you know. 

Q. Did he see them ? 

A. I presume he did ? 

Q. Were each of those statements in writing? 

A. They were. 
_ Q. Did you give any instructions as to the preparation of either 

of those statements ? 

A. I overlooked them, of course; I overlooked and instructed 
them how to make them out—that is, at Philadelphia. 
Ne you anything to do with the New York assets? 

O, sir. 
Were those statements laid before the creditors? 
They were. 
Were they read to them, do you recollect ? 
That I could not recollect. | 
How many meetings were there? 
. I think there were two. 
Were you present at each ? 
. I was present at the first but not at the second. 

Q And were these statements submitted to the creditors at the 
first meeting ? 

A. Yes, sir. 

Q. Were they discussed by the creditors? 

A. They were discussed by them. 

Q. Any questions asked you in referenee to them ? 

A. No, sir. 

Q. As the result of these meetings of creditors did the two firms 
procure an extension from them ? 

A. The firm of Theodore H. Vetterlein shows they only asked for 
an extension; Vetterlein & Co., of Philadelphia, never suspended. 


© 
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79 Testimony of T. J. Velterlein. Filed November 15, 1872. Ques- 
tions and Answers 1, 6, 7 to 23, 29 to 31, 33 to 36, 41, 46, 50. 


NoveEMBER 81TH, 1872. 


The examination of the witness is resumed, pursuant to adjourn- 
ment, as follows, viz: 


Cross-examination by C. W. MoutTon, Esquire, as attorney 
for the plaintiff: 


1st question. If I understand you correctly, the firm of Vetterlein 
& Co., of Philadelphia, and the firm- of Th. H. & B. Vetterlein & 
Co. and Th. H. Vetterlein & Sons were all composed of the same 
persons, with the exception of the interest of Mr. Thierman and your 
uncle, Bernard Vetterlein, and Charles A. Meurer, from 1858 and 
prior thereto down to the time of your withdrawal from said firms? 

Answer. Yes; down to that time said firms were composed of the 
same persons, with those exceptions. 

6th question by same. Did each of said firms keep regular sets of 
books, and were such books kept by double entry ? 

Answer. Yes, they did; as far as I know they were kept by 
double entry. 

7th question by same. Did those books show the amount of capi- 
tal contributed by each member of those firms? 


Answer. They did, with the exception of Th. H. Vetterlein & Son’s 


books. 
8th question by same. At what date were the books of Th. H. Vet- 
terlein & Sons opened and who was the book-keeper? 

Answer. I do not know when the books were opened. I should 
judge they were opened in May, 1865. I was not there. I was liv- 
ing in Philadelphia at that time. C. Frerides was the book-keeper. 
I do not know where he now resides. 

9th question by same. If you were not living in New York and 
did not know when the books were opened how are you able to state 
that the amounts contributed by each of the partners in Th. H. Vet- 
terlein & Sons was not entered in the books ? 

Answer. I saw the books afterwards. 
80 10th question by same. At the time you examined the 
books afterwards did you examine them particularly with 
reference to the entries on the bocks as to the amounts contributed 
by each of the partners? 

Answer. I examined my account and Th. H. Vetterlein’s account. 
I just cursorily looked over the accounts and shut the books up 
again. 

11th question by same. What was the amount of the capital 
stock of Th. H. Vetterlein & Sons when that firm came into 
existence, in May, 1865? 

Answer. The capital stock of the firm was about $150,000. 

12th question by same. What was the exact amount ? 

Answer. I cannot tell you. 

13th question. What proportion of that capital stock was con- 


a, 


ay 
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tributed by Theodore H. Vetterlein, and what by Bernard T. Vetter- 
lein, and what by yourself? Give the amounts. 

Answer. Theodore H. Vetterlein contributed about $130,000, 
Theodore J. Vetterlein about $20,000, and Bernard T. Vetterlein 
nothing, that I know. 

14th question by same. What was the date of your contribution 
to that capital stock, and in what manner was it paid in? 

Answer. I cannot tell the date. It was paid in by the liquidating 
firm of Th. H. & B. Vetterlein & Co., in dividends. 

15th question by same. As I understand it, then, the firm of 
Th. H. & B. Vetterlein & Co. collected moneys which had become 
due to them in the usual course of their business and paid it over 
into the business of Th. H. Vetterlein & Sons as fast as it was ¢ol- 
lected, after deducting what belonged to the out-going partners. 
Am I correct? 

Answer. Yes. 

16th question by same. Then the books of Th. H. & B. Vetter- 
lein & Co. will exhibit correctly the amount of such contributions, 
will they not? 

Answer. Well, I presume they would. 

17th question by same. What was your proportion of the busi- 
ness of th. H. & B. Vetterlein & Co.? 

Answer. One-sixth of Theodore H. Vetterlein’s profits—one-sixth 
of his interest—from January Ist, 1863. 

18th question by same. How much was the amount of Henry 
Thierman’s interest ascertained to be at the time of the dissolution 
of the firm of Th. H. & B. Vetterlein & Co., May Ist, 1865? 

Answer. I have seen it, but have forgotten. 

19th question by same. Where have you seen it? 

Answer. I saw it upon the trial balance sheet of the books at the 

counting-room of the firm in 1865. . 
8] 20th question by same. From what other sources than the 
_ contributions named by you as from the firm of Th. H. & B. 
Vetterlein & Co. to the firm of Th. H. Vetterlein & Sons did the 
capital stock of the latter firm come? 
— I know of none; the Philadelphia house helped them 
along. 

21st question by same. At the time the moneys were collected 
from the outstanding debts of the firm of Th. H. & B. Vetterlein & 
Co., in liquidation, were they divided up among the members of the 
firm ; and, if so, by whom was it done—after paying or providing 
for the debts of the firm, I mean? 

Answer. I should judge they were; I was not there at the time ; 
I do not know. 

22d question by same. Do the books of Vetterlein & Co., of Phil- 
adelphia, exhibit correctly all the business transactions of that firm, 
so far as you know or have reasons to helieve? 

Answer. They do, I think. 

23d question by same. Do the books of this last-named firm ex- 
hibit also the accounts of each member of that firm ? 

Answer. They do. 
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29th question by same. What was the amount of your proportion 
of the profits of that firm each year while you were a partner until 
you withdrew ? | 

Answer. I could not tell you. 

30th question by same. Will the books themselves show ? 

Answer. I suppose they will. | 

31st question by same. What is the amount, according to your 
best recollection ? 

Answer. That I cannot tell, from the fact that large amounts were 


carried to “ profit and loss,” which left no profits to be divided at 


all, and some of these losses or doubtful debts have been collected 
since my retirement. 
* * * * * * * 

33rd question by same. Will the books of that firm show the 
amount you drew out for your personal use from 1863 to 1869? 

Answer. I suppose they will. 

34th question by same. What was the consideration for which 
you were to receive one-sixth of the interest of Th. H. Vetterlein in 
the firm of Th. H. & B. Vetterlein & Co.? 

Answer. I gave them my work and energy in taking charge of 
their Western business for them ; and, furthermore, father, to recom- 
pense my energy and activity of years previous and his good-will 
for these considerations, gave me one-sixth of his interest in the 
business. 

35th question by same. I understand from your answer that your 

father gave you your interest in the concern without any 
82 contribution from you whatever to the capital stock of Th. 
H. & B. Vetterlein & Co. Am I correct? 

Answer. Yes. 

36th = by same. Upon which books is the account of J. 
Kinsey Taylor kept which shows the original indebtedness for which 
the policy of insurance upon his life was assigned as security ? 

Answer. The Philadelphia books. 

* * * * * * * 

41st question by same. I have understood you to say in your tes- 
timony that the amount of bad debts which were written up and 
carried to profit and loss account on the books of the Philadelphia 
firm more than balanced the amount of net profits which had been 
up to that time realized by that firm. Please state when this writ- 
ing up of the books and ascertaining the amount of bad debts took 

ace. 

Answer. It was done about the first of July, 1869. 

* * x * * * 


46th question by same. When did you go into the employment 
of Vetterlein & Co., of Philadelphia, as clerk ? ee, 

Answer. In October, 1857. 

* * * * * * x 

d0th question by same. Were the four other life policies that 
were assigned to you by your father so assigned about the same time 
as the three Taylor policies? 
Answer. They were. 


See 


a 
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83 Testimony of Bernhard T. Velterlein. Filed March 2d, 1882. 
(Questions and Answers 8, 9,21 to 27, 32 to 34, 49 to 94.) 


Cross-examination : 


8 Q. Are you a practicing attorney; and, if so, for what length of 
time have you been practicing as a lawyer in this city? 
A. I was admitted many years ago. I have practiced very little. 


.My practice has been confined to the equity side of the United States 


courts. 

9 Q. With what offices have you’been connected ? | 

A. I was admitted about 1862 from the office of Hooper C. Van 
Vorst. From 1862 to 1870 I had no connection with law ia any 
way. From then I was attached to the office of Keller & Blake 
until both partners died, and since the latter part of 1881 and up to 
the present time with Wetmore, Jenner & Thompson. 

* * * * * * * 

21 Q. Did Vetterlein & Co. write off any portion of this indebted- 
ness to profit and loss? 

A. Nearly all of it. 

22 Q. What amount of it did they write off to profit and loss? 

A. Over $40,000. 

23 Q. Was this done while they held the judgment note to which 
you have referred ? | 

A. Yes. 

24 Q. What amount did this leave standing on the books of Vet- 
terlein & Co. against J. Kinzey Taylor? 

A. Probably $9,000 or $10,000. 

25 Q. Will you look at the ledger here present and ascertain ac- 
curately? 

A. I will look at the ledger and point out the account. I find it 
in the ledger of Vetterlein & Co., No. 7, folio 433. 


Plaintiff’s counsel offer their account. in evidence (marked Ex- 
hibit 11, Mar. 18, 1882). 


26 Q. Are the charges in this account for life insurance the pre- 
miums on these policies to which you have referred ? 
A. No; they are known as interest notes. 
27 Q. Interest notes on these policies to which you have referred ? 
A. I presume so. 
84 32 Q. When were those four cargoes of tobacco received by 
the firm? 
A. By the firm of Theodore H. Vetterlein & Sons? In the latter 
part of 1868 and during 1869, I think. ; 
33 Q. When was the action commenced by the Government? 
A. I think in 1869. 
34 Q. In what part of 1869? 
A. I think in June, 1869. 
* * * * * * * 
49 Q. What became of the assets of the firm of which Mr. Meurer 


was a member? i 
A. They were liquidated by Theo. H. Vetterlein, Theo. J. Vetter- 
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lein, and myself, as the remaining partners of Vetterlein & Co. No. 
1, and were applied to the payment of all debts against that firm ; 
this firm was in liquidation yet at the time of commencing these 
proceedings in bankruptcy. 

50 Q. Were the books of the firm of which Mr. Meurer was a mem- 
ber written up? 

A. They were up to 1870, when they were taken in charge by the 
complainant in this case. 

51 Q. Were the same set of books continued by the succeeding 
firm ? 

A. No; except in so far as some of the books which had just been 
opened. 

52 Q. Did not the succeeding firm use the same journal and ledger, 
and is not that the ledger which was shown you yesterday, marked 
No. 7, and the journal, which I now show you, marked No. 10? 

A. The succeeding firm continued on in the same journal and 
ledger, and I see, upon examination, that this ledger covers the 
period from January 1, 1865, down to January 1, 1870; there are 
no new accounts opened in this ledger after. January 1, 1870; the 
ledger and journal before me are those of the firms which I have 
designated as numbers one and two. 

53 Q. What became of the assets of the firm of Vetterlein & Co., 
from which Theodore J. Vetterlein withdrew on the 3lst December, 
1869? 

A. They were collected and applied to the payment of all its obli- 
gations and debts; this firm is a in liquidation up to the present 
time. 

54 Q. Who collected the outstanding accounts of that firm ? 

A. Theodore H. Vetterlein; who had charge of the firm, Theo. J. 
Vetterlein being in Europe and I living in New York city. 

55 Q. Did the proceeds of the sales and collections go into the 
bank account of the succeeding firm ? 

A. The collections were first entered into a separate cash-book and 
transferred into a separate ledger, but the amounts were deposited 
in the same bank or banks as those of the succeeding firm. 

56 Q. Did the proceeds of the sales and collections of the assets of 
that firm appear in the books of the succeeding firm ? 

A. I think not. | 
85 57 Q. Will ycu look at the ledger marked No. 1, now 
shown you, and see if you are not mistaken ? 

A. On a hasty glance at this ledger, which contains 680 pages, I 
feel convinced that my previous answer was correct. t 

58 Q. Look at the ledger which we have referred to, marked No. 
1 on the back, and see if it was not opened on July 7th, 1869, in- 
stead of January Ist, 1870. 

A. The ledger No. 1 and journal No. 1 were opened at the time 
Meurer went out, about July 7th, 1869. 

59 Q. Was this journal No. 1 and ledger No. 1 continued down to 
the time of the bankruptcy proceedings ? 

A. This ledger and journal was continued far beyond that ; they 
ran into 1871. 
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60 Q. Were not the balances of merchandise account and cash, 
real estate, and other similar items, as they appeared in ledger No. 
7, carried forward to ledger No.1? — 

A. I decline to answer that question, on the ground that the 
books before me speak for themselves, and all the knowledge I have 
upon the subject is derived from what appears on those books. 

61 Q. Complainant’s counsel offers in evidence from ledger No. 7, 
fol. 272, under the account headed Theo. H. Vetterlein, the entries 
dated July 7th, 1869. 


Counsel for defendants object to the introduction of a part of this 
account unless the whole is introduced. 

Counsel for complainant offers in evidence the whole account, 
commencing July 7th, 1869, and reads therefrom as follows from 
the Dr. side of the account: 


July 7th, 1869. To stock account merchandise on hand 


this day___--..... -...-.----.. $30,526 22 
Fy oie er nnnceninainnae 600 
Cash transfer__...........--.-... 5,000 


Counsel for complainant also offers in evidence the account of 
Theodore H. Vetteriein, in ledger No. 1, on page 2, and read from 
be credit side thereof three items under date of July 7, 1869, as 
ollows: 


By merchandise on hand this date__-_~ .._~..--.--.--- $30,526 22 
Store fixtures LESS EE OE EE PO OE 600 
a eae aE eae SRNR Ty ge eee. Poe 5,000 


62 Q. Will you look at ledger marked No.1 on the back and state 
if the account of J. Kinzey Tavlor, as it appears on ledger No. 7, 
which = been introduced in evidence, was not transferred to ledger 

o. 1? 

86 A. It was not; there appears to be an entry in ledger No. 

1, under date of December 21, 1870, of the amount of 
$11,560.14, which was made by Theodore J. Vetterlein subsequent 
to his return from Europe and eleven months after his retirement 
from the firm and in the books of the firm with which he had no 
connection. He made other entries in these books at about the 
same time. 


Complainant’s counsel offer in evidence from ledger No. 1, on page 
400, the account headed J. K. Taylor, city. 


Objected to as immaterial. 
The same was read in evidence as follows: 


PLaintiFr’s Exursit 16. April 8, 1882. J. F. M. 


J. K. Taylor, city. F 
| R. 


21 | To balance... ..-.----| 208 | $11,560 14 


9—104 
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208, under date of December 21, 1870: 

Sundries Dr. to sundries. From old ledger No. 7. 
en I cinta mcce etre antics tetera stispeatnailinecii wins aaeadans $11,560 14 
And other items to the amount of $50,000 and upwards to different 
accounts. 


63 Q. In whose handwriting is page 208 of journal No. 1? 

A. Theodore J. Vetterlein, and page 209 is also in his hand- 
writing. 

64 Q. Do you know of any entry in either of these ledges, No. 7 


or No. 1, which will show any new or additional capital put into | 


any of these firms at the time of the retirement of Mr. Meurer or 
at any time thereafter ? 

A. There is no entry of any cash contributed ; the merchandise 
account and profit and loss account show a large increase of capital 
by way of profits. 


Latter part of answer objected to and notice of motion to strike 
it out. 


65 Q. You have stated that the books were written up at the date 
of July 7, 1869; please turn to the profit and loss account and state 
what profit or loss was then credited or charged to the partners. 

A. Without going through the books I cannot tell. The profit 
and loss account is on page 33 of ledger No. 7. 


87 Complainant’s counsel offers the profit and loss account on 

page 33, and reads from the credit side, under date of July 6, 
1869: Sundries, loss, $106,108.73, journal, page 120; also from page 
120 of the journal No. 10, July 6, 1869. 


Sundries Dr., to profit and loss. 


Theo. H. Vetterlein, 50% of $106,108.73_.......___- -_ $53,054 36 
Theo. J. Vetterlein, 15% -----.----------------- ---.. 15,916 31 
ec NN TCI seran ssen-suien enruscientnsenilseienisailliiisniae _ 415,916 31 
Caines A. Seeaser, BOF... nn encnenncimmnapge 21,221 75 

$106,108 73 


Complainant’s counsel also reads from the debit side of profit and 
loss, July 6, 1869: 
NE I ie cen cmnnincinumiiinncntsinuiadipiimnaniuianiininit $117,662 57 


And from the journal No. 10, page 119, July 6, 1869, as follows : 
88 Journal No. 10, p. 119, ar fos 1869 (introduced at folio 
12*). 


Profit and Loss Account. 
To Sundries, Dr. 
BOS OED, OS nec enccnen amntnantineeuenion $7,558 78 
161 “ Wm. Crampton & Sons-----~...---.---.------ 15,454 32 


I etenctcctesceccstcx tesincnicscnnnititns: eibininaiaieanitibiieasiiaiiais 


Complainant’s counsel offers in evidence from journal No. 1, folio- 
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© i NO ini nn a es 195 14 
“ John Mayers iil ais etal 837 65 
“ E. Y. Hecker----- se “ 88 97 
“ Jersey Well Oil C’y.-....---.-----.----- . 2,047 82 
“ Mullingar Oil C’y ..-----.-----. -----.--__.. 489 96 
“ Bissel Oil and Manuf GF a incniatnisatbiicieninminl 10,000 00 
© RED 6 nwcnice cis trtertaciniiialionin 1,000 00 
© PR 6 bce enrninninnnt ainciinintaignaion 516 67 
“ Steamer Cambria - See SONS 
“ Gaston & Simpson Gold & Silver “Mining Com- 
IE ciscisluniitinglenteseuninecnineen simian -- 1,000 00 
« Phila. & South Mail R. _ a, enn leer iceeta peer BO 800 00 
Oe Ce Sinko nitipnndicione seiaaeamaaiiitithis 9 78 
© Pi en sgn tte tite sisnrienctnnltnani 202 32 
© OS FN icin nigias Sinn cmineaaiainmat ay 52 50 
“ Strauss & Williams__..-----------..-..-. .._- 400 61 
© FE PP ittdntescndnawnn See eee 1,534 42 
© Dg Be FD oct Qusciveminnimianiiniaain 193 25 
© Rs A. Bi cna wii unk vtienaamemaaal 2,729 16 
© A. Thi SER © BOND nec iwitiiemttincnme 5,356 88 
© Di Bee Se cc cciciiinitinniinbenielad 225 79 
© FFs, DUNES Sintec ewe rnnin dineseucniinn gue 40,000 00 
FE Fie inte ao cated sweden 10,000 00 
“ Wiley & Bro . wonnciciaiinitat ---- 4,000 00 
“ Alleghany farm -..--~.----- sw spent Salis nese 1,000 00 
“ Preston Coal Imp. C’y..-------.------------- 6,000 00 
“ Gust. Schraisshulin —..-...---.-------- ‘ 458 53 . 
© OW NE incctncnientmni anne uae 325 92 
” FP. Be oo ce omvaiiateingilinel 109 80 
© FF EE tet ccna: scmmnmpealann 245 50 
OS Te insincere etnias Sea 105 51 
© DOE BIND oon sti nei tite inninaen 63 87 


$117,662 57 


66 Q. Were the books written u ‘as of the date that Theo- 
dore J. Vetterlein withdrew from the firm? 


A. They were, and the profit and loss account is also on page 33 
of the ledger No. 7. 

67 Q. Turn to the account of Theodore J. Vetterlein as it stood 
on the 6th July, 1869. 

A. It is on page 275 of ledger No. 7, and shows a balance to his 
credit of $2,603.23, which is carried over to 448 of the same 
ledger and as of January 1, 1870; the account g balanced, there 
was to his credit the sum ‘of $2,643.80. He a vale credited No- 
vember 30, 1870, with interest, $107.44, and debited, under date of 
March 31, 1870, to profit and loss account, $713.08, and the account 
remains open in that ledger No. 7. 


Account marked Complainant’s Exhibit 19 as follows: 


“ORs G4 
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Dr. 


CoMPLAINANT’S ExuHisit 19. 


1869. 
Jan’y 2 ee ----| 37 $15 00 
- 22) “ W. B. Warne------~----- -.-- . --| 38 18 25 
- a Ee ---| 38 25 00 
» 28 | * ditto —...... a --| 36 26 00 
Feb’y 1-27 | “ ditto ..-..----...-- 47 51 00 
se eS paced ncccn scmin eeenennike aaa 41 20 05 
M’ch 1-31] “ ditto : ee 11 30 
April Se ee 11 20 
” BT | ** qmplh ebook pS A. Tian nce cme cree eons 7 100 00 
“19-20 | “ ditto as 100 00 
oe dk i 7 124 91 
s ee ee 3 00 
" 8 ERED ce eccc cece comes etn amines onerd neal 61 5 20 
«1-80 | “ cash enon icon - 71 37 00 
June 7 | “ ditto Dante ..---.~--- ----| 92 30 00 
- 17 | * segars -..~-. om a 10 40 
a 30 | “ ditto wis a 5 20 
a 1-30 | “ cash- So a 45 95 
July i eee a 15 00 
July 6; “ Th. V. & Sons, Feb. 16 ae 50 00 
-  ) 6 ditto, March 15-.2— ._-.-- ' 103 100 00 
«6 6é ee &é &é EERE ee Ee 50 00 
ee tak ee en n 97 7 50 
ee OE FG icnesiemnacnctwennesencs beeen ----} 105 110 50 
oe 6 | * profit & loss ac., loss......-.-. 120 15,916 31 
es | 8 PRRRMSS...W. conn cca ‘eniiiniied 2,603 23 
$19,492 00 

1869. 
Dec’r Re ee .----| $2,643 80 
$2,643 80 

1870. 
M’ch 31 | To profit and loss ac sis anon sella aliatihintes diosa 164 713 98 

| 
91 68 Q. Was there any other account with Theodore J. Vetter- 


lein in either ledger No. 7 or No. 1? 
A. Yes; on page 4 of _ ant No. 1, beginning with an entry dated 
July 31, 1869, and ending with an entry January 31, 1871, and the 
account is yet open. 


Complainant’s counsel offers the account on page 4 of ledger No. 
1 in evidence and reads from it: 
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Tu. J. Vetterlein. . 


1, 


Cr. 

1869. 
Jan’y 1 By balance ins — ------------|-----| $18,674 58 
els ————— =a] Se 
et eee ee ea 110 50 
- 6 | “ interest on ac. up to date -. ___. 117 574 56 
$19,492 00 
July 6 By balance from ee FC $2,608 28 
Dec’r 31 | By interest on account .__. 148 . 40 57 
$2,643 80 

1870. 
Jan’y 1 By balance ........... ....... -.~. ~~ ~~ 2s oe -| -- =o - $2,643 80 
Nov. 30] By interest on account--__~.---— -.-.---.-----— ----| 170 107 44 
2,037.26 $2,751 24 
713 98 
Cr. given him for this, balance on ledger No. 1-.----. - inti ; $2,087 26 

1870. 
Jan’y 1. To balance._........ 2.2 enn nn ns enee $746 86 
Seis 3, * ©... cunuientniaricnininanan ee 

And also from the credit side of the account: 

Dec. 21, 1870. By balance (208)---------..-.--.-------- $2,037 26 
“ Theo. H. V. & Sons (209)..-.-.---... 1,479 50 


The first of these items being a transfer from ledger No. 7. 


Account marked “Complainant’s Exhibit 21” as follows: 
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Dr. 


CoMPLAINANT’S ExHisBiT 21. Vetterlein & Co. 


1869. 
| July 31 
i ‘6 66 
j Aug. 1-31 
Sept’b’r 2 
6c 30 
Oct’b’r 7 
Nov’b’r 12 
ee 30 
Dec’b’r 14 
é¢ 93 
é¢ 1-31 
rT; 31 
1870. 
Jan’y 1 
Jan’y 17 
ee 18 
| z 31 
| June 1 
July 30 
Nov. 14 
se 30 
rT rT 
te ce 
| éé iT § 
| 
: 1870 
Dec. 1 
Dec. 21 
ce 
ée 
ée 
cé 
| 1870. 
Dec 31 
1871. 


To segars 


66 


ditto, book binding ints snes’ excaeaiakabieiiiaaib takai 
SRRRn, GRE Cece come ence cnwsie sinew tinned 
I ctiietienin enichisaetiiienigniinn ncn wena tanita sivas 
ditto 
ditto 
ditto 
interest on ac. up to date---. -..- .-.. --...--- 


ewmweo @e@@@e 


balance 
cash paid Weik 
ditto ‘ 
BNO nn cpiire sons nme ence wine eminem 
ditto, subscription -.--.. ..--. -----. ---. ---- 
L. Francke .---__ --_- .--.. 
ee 


ditto___. shinee seein dip cit tii ial, sila aaa 


a chisisissies ss deteannitiiinain senttidescaaaiee ieee ae 


Bcc eminaniwe simawuinmuniinihnint: auillidibins 
interest on ac. ‘‘ 
ditto 


66 ac. ewe eee e@@eoee @ 2 26 @eee © 2 @ eee e222 


balance ...... ......... 
cash 

Ch’s & W. Smith’s note, due March 23 -____. 
R. O. Moorhouse & Co., due April 23-..._. -. 
H. Mey ers & Co.’s note, due March 24... __. 
Fr. Spiecker’s note, due Feb’y 22d-_-__.--_-- 


cash ._-. 


5 $7 50 
8 95 50 
13 | 12000 
15 5 20 
221 122 00 
29 10 80 
36 50 00 
86 | 285 00 
48/1 100 00 
48 25 00 
49 20 25 
53 10 61 
$851 86 
__-.-| $746 86 
65 10 00 
65 60 75 
65] 271 29 
121 9 00 
129 25 00 
182 18 15 
183 9 00 
189 10 00 
186 57 25 
186 3 21 
$1,220 51 
_..-.| $1,218 01 
202 15 00 
204} 450 00 
204 | 450 00 
204} 883 80 
204 | 500 00 
$3,516 81 

hi, Sassen 
206 | $20 50 
37 00 


ees | 
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ledger I, page 4. Th. J. Vetterlein. 


Cr. 
1869. 
Oct’b’r 30 | By cash sith 28 $5 00 
Dece’b’r 28; ‘* dittoof W. B. Manr. 46 100 00 
6 31 OO OD i viintea ees Ketan saleliis Bitdciiois 746 86 
$851 86 
March 19 | Cash div. on. 4 shares A. & P. T. stock- ....-..--- $2 50 
Dec’r 31 | Oe I css tines ks ens een ----| ‘| 1,218 Ol 
$1,220 51 
1870. 
Dec’r 21 | By balance ------| 208 | $2,087 26 . 
as 1) “ Th. H. V. & Sons .. .. .--. ----------. --------| 209 | 1,479 56 


$3,516 81 
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93 He also offers from page 200 of journal No. 1, Dec. 1, 1870: 
Theo. H. Vetterlein, Dr., to Theo. J. Vetterlein. 

Por enpennet Wit... nn cen see rewnninwns $1,479 55 


69 Q. Was the assignment of J. Kinzey Taylor to Theodore H. 
Vetterlein of these policies taken in his name for the benefit of the 
then existing firm of Vetterlein & Co.? 

A. I think it was. 

70 Q. Then they belonged to that firm of Vetterlein & Co. as a 
collateral ? 


A. Partly; yes; because the claim due by Taylor to Vetterlein. 


& Co. was secured by other securities. 

71 Q. Is that what you mean by “ partly?” 

A. Mr. Taylor was at that time only 32 years of age and in good 
health, and the security as to these policies was not considered of 
any value by any one. The real security was the judgment note 
and mortgage, as to which I have testified. 

72 Q. Do you mean, then, anything more by “ party ” than that 
Vetterlein & Co. had other and better security of Taylor’s? 

A. No. 

73 Q. Did Theodore H. Vetterlein give you any reason for desir- 
ing more life insurance on his own life? — 

A. Yes; two of my sisters had been married about that time, and 
the greater portion of his property consisted of real estate, and he was 
very well aware that certain money would be required at his death, 
which could only be had either by sacrificing real estate or by col- 
lecting funds insured on his life. 

. te For what purposes would these moneys be required at his 
eath ? 

A. The most of the real estate owned by him was subject either to 
. ground rent or mortgage, and money would be required to pay the 
interest and taxes on these various properties. There were, be- 
sides, ten children, some married and some not, the younger ones 
looking to him or to those which succeeded him for the necessary 
means to enable them to have their education completed. 

75 Q. Would not the real estate of which you have spoken meet 
the expenses of it ? | 

A. Yes; it would, probably, after three or four months; but this 
money to be derived from the insurance policies was to have been 
used in the event if the income should not be immediately forth- 
coming, and to keep the properties in a remunerative condition. 

76 Q. How would the assignment of the Taylor & Mann policies 
which you suggested as a substitute for the policies on his own life 

meet these payments? 
94 A. I never thought that Theodore H. Vetterlein would die 
within any time where it would have been necessary to make 
use of these policies mentioned in the question ; but if it should be 
I knew very well that I could use these policies as a security on 
oe raise any absolutely necessary funds which may have been 
required. 
77 Q. So far as meeting these payments of which you have spoken 
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is concerned, what difference would it make whether these policies 
remained the property of the firm standing in the name of Theo. H. 
Vetterlein or were transferred to you in trust? 

A. Only this: That if these policies had not been transferred to me 
in trust Theodore H. Vetterlein would have insured his life for the 
same purposes and in the same amount. By the transfer of these 

licies a great saving was made, it being a family matter, the firms 

ing perfectly solvent at the time, Mr. Taylor being under thirty- 
two years of age and in good health, and Mr. Mann being also in 
good health and between forty-five and fifty years of age, and it be- 
ing possible to reduce these policies to a figure which would not re- 
quire any premiums to be paid. I was of the opinion that these 
olicies should be assigned to me in trust for the same purposes as 
heodore H. Vetterlein would have insured his life for. 

78 Q. (Question repeated.) 

A. Under the will of Theodore H. Vetterlein I am the trustee and 
executor. This will was made and the appraised value of the es- 
tate made by me and other persons competent was over $800,000. 
I had been for very many years the private secretary of Theodore 
H. Vetterlein, and with the consent and approval of all the mem- 
bers of the family I should have acted as his executor after his 
death, and that is why these policies were transferred to me in trust. 

79 Q. Can you give any further answer to the question ? 

A. I think I have fully answered the question. 

80 Q. Will you explain what difference it would make in the 
event of the death of Theodore H. Vetterlein whether you held 
these policies as sole surviving partner of the firm or as trustee for 
the wife and children? 

A. In the one case there would be money immediately available 
for the purposes of the proper support of Mr. Vetterlein’s wife and 
of the children who would require it. In the other case it might - 
take months before that amount of money would be available, and, 
as I understood it, the only theory upon which life insurance is 
based is to provide by the insured to cover the purposes for which 
these policies were assigned to me in trust. | 

81 Q. In fact were the Mann policies transferred to you and The- 
odore J. Vetterlein on the same trust ? 


A. Yes. 
95 82 Q. Were any other policies transferred to you in (?) the 
same trust? ' 


A. Yes; two policies on the life of Theodore H. Vetterlein were 
in the possession of Demas Barnes, the complainant, as special re- 
ceiver, pursuant to an agreement between counsel. I also hold 
other policies in trust for the same purposes, which have nothing to 
do with this estate in any way. 

83 Q. Were all these policies of which I have spoken transferred 
to you at the same time? 

A. They were delivered to me at the same time, I think, but 
whether the transfers were made and recorded at the same time I 
can’t state. The purpose of making all these transfers were the 
same—the benefit of my mother and her children. 
10—104 
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84 Q. Will you explain how she could be benefitted by you hold- 
ing the policies on the life of Theo. H. Vetterlein, as trustee, instead 
of holding them as his executor? 

A. In the one case I would not be obliged to give any bonds, and 
would have absolute disposal of the monies coming from these polli- 
cies. In the other case the proceeds of these policies would follow 
the course of the law as to the distribution of them. 

85 Q. Who prepared the assignments, and where were they exe- 
cuted ? 

A. I prepared the assignments, and I think they were executed in 
Philadelphia and recorded by. me. 

86 Q. What do you mean by recorded ? 

A. Filing the assignments with the respective companies. 

87 Q. Were the policies at that time in Philadelphia ? 

A. Yes. 

88 Q. Up to the time of their assignment had they been in New 
York? 

A. No. 

89 Q. How soon after the assignment did you bring them to New 
York ? 

A. Never until after this action was commenced. 

90 Q. Who prepared proofs of the death of J. Kinzey Taylor 
upon these policies? 

A. A life insurance broker in Philadelphia. 

91 Q. When you speak of the Taylor policies being reduced in 
amount were the original policies surrendered and new paid-up 
policies taken for the reduced amount? 

A. I do not remember. No premiums were paid upon the reduced 
policies; they were paid-up policies. 

92 Q. Where was Theodore J. Vetterlein at the time of the assign- 
ment of these policies to you and him? 

A. In the West; in Ohio or Kentucky. 

93 Q. What, if anything, has he had to do with those assign- 
ments? 

A. Nothing. 


96 94 Q. When was there a balance-sheet from the books of 
Vetterlein & Co. last prepared prior to the bankruptcy pro- 
ceedings ? 


A. I think November 20, 1870; there is a balance-sheet book in 
existence which would show exactly ; about the same time there was 
a balance-sheet of Theo. H. Vetterlein & Sons; these balance-sheets 
refer only to the firms which have been adjudicated bankrupts. 


DeMAS BarRNEs, the complainant, called on his own behalf at the 
final hearing of this cause in the district court, and being duly sworn, 
testified, among other things, as follows: 


“The amount of assets in gross received from the individual and 
joint estates of the bankrupts was about $110,000; on this there were 
mortgages of about $10,000 proven; I have got all I can realize 
except the claim in this suit.” 

“The debts, exclusive of liens as proven, are about $260,000, 

besides the claim of the United States of $100,000.” 
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“T attended two meetings of the creditors in the spring of 1870, 
when an extension was given to the bankrupt. I did not make any 
investigation of their affairs except by inquiry. These meetin 
were held in Water street, New York city. The creditors of bot 
firms attended ; I think it was in May, because I left the city in June 
following.” 


97 Deposition of Theodore H. Vetterlein. Filed March 11th, 1882. 
Pages 18 to 25, 33 to 36, and 40 (to be read at folio 333). 


Q. In your direct examination you have spoken of a fire? 

A. Yes, sir. 

Q. Can you fix the date of that fire? 

A. No, sir; I could not exactly, unless I see the insurance policies 
that were cancelled. 

Q. Was it not before the month of July, 1870? 

A. Yes, sir. 

Q. How long before, to the best of your recollection ? 

A. I won’t be positive whether it was before or after July, 1870. 

Q. Is there anything in the books that will enable you to state? 

A. Yes; I think there is. 

Q. Was the property insured ? | 

A. Certainly; that is the reason why the cash-book ought to 
show it. 

Q. In what amount? 

A.. The property was insured in two parts; the one which was the 
least insured burned all down, and that which was insured the most 
was only slightly damaged. The cash-book will show you where 
the insurance was collected. 

Q. What was the amount of the insurance, to the best of your 
recollection ? 

A. About $40,000 or thereabouts; could not be positive. 

. Q. Had this fire anything to do with the bankruptcy of either 
rm? 

A. No, sir. 

Q. What was the whole amount of the assets on the paper shown 
you out of which you said you could have collected 50 cents on the 

ollar? 

A. I believe this sum is correct, $80,258.13. 

Q. Does this amount of $80,258.13 include the claim against E. 
A. Souder & Co. of $37,206.88 ? 

A. Yes, sir. 

Q. When did that firm go into bankruptcy ? 

A. In March or April, 1870; one of the two. 

Q. Do you know what dividends the assignee in bankruptcy of 
that firm has paid? 

A. I do not know. 

Q. In saying that you could collect 50 cents on a dollar of this 
$80,258.13, what amount did you estimate that you could collect 
from E. A. Souder & Co. ? 

A. Well, I calculated to have collected 50 per cent., because they 

promised they would pay me that. 4 
98 Q. Wasthat promise afterthey werein bankruptcyorbefore? 
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A. Before and after. 
Q. Did this $80,258.13 include a claim against Wm. B. Mann for 
$9,124.89 ? 

A. Yes, sir. 

Q. What did you estimate you could collect from that claim ? 

A. Fifty cents, because I had an insurance policy. 

Q. Did you treat that policy as a valid policy assigned to you in 
your estimate? 

A. Yes, sir. 

Q. Did this $80,258.13 include a claim against J. K. Taylor for 
$11,560 ? : 

A. Yes, sir. 

Q. And also one against L. B. Grim for $6,718.79 ? 

A. Yes, sir. 

Q. In your estimate did you consider that you could collect 50 
per cent. of those claims ? 

A. Yes, sir. 

Q. Will you explain why you assigned the policy on your own 
life, which you had held for six years, at that particular time to 
your two sons? 

A. For the same reason as I stated before. I had it at first for 
outside family purposes, for brothers and sisters of mine in Ger- 
many; but, since they did not want it, I had it transferred over. — 
That is the reason it was blank, in my own name. 

Q. The policy on your own life you had intended for relatives in 
Germany ? 

A. That is how it was. 

Q. But you never had assigned it to those relatives ? 

A. No, sir. 

Q. How old was Mr. Mann et the time of these assignments ? 

A. Might have been 50 years old. 

Q. Had the age of Mr. Mann or of Mr. Taylor anything to do 
with these transfers ? 

A. No, sir. 

Q. Where were all these policies at the time of these assignments? 

A. They were in possession of my son, Bernard T., for some time. 

Q. In Philadelphia ? 

A. No; in New York. 

Q, He states that they were in Philadelphia. Is that correct or 
not ! | 
A. They were at first in Philadelphia, but afterwards I gave them 
to him, and now they are again in Phiiadelphia. 

Q. When did they come to New York first ? 

A. Some time in 1868 or 1869. 
99 Q. How long did they remain in New York then? 
A. Until thev were transferred, I believe. 

Q. At the time of the transfer in Philadelphia all these policies 

were in New York? 

A. I believe they were. 

Q. Have you any recollection on the subject ? 

A. No, sir. 

Q. Had Bernard T. Vetterlein any safe in Philadelphia of his own? 
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A. No; kept all in one safe there. 

Q. Had Bernard T. any private papers in Philadelphia? 

A. He may have had private papers, which, of course, he kept to 
himself in envelopes, which I did not disturb. 

Q. Do you know of any such? 

A. No; there was various papers which had been laying there in 
the fire-box, in his writing, which I did not interfere with. 

Q. Did he have any tin box there that you know of? 

A. No, sir; that I don’t know. 

Q. When did the Government first make a claim against you or 
either firm ? 

A. Somewhere in 1869—some time in the summer of 1869. I 
cannot recollect positively the date. 

2. When were the importations on which the claim was made? 

A. 1868 and 1869. 

Q. Did they commence an action against you in New York? 

A. I understood so. 

Q. Did they also commence an action against you in Brooklyn? 

A. I don’t know whether they did in Brooklyn. 

Q. What was the amount of the claim the Government made? 

A. It never was stated at first, but they made a claim on account 
of irregularities. 

Q. What was the amount of it? 

A. That I could not tell. 

Q. Was it not over $200,000? 

A. I don’t know. 

Q. Had this claim of the Government anything to do with your 
— meeting of the creditors of which you have spoken? 

O, sir. 
Q. Nothin at all? 
A. No, sir. 
100 ny You never paid the Government anything on that 
claim ? 

A. No, sir. 

Q. Vetterlein & Co. had an account with Theodore J. Vetterlein ? 

A. Yes, sir. 

Q. (Page 448 of ledger No. 7 shown wittiess) Is that his ac- 
count ? 

A. It was his account. 


Complainant’s counsel offers in evidence account of Theodore J. 
Vetterlein, on - ge 448 of ledger No. 7, which, although not closed, 
shows in pencil a balance of $2,037.26. 


Q. Was this balance to Theodore J. Vetterlein’s credit of $2,037.26 
carried forward to the new ledger? 

A. I presume it was. 

Q. Is there any other account than the one I have introduced in 
evidence between Theodore J. Vetterlein and Vetterlein & Co.? 

A. Yes, sir. 

Q. Point it out, please. 


ing $57.50 to the debit of Theo. J. Vetterlein. 
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Witness points out the open account on folio 4, ledger No. 1, show- ; 4 
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ried to this account in ledger No. 4? 
A. Well, the books show it is. 
Q. Under what date ? 
A. The book shows it December 21, 1870, folio 208 of the journal. 
Q. (Showing page 208 of journal.) Is that the journal entry? 
A. Yes, sir. 


Complainant’s counsel offers in evidence journal entry under date 
of December 21, 1870: 


“Dr. to sundries. From old ledger No. 7. 
“Theodore J. Vettertein . 2... cccnennnndcoccsenvees $2,037.26 ” 


Q. In whose handwriting is that entry ? 
A. That is Theodore J.’s handwriting. 
Q. On the ledger account, see p. 4, under date of December 
101 ist, 1870, Theodore J. Vettertein is credited by Theodore H. 
Vettertein & Sons, $1,479.55. 
A. Yes, sir; according to the books it is so. 
Q. Will you point out the journal entry of that transaction ? 


(Witness indicates journal entry on p. 209 of Jedger No. 1.) 
Complainant’s counsel offers the entry in evidence. 


Q. Did that transfer to Theodore H. Vettertein & Sons, under 
date of December Ist, 1870, balance the account of Theodore J. Vet- 
tertein with Vettertein & Co.? 

A. As the ledger shows there, it did. 

Q. I see, under date of December 21, 1870, Theodore J. Vetterlein 
is charged with various notes, for $450, $450, $873, and $500, re- 
spectively. When did he receive those notes? _ ; 

A. That I could not tell you exactly, unless it must have been on 
the 21st of December. 


Q. 1870? 

A. 1870. 

Q. When were the books Vetterlein & Co. balanced in 1869? 

A. I think on the 6th of July. 

Q. What amount, if any, was there written off to profit and loss? 
A. That I could not tell you. 

Q. (Showing witness entry on page 106). What is the amount? 
A. According as the books show there, $106,108.73. 

Q. Showing witness journal entry on page 120 of journal No. 10). 


Is this the journal entry ? 
A. Yes, sir. 


Complainant’s counsel offers eutry in evidence. 


Q. How long have you been in this country ? 
A. Since 1835. 


(Recross, p. 40:) 


Q. What did you have to do with condensing the Taylor policies? 
A. I took the old policies to the insurance companies and had 
them condensed. 


Q. Was the balance of $2,037.26 to his credit in ledger No. 7 car- 
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Q. Did you do that personally ? 

A. No, sir; I had an agent. 

Q. What agent? 

A. A man by the name of Hilt, in Philadelphia. 

Q. Did you take the policies to Hilt? 

A. He came to me and got them, and then he went to the insur- 
4 ance Co.’s and told me what they would do, and I accepted that and 
| he returned them to me afterwards. 


n 102 CoMPLAINANT’S ExuHisit 13. December 21, 1870. 

is Sundries Dr. to sundries. From old ledger No. 7. 

43 1, Bpetnet © BOO wa cn vicmewcnciinn: Sensdcmied $85 50 

’ SOG ha: EA vihcik ction ecicd ‘statin 29 30 

r O68 . Th TE Fs incendie enc: eentioninds 52,133 57 

i S04 lett Biinicciccticcen ctinnemswene: csmeicenis 681 40 

: 4 Thee. J, Vottetieitic ncn ciecinccccccw. sccnccsnne 2,037 26 
SEB. DK: GOIN cnicciecitictidipesiwnnccon asnbsemenos 9,286 61 

395 Great Central Basin Oil Co..------. .--------- 515 05 


79 Bills rec’ble: 

4 A. F. Meurers, due Dec. 3, 1872... $2,120 28 
: Wiley & Bro., due Feb., 1871-_---- 824 01 
i Wiley & Bro., due Aug. 12, 1871- 852 76 

Wiley & Bro., due Feb. 1, 1872--- 881 50 


- Linck’s note ......-.-..---.--.- 100 00 
"?Si) 8 Profit & loss ac..............-...«- 3,570 73 
FO CO I casi sich meses niiniciecibns 1,749 64 

60 Real estate ac.: 
Grim’s mortgage -.---..-.-...--. 1,500 00 
Lee ene 2,000 00 
Gr. West Philad’a -......------. 2,855 48 
SD Fai: CI iis oiiicitriniincnitaiaiae 4941 62 
395 Wm. Crumpton & Son ------------ 10 50 
: 82 Sam’ Harrison._.-.....---------- 4,738 48 
Se rachis saith atin einai 1,343 34 
396 John Myers... ......-----.....-- 25 00 
) 397 Chs. A. Meurer__.-----~-----~---- 1,168 79 
; O07 «aswel OR Giiccn nn eee ne ncn 4,975 00 
$ 399 Steamer Cambria_--......-------- 2,312 50 
See Wea Be iki cat iciincea 99 45 
398 Strauss & Williams-—-.......--..-.- 15 00 


$64,668 49 $64,668 49 
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CoMPLAINANT’S ExuisitT 14. (Led 


Dr. 
1869. | 
July 7 | Tostock ac., mdse. on hand this day--.-..---------- 120 | $30,526 22 
o ‘¢ fixtures... .L-. ~ o stilt mnnlen omnia 600 00 
- 80 BEG nate wecminn enamine nha wine mine 124 5,000 00 
Dec’r 31] “ stock ac., mdse. on hand this day_....~. ..-..---| 150 990 07 
- ‘“¢ 50shares Union B’k’g C’y stock, 4 installments .__.| 153 2,000 00 
- ‘¢ Th. H. Peters ac., balance ---.| 153 3,960 80 
” “ T. B. Miller & Co. .» Tool M’f’g Co., 212shares ._..| 153 5,211 00 
- “ T. W. Crowell’s ac. ..-- a 577 30 
- “« p’p’ty 2nd & Callowhill .--~-. ---- ---.---------- 158 | 14,220 17 
1. ‘‘ 1 interest in p’p’ty of Ziner__.....~.--. .--.------| 153 209 57 
" ‘“¢ p’p’ty in West Phila: -...-.........- 153 4,221 72 
- 86 TRORSET OB... cave conn cocs come once .---| 153 | 10,764 35 
" ‘“¢ L. Rheinstein’s ac. .... m eee 16 55 
™ ‘¢ A. Schauffeer’s ac. .._-....-.----. ..-. -....-----.| 153 37 50 
7 ‘¢ Ch’s Beck’s ac..-._---- Te ET RE 400 00 
ve “ Phil. & South. Mail Steamship Ri sidinneduensciion 153 700 00° 
8 ‘© Lloyd Logan’s ac. .- ..-.-. -.-- ---. ------ ------| 158 494 75 
7 oo eS ee eee 679 00 
2 ‘¢ Preston Coal & Imp. — i tatnbain niin noni 153 9,000 00 
‘i “ W. B. Warne’s ac. utili ‘ 153 25 00 
- EE a a 115 10 
48 ‘¢ John Sensendersser ........-. ..---. -----.---- .-| 153 323 11 
64 a ST 12,270 50 
™ ‘“ H. G. Vetterlein sciines aunitihtaiiiuiaiiiai ae 902 37 
i aa ETE 27,838 63 
$131,088 71| . 4 
m 
Exuisit 14—Continued. (Ledger 
Dr. : 
3 
1870. 
Jan’y 1 | To bills rec’ble, Noassy’s N., due June 4, ’70___- -.-- 160 $200 00 3 
* “ J. D. Lower’s N., due Nov. 29, ’70...--.._-.--_.| 160 128 94 3 
- ‘ Chr. Mann’s ac. .--. ---- ‘ ae 55 82 2 
ss “ T. J. Dumis’ ac. .... .--2 ---.- 160 159 00 2 
" ‘© Geo. Cathrall’s ac. " - __..| 160 321 08 : 
! 66 “ A. H. Theobald’s ac. 2. . ..-. - ....| 160 3,260 37 : 
! 66 8 Fh Fe Di iccciicn cathe meine: mend 160 626 41 
" ‘“ W.C. Edwards’ ac. ......— eee SO 93 73 4 
March 11 | “ bills receivable, L B. Grim’s N,, ‘due June 15.__.| 164 1,000 00 : 
31 | ‘ profit & loss ac., do. Dec’r 31, 69. hit entitle ino ceian ae 2,379 94 & 
= « | « ditto B. T. V.’s SII sinning lites oii scein 713 98 
May 1 | * Lloyd Logan’s ac. & cr., 2,569......----. ---.---- 166 1,154 97 : 
Nov. 30/1 ‘ Sam’! Harrison & S. ae 171 284 38 q 
I TI «sess cian saint sin tia i can ibaa 3,137 68 <7 
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ger 7, p. 272.) The. H. Vetterlein. 


Cr. 
1869. 
July 6) By balance__...-..-..-. je sidelined nakateblel bliin eae ----| $150,345 05 
Dec’r 81) ‘* interest on ac. --. .-..--. 2-2 eee. 1... -.--| 148 3,066 52 
ae “ Th. H. & H. V. & Co. ae... -2.. .-- 154 4,334 04 
6 ‘Th. B. V. & SOn's 06. 02. cncdwce tion -navncnmens- 20" 14,759 34 
” 00s CO DDN « ds nnnie cans nick cane tues ee 154 2 10 
oa ‘© W. Salamon’s ac. + wink sencleapels taba: onli ae 3,014 68 


$175,521 73 
131,083 71 


$44,438 02 


$175,521 73 


7, p. 273. Th. H. Vetterlein. 


CR. 
1870. 
Jan’y By amount cr. over fr.......-..---. ...-- -------=---.]----- $44,438 02 
“ oc _s ayable, 3 notes given to Wilbraham- -_---_- 161 6,650 00 
as as COU OI sis nt sees cere wind tintin nad 27 19 
" 4 Chr. Weyman’ I einai sasha caches ads Sociale ae 1,700 00 
“ ‘© W. Scheurer’s ac... --.-..---.-..--..----.| 161 2,226 00 
“ 66 TOONS OO okies ceinc cow cinta tnbiGmeneel. ae 763 43 
6 “ Tul. Vetterlein’s ac. ._-. 7 ----| 161 107 43 
“ ‘“ A.H. Motzest’s ac... .-. - siitni: aiihibidiiaei Sentence: ae 5,812 50 
March 11 | ‘* bills receivable, Lb. B. Grim’s N., , due June "15_..| 164 1,000 00 
Nov. 30] ‘ interest on ac. ........... -.-. 170 2,924 80 
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CoMPLAINANT’s ExHisit 15. 


Septemb’r 25 
66 30 
October 2 
8 


66 


November 6 
66 30 


if § ec 
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December 2 
6 

2 

28 
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1-31 

31 


To 
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I cnn ines: iti a Seance iia 
IIE a cnienssin sesnscirpi cen intone aiiiidatnniiigs ‘aia micas lain 
Rg Serene ‘ 
cash tax on property in Beverly ..---- .--. ---- 
cash 
DOD cic tainstiid eth cocits io cites sian Gales again eile 
iia iti cic insea alain 
ditto to W. T. Kirk._-- ‘ 
I aii ins eksitinnten «satires ete Ciliates teil 
ditto to Norcross 
ditto to Haflich 
Se ae a een eee ee wee we 
a a al a 
ditto to Thompson 
eon me eee 
RR a 


I sci: sitesi: tnlncasiasee aheditalbaalbe Wien eh ieniianditiaaai nla hwo 
IE iceriies: cin <n sieit tatiana 
eens wna seinen dan ah — 
cash tax on ground in Beverly, N. J.---- .--.. 
ditto tax on p’p’ty. No. 331 N. 2nd St. -.-..--.- 
ditto tax on p’p’ty. on Lexington Ave 

ditto tax on p’p’ty. on No, 254 W. 19th 

ditto loan of Keller..-.- ~.-.-0. ..---. ------ 
SU ns cil wan twice aichlinlibit se ens’ thnibdinlipes sagittal ene 


a a 


$1,351 21 
5 20 


39,514 16 


$49,538 65 
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terlein & Co. Ledger I, page 2.) 
: 
i 1869. : 
: July 7 | By mdse. on hand this date ‘ --------| 2] $30,526 22 
y " ‘| ¢ store fixtures ‘ 2 600 00 
ee ss 7} 6 cash ...... ER ETT a | 5,000 00 
Septemb’r 20 | ‘ ditto } rent for store 881 N. 2d St... .... --..| 20 450 00 
| December 1 ‘¢ ditto on acc’t of house in Titsford 45 100 00 
‘¢ ditto rent for ground in Beverly, N. J....--..| 45 20 00 
: ot 17 ‘© ditto house in Frankford ana jee ae 830 90 
‘ad oe 18 | ‘ ditto } rent for store 331 N. 2d St. ...._- Sia 46 450 00 
=, us 31 ‘¢ ditto sid kad een set Se 81 
<y 66 “| *¢ interest on account up to date ._...... .-.....| 50 959 65 
"2 $6 ‘6 | ¢ mdse. on hand this day -____. -.-. -_- 44 990 07 
ae “ ‘¢ | ‘+ 60 shares Union Bank’g C’y stock, 4 install- 
if IE iris iki wees SEAS OEIC SS AT 2,000 00 
. se so} 66¢ Th. H. Peters Life Ins. ....... ..-... -.-. ..-- 44 2,400 00 
iB a «| « 212 shares Mrs. J. B. M. & C. Tobacco Man’- 
ftg C’y wasted 44 5,211 00 
a 4 : $49,538 65 
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COMPLAINANT'S Exuisit 17. 


Dr. 


To cash 
‘Ss sundries 
‘ cush 
‘¢ sundries silat, aia iittala Locals 
I ios since shalt iliinlaaninciiaais “aelaedebaaaliis inden lias 
‘¢ sundries 
OI ii si nis ils caintegppncalnihdiiianal iain eaimaiaaiian ts 
‘¢ sundries 
OP III cca sicniclte debits iseehins fasecitaani iees tied 
‘© ditto on Charles Reyman’s interest acc’t 
‘¢ interest on Albrecht’s .......-- ---.. 2. wie. 
‘ sundries .___-. -..-- is teed santapi tale 
‘ loss on 200 shares N. K. & Md. f’l'd coal 

stock 


‘6 cash — iiluiabdnds: basinal thei suisen hea 


To balance -..--. ~----- na staecs ait alit tea 
‘¢ sundries 

6¢ @pem tmterest.... .... caneco onsen 
‘¢ sundries 


I a 


IID sini lsiniins casein tii “eels sual aN aa 


$9,710 30 
15,066 90 


$21 12 
62 67 
23 82 

197 85 
36 67 
58 41 

915 
35 02 
32 00 
28 82 
57 87 
12,847 58 


725 00 
1,947 95 


$16,088 43 
$5,248 95 
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and loss account, ledger No. 7. 


On. 
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1869. 
July 31 
66 be 
Aug. ss 
éé éé 
Sept. 1-30 
66 66 
Oct. 31 
66 é6é 
Nov. 3 
éé 4 95 
Nov’r 25 
66 30 
Dec’r 1-81 
é¢ 66 
1870. 
Feb’ 29 
Marc $1 
May 1 
June $1 
Aug. 12 
Nov’r 30 


By cash 


‘© sundries ..... 


‘¢ cash 
‘¢ sundries 
‘¢ cash 


-=2 @e @@+2e eee @ 


e@ @@e@we anewoeroe = @@eea@2ze eo@@ ee aoc =o 


‘6 cash -.--._. 


‘¢ interest on $950.44, 4 years 


‘6 ditto on Dannenhower’s 
‘¢ ditto on Weisser’s acc’t ....— 


‘¢ sundries 


‘© balance .... .. .... 


By sundries 
66 


III icaiisais ve snort: icin cs: ccpinemiin aie cass acaba age nse iat 


144 days ..-... ..-- 


DAOE a0. cwintis eainw us ctitciina wie oe: samntiintiinaiital ibis 


‘© Lloyd Logan acc’t and interest ......- .... ---- 


‘© Sam. Harrison acc’t 
‘© H. Weleg & Bro., int. 


66 


sundries ce @e ®2&@ @e@e@se e@ ee 22 E22 22 @ee @eoe @@@eesee «+ + @We 


$5,642 36 


Cash, 11,496 17 


" $0 83 
5 75 
217 

16 26 

4 98 

99 23 

1 00 

46 37 

1 26 
251 06 
77 67 

4 74 
10,323 22 
5,248 96 


272 


276 
271 


272 
16 


272 
465 
107 


273 


433 
37 


133 
273 


33 
273 


448 
271 


273 | 
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page 120.) July, 1869. 


6 Mdse. ac., Dr. 
To profit & loss ac., balance of the annie ac... 


6 Profit & loss ac., Dr. 
To expenses ac., balance of the latter ac___- 


6 Sundry Drs. 


To profit & loss ac.— 

Th. H. Vetterlein, 50% of $106,108.73..-_-- 
Th. J. Vetterlein, 15% of $106,108.73____--- 
B. T. Vetterlein, 15% of $106,108.73-..._-_- 
Chs. Meurer, 20% of $106,108.73__---.-_. -- 


CoMPLAINANT’s ExuisitT 18. (Journal X of Vetterlein & Co., 


$19,452 43 


$1,373 32 


$53,054 36 
15,916 31 
15,916 31 
21,221 75 


"$106,108 73 


July 7, 1869. 
Th. H. Vetterlein, Dr. 
To stock ac., mdse. on hand this day__-.. sien 
Th. H. Vetterlein, Dr. 
To fixtures ac., fixtures...-.........---- 


$30,526 22 


600 00 


COMPLAINANTS EXHIBIT 20. Vetterlein & Co. Journal X, 


page 164. March, 1870. 


11 Th. H. Vetterlein, Dr. 
To bills rec’v’ble, L. B. Grim’s note, due June 


18 J. K. Taylor, Dr. 
cil ns cnsicnih ssaiiacinintiiaaianiectadaaaiiai 


11 _ Bills rec’v’ble, Dr. 
To Th. H. Vetterlein, L. B. Grim’s note, due 


i ctieiaiinitincintisenienn: ninco ts nieiinng Cemataninada 
Sundry Drs. 
To profit and loss ac.— 

Th. H. Vetterlein, 50% of $4,759.87____-_-.- 
Th. H. Vetterlein, B. T. Vetterlein, 15% of 

PP eihbieinseaciiiiciicnn’: slits: ainitnininis wemtieieitwanen 
Th. J. Vetterlein, 15% of $4,759.87 .-...__-_- 
Chs. A. Meurer, 20% of $4,759.87....-.-.-.- 


. $4,759 87 


$2,379 94 


915 97 


108 
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4 
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DEMAS BARNES, ASSIGNEE, 4C. © 
ComPLAINANT’s Exutpit 22. Vetterlein & Co. Journal I, 
page 209. Dec’b’r 1, 1870. 


Theo. H. Vetterlein, Dr. 
To Th. J. Vetterlein, for a in Europe on ac. 


of Th. H. V. & Sons & Th. H. V.,individual__.__ $1,479 55 
1. 
Th. H. Vetterlein, Dr. 
To H. G. Vetterlein, for services ........-...---. 1,123 17 
21. 
Th. H. Vetterlein, Dr. | 
To B. T. Vetterlein to balance his ac. ........--.. 13,118 30 
1. 
T. H. Vetterlein & Sons, Drs. 
By T. H. Vetterlein, for expenses in Europe on ac. 
Th. H. V. & Sons & Th. H. V., individual__._-- 1,479 55 
21. 
James W. Crowell, Dr. 
To real estate ac., 21 days’ rent @ 1,100... .-.... 37 64 
20. 
W.C. Edwards. 
To Th. H. Vetterlein, for sale of property -.-.---- 36 69 


CoMPLAINANT’S ExuisiT 23. (Vetterlein & Co. Journal X, page 


448 
37 
169 
33 


36 
63 
433 
433 


167.) June, 1870. 
Cash ac., Dr. 


7 To L. B. Grim— 
Cost, 5 Of G7,0TOG1 .... .. n oasis ce dnccnicn $959 82 
30 Sam Harrison & Son, Drs. 
To profit and loss ac. ..-. -----~---------.---- 144 23 
Interest on ac. 


July, 1870. 
Sundry Drs. 


To cash ac.— 
5 Real estate ac., interest on mortgage--_---....-. $120 00 
13 J. K. Taylor, life insurance... -..--..-.--..---- 60 89 
27 Ditto, GEG) ei ew 19 93 


THEODORE H. VETTERLEIN ET AL. VS. 


Opinion. 
United States District Court, S. D. of New York. 


Demas BaRNEs, as Assignee, &c., 
v8. 
THEODORE H. VETTERLEIN and Others. 


James K. Hill, for plaintiff; T. M. Tyng, for Etna Ins. Co.; B. E. 
Valentine, for defendant Vetterlein. 


Brown, J.: 

This is an action to set aside a voluntary conveyance or assign- 
ment made by Theodore H. Vetterlein, one of the bankrupts, to Ber- 
nard T. Vetterlein, the other bankrupt, and to one Theodore J. Vet- 
terlein, in trust for the benefit of the wife and children of Theodore 
H. Vetterlein. Bernhard T. Vetterlein and Theodore J. Vetterlein 

- are both sons of Theodore H. Vetterlein. 
The assignment is dated the 18th day of July, 1870, and the peti- 
— which Theodore H. and Bernhard T. Vetterlein were 
adjudged bankrupts was filed December 28, 1870. 

The assignment sought to be set aside is of two policies of insur- 
ance on the life of one J. Kinsey Taylor for the aggregate sum of 
$10,000, which had been assigned to Theodore H. Vetterlein by 
Taylor in trust for the firm of Vetterlein & Co., to whom Taylor 
was indebted, and as collateral security for their claim. 

In July, 1869, Mr. Meurer, one of the firm, withdrew from the firm 
of Vetterlein & Co., and on December 31, 1869, Theodore J. Vetterlein 
withdrew from the firm, and the business was continued by Theo- 
dore H. Vetterlein and Bernhard T. Vetterlein in the same firm 
name up to the time of the bankruptcy proceedings. 

From all the testimony in. this case i am satisfied that neither 
Mr. Meurer nor Theodore J. Vetterlein had, at the time of the last 
assignment of the policies (18th July, 1870), any valuable pecuniary 
interest in the assets of the two former firms, and that the last: firm, 
consisting of Theodore H. and Bernhard T. Vetterlein, became 
legally vested with all the remaining assets of the prior firms, and 
thereby was entitled to the entire beneficial interest in the policies 
of insurance held by Theodore H. Vetterlein as collateral security 
for the debt of Taylor. The assignment of these policies of insur- 
ance by Theodore H. Vetterlein to his sons in trust for their mother, 
being the assignment of a collateral security held for a debt due to 
the firm, was clearly not made in the ordinary course of business, 
and therefore was presumptively fraudulent under sec. 5129 of the 

Revised Statutes. 
110 Some two months before the assignment by Theodore H., in 

May, 1870, the firm applied to their creditors for an exten- 
sion of credit. This of itself is a virtual admission of the strongest 
character of their inability at that time to pay their debts as they 
matured. In less than six months after the assignment of the poll- 
cies of insurance the firm made an assignment of all their assets 
to an assignee in trust for the payment of their debts. These assets 
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were shortly afterwards turned over to the assignee in bankruptcy, 
who has been able to realize from them oly the gross sum of 
$112,957, while the debts proved in bankruptcy amount to $351,000. 
Noa’ losses of any considerable amount are proved between July, 
when the assignment of the policies was made, and the December 
following, when the general assignment and bankruptcy took place. 
The defendants allege that there has been great loss and waste in 
the collection of the assets. It is not necessary to examine this 
charge in detail, for in no case can it be held to account for the large 
deficiency between the debts proved and the gross assets collected. 

From these facts, as well as the extension of credit procured the 
May previous, I am compelled to find that the firm was at the time 
in embarrassed circumstances, and was probably actually insolvent. 
The transfer of the policies, which were the property of the firm, by 
Theodore H. to his two sons in trust for the benefit of their mother 
and children were, under the circumstances, a wholly unauthorized 
and invalid transfer as against the creditors of the firm. (Sedgwick 
v. Place, 12 Blatch., 163.) 

So far as appears it was purely voluntary, and is fraudulent in law 
as against the firm creditors. It must, therefore, be declared null and 
void as against the assignee in bankruptcy, and the proceeds which, 
during the pendency of the suit, have been deposited in the trust 
company must be adjudged to belong to the plaintiff and to be ac- 

counted for in the bankruptcy proceedings. 

A decree may be entered in accordance herewith. 


Dec. 30, 1882. 
ADDISON BROWN. 
111 © Decree. 


At a stated term of the district court of the United States for the 
southern district of New York, held at the court-rooms thereof, in 
the city of New York, on the 16th day of January, 1883. 

Present: Hon. Addison Brown, district Judge. 


Demas Barngs, as Assignee in Bankruptcy of Theodore H. Vetter 
lein and Bernhard T. Vetterlein, Complainant, | 
v8. 

THEODORE H. VETTERLEIN, BERNH&RD T. VETTERLEIN, THEODORE 
J. Vetterlein, tna Life Insurance Company, North America Life 
Insurance Company, New York Life Insurance Company, and 
Equitable Life Assurance Society, Defendants. | 


This cause coming on to be heard upon the bill of complaint 
herein, the answer of Theodore J. Vetterlein and Bernhard T. Vet- 
terlein, and the answer of Theodore H. Vetterlein, and the replica- 
tion of the complainant to the said answers, and the petition of 
James A. Courtney, Theodore H. Woodward, Marcellus E. McDow- 
ell, Jacob Duncan, David C. McCannon, Archimedes I. Buckner, 
Jr., William Henry Nassau, Raphael Teller, Meyer Anathon, Solo- 
mon Teller, David Teller, Herman Schmidt, and Garvin H. Wood- 
ward and Charles H. Roberts, assignees in bankruptcy of David C. 
McCannon and Archimedes I. Buckner, Jr., and the separate an- 

12—104 | : 
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swers to the said petition of John Sedgwick, the special receiver 
therein, and the complainant, and the proof, oral, documentary, and 
written, taken and filed in said cause, and having been argued b 
T. Mitchell Tyng, Esq., of counsel for the defendants, Bernhard T. 
Vetterlein and Theodore H. Vetterlein, and also for Theodore J. 
Vetterlein as trustee, and B. E. Valentine, Esq., of counsel for the 
defendant, Theodore J. Vetterlein individually, and Matthew L. 
Harney, Esq., of counsel for the said petitioners, James A. Court- 
ney and others, and James K. Hill, Esq., of counsel for the com- 
plainant : 

Now, therefore, on consideration thereof, it is ordered, adjudged, 
and decreed that the assignment from Theodore H. Vetterlein to 
Theodore J. Vetterlein and Bernhard T. Vetterlein of three policies 

of insurance on the life of J. Kinsey Taylor, namely, one 
112 for $4,000, issued by the New York Life Insurance Company ; 

one for $2,000, issued by the Attna Life Insurance Company, 
and one for $4,000, issued by the North America Life Insurance 
Company, and made on or about the 18th day of July, 1870, is, as 
against the complainant herein, fraudulent and void, and that the 
right to collect the amount of said policies was vested in the com- 
plainant at the time of the commencement of this action. 

And it is further ordered, adjudged, and decreed that the United 
States Trust Company pay over to the complainant herein, or to 
James K. Hill, his solicitor, all moneys deposited by John Sedg- 
wick, Esq., the special receiver herein in this action, or to the credit 
thereof, together with all accrued interest thereon, less any sums 
which may have been heretofore paid under the orders of this court. 

And it is further ordered, adjudged, and decreed that the com- 
ylainant, Demas Barnes, as assignee in bankruptcy of Theodore H. 

etterlein and Bernhard T. Vetterlein, do recover from the defend- 
ants, Theodore H. Vetterlein, Bernhard T. Vetterlein, and Theodore 
J. Vetterlein, the sum of two hundred and thirty-five and +45, dol- 
lars costs, as taxed by the clerk of this court, and that he have exe- 


tion therefor. 
ADDISON BROWN. 
1138 ~=—U.S. District Court, Southern District of New York. 


Demas Barnes, as Assignee, &c., Complainant, Appellee, 
against 
THEODORE H. VETTERLEIN, THEODORE J. VETTERLKIN, and BERN- 
HARD T. VETTERLEIN, Defendants, Appellants. 


Srr: Please take notice that the three defendants above named 
hereby appeal to the circuit court of the United States for the second 
circuit from the final decree entered and filed in this cause on the 
16th day of January, 1883. 

Dated New York, January 16th, 1883. 

T. M. TYNG, 
61 Wall St., New York, Sol’c’r for Appellants. 


To James K. Hill, sol’c’r for complainant and appellee, and to 
Samuel H. Lyman, clerk, &c. 
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Service of a copy of the within admitted this 16th January, 1883 
| JAS. K. HILL, 
Sol’c’r for Complainant. 


114 United States District Court, Southern District of New York. 


Dremas BaRNnEs, as Assignee, Complainant, Appellee, 
ag’ st 2 
THEODORE H. VETTERLEIN, THEODORE J. VETTERLKIN, and Brrn- 
HARD T. VETTERLEIN, Impleaded, Defendants, Appellants. 


Tothe honorable thecircuit court of the United States for the southern 
district of New York: 

The appeal of the above-named Theodore H. Vetterlein, Theodore 
J. Vetterlein, and Bernhard T. Vetterlein, defendants and appellants, 
respectfully showeth— 

That upon the 10th day of August, 1871, the above-named com- 
plainant filed his bill in equity in the United States district court 
for the southern district of New York against the above-named de- 
fendants and others, and that the substance of the averments of the 
said bill was as follows: 

1, That the complainant was, on the Ist March, 1871, duly ap- 
pointed, and now is, assignee in bankruptcy of the defendants, Theo- © 
dore H. Vetterlein and Bernhard T. Vetterlein, who were duly ad- 
judicated such bankrupts in the southern district of New York. 

2. That on or about the 6th July, 1867, the said bankrupts be- 
came the owners of certain policies of-life insurance upon the life of 
one J. Kinzey Taylor. 

3. That on or about the 18th of July, 1870, the said bankrupts 
assigned the said policies to the defendants, Theodore J. Vetterlein 
and Bernhard T. Vetterlein, in trust for the wife and children of 
the said Theodore H. Vetterlein. 

4. That the said assignment was made within six months before 
the filing of the petition on which the said adjudication in bank- 
ruptcy was made; that such assignment was not made in the usual 
and ordinary course of business of said bankrupts; that the said 
assignment was void under section 5129, Revised Statutes of the 
United States, and that the same was made in fraud of creditors of 
said bankrupts. : 

That subpeenas were duly issued to the above-named defendants, 
who caused their appearance to be duly entered, and, on the 6th and 
7th days of September, 1871, the answers of said defendants to said 

bill were duly filed. : 
115 That in and by their said answers the defendants admitted 
that the defendants, Theodore H. Vetterlein and Bernard T. 
Vetterlein, were duly adjudged bankrupts, as in said bill averred, 
and that the complainant was duly appointed their assignee, &c. ; 
but they denied that the policies of insurance mentioned in the 
leadings or the proceeds thereof ever were the property of said 
hantenets or either of them, or that any title thereto or interest 
therein ever passed to the complainant as their assignee. They ad- 
mitted that the true and lawful owners of said policies of insurance 
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duly assigned the same and the proceeds thereof to the defendants, 
Theodore J. Vetterlein and Bernhard T. Vetterlein in trust for the 
wife and children of the defendant, Theodore H. Vetterlein, but 
they denied that such assignment was made out of the due and 
orderly course of business of the owners of said policies, or that the 
same was in any sense fraudulent under section 5129 of the Revised 
Statutes of the United States or otherwise. 

That replications to the said answers were duly filed on the 26th 
September, 1871, and on the 16th October, 1871, an order was duly 
made appointing Henry Wilder Allen, Esq., special examiner, be- 
fore whom certain oral testimony was taken and by whom the same 
was duly filed, pursuant to rule 67 of the Supreme Court of the 
United States, in equity. 

That the cause came on for final hearing before the Hon. Addison 
Brown, district judge, in the month of May, 1882, and on the 16th 
day of January, 1883, a final decree was made, pronounced, and 
a the cause wherein it was in substance adjudged and de- 
creed— 

1. That the aforesaid assignment of said policies of insurance and 
the proceeds thereof was, as against the complainant therein, fraudu- 
lent and void,and that the right to collect the amount of said policies 
was vested in the complainant at the time of commencement of this 
action. 

2. That the United States Trust Company pay over to the com- 
plainant, &c., all money deposited by John Sedwick, the special re- 
ceiver herein in this action, or the credit thereof. 

3. That the complainant recover from the defendants Vetterlein 
the sum of $235.45 costs, as taxed, and that he have execution therefor. 

And these appellants are advised and insist that the said decree 
is in all things erroneous, and that, upon the proofs in this cause 
legally made and filed, said defendants are entitled to a decree dis- 
missing the complainant’s bill of complaint herein, with costs. 

And these appellants intend on this appeal to seek a new decision 

of the facts and a decree dismissing the said bill of complaint. 
116 Wherefore these appellants appeal from the said decree of 

the said district court and from each and every part thereof 
to the next circuit court to be held in said district, and respectfully 
pray that the said circuit court may receive, hear, and determine 
such appeal and render its decision, on the facts as well as the law, 
upon the pleadings and proofs now on file in the said district court; 
and they pray that the record and proceedings of said district court 
may be returned to the said circuit court, and that the said decree 
and every part thereof may be reversed, with costs, and that such 
other decree be made thereupon as to the said circuit court shall 
seem just, and that the appellee aforesaid be condemned to pay to 
these defendants their costs and damages in the premises. 

Dated New York, January 22, 1883. 

T. M. TYNG, 


61 Wall Street, Solicitor for Appellants. 


(Endorsed :) Service of a copy of the within appeal admitted this 
26th day of January, 1883. Jas. K. Hill, solicitor for complainant. 
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of January, 1883, in a suit in which the sai 


DEMAS BARNES, ASSIGNEE, &C. 


117 Bond on Appeal. 


Know all men by these presents that we, Erastus Crawford, No. 
220 West 28th street, New York city, and Anson O. Stevens, No. 
149 West 41st street, in the city of New York, are held and firmly 
bound unto Demas Barnes, as assignee, etc., of Theodore H. and 
Bernhard T. Vetterlein, bankrupts, in the sum of one thousand dol- 
lars, lawful money of the United States of America, to be paid to the 
said Demas Barnes, assignee, etc., as aforesaid, his executors, admin- 
istrators, successors, or assigns ; for which payment, well and truly to 
be made, we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, firmly by these presents. 

Sealed with our seals; dated. the 23d day of January, 1883. 

Whereas Theodore H. Vetterlein, Theodore J. Vetterlein, and 
Bernhard T. Vetterlein have taken an appeal to the circuit court of 
the United States for the southern district of New York, in the sec- 
ond circuit, from a decree of the district court of the United States 
for said southern district of New York, eggs date the 16th day 

Demas Barnes, as 
assignee, etc., as aforesaid, is complainant and the said Theodore 
H. Vetterlein, Theodore J. Vetterlein, and Bernhard T. Vetterlein 
are defendants: | 

Now the condition of this obligation is such that if the above- 
named appellants shall prosecute said appeal to effect and pay all 
costs and damages which shall be awarded against them as such 
appellants if they fail to make said appeal good, then this obliga- 
tion shall be void; otherwise the same shall remain in full force 


and effect. 
ERASTUS CRAWFORD. [t.s. 
ANSON O. STEVENS. L. 8. 


Sealed and delivered in presence of— 
MATTHEW L. HARNEY. 


Unitep Statrs oF AMERICA, iis 
Southern District of New York, ; 


Erastus Crawford and Anson O. Stevens, being duly sworn, depose 
and say, and each for himself deposes and says, that he resides within 
the southern district of New York and is worth the sum of two thou- 
sand dollars over and above his just debts and liabilities, exclusive 


of property exempt from execution. | 
ERASTUS CRAWFORD. 
ANSON O. STEVENS. 


Sworn to before me this 25th day of January, 1883. 


[SEAL. ] MATTHEW L. HARNEY, 
Notary Public, City and County of New York. 
118 (Endorsement.) 


Within bond approved as to form, amount, and sufficiency Janu- 
ary 26th, 1883. a 
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Please take notice that the within is a copy of a bond on appeal 
this day approved and filed in the office of the clerk of the district 
court of the United States for the southern district of New York. 
Dated January 26th, 1883. 

T. M. TYNG, 


61 Wall Street, New York, Sol’c’r for Appellants. 


To James K. Hill, Esq., 45 William St., New York, sol’c’r for 
appellees. 


Service of a copy of the within bond and notice admitted this 
26th day of January, 1883. ° 
JAS. K. HILL, 


Compl’t’s Solicitor. 
119 Citation. 


By the Honorable Addison Brown, one of the judges of the cir- 
cuit court of the United States for the southern district of New 


York. . 


To Demas Barnes, as assignee in bankruptcy of Theodore H. Vet- 
terlein and Bernhard T. Vetterlein. 

Whereas Theodore H. Vetterlein, Theodore J. Vetterlein, and 
Bernhard T. Vetterlein have lately appealed to the next circuit 
court of the United States held in the southern district of New 
York from a decree lately and on the 16th day of January, 1883, 
rendered in the district court of the United States for said district, 
made in favor of you, the said Demas Barnes, assignee as aforesaid, 
and have filed the security required by law to stay all proceedings 
for the enforcement of said decree pending the hearing and deter- 
mination of said appeal, you are hereby cited to appear before the 
said circuit court, at the city of New York, on the first Monday of 
April next, to do and receive what may appertain to justice to be 
done in the premises. 

Given under my hand, at the city of New York, in the southern 
district of New York, in the second circuit, the 26th day of January, 
in the year of our Lord one thousand eight hundred and eighty- 


three. 
ADDISON BROWN, 
Judge of District Court, Southern District of New York. 
Endorsements. 
Allowed. A. B. 


Please take notice that the citation, of which the within is a copy, 
was this day signed and filed in the office of the clerk of the. dis- 
trict court of the United States for the southern district of New York. 

Dated January 26, 1883. 

T. M. TYNG, 


61 Wall St., N. Y., Solicitor for Appellants. 
To Jas. K. Hill, Esq., 45 William St., N. Y., solicitor for appellee. 
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DEMAS BARNES, ASSIGNEE, &. 


Service of a copy of the within citation and notice admitted this 
26th day of January, 1883. 
JAS. K. HILL, 


Complainant’s Solicitor. 
120 United States Circuit Court. 
Demas Barnes, Appellee, 
ag’ st 


9g 
TuHeEo. H. VETTERTEIN, &c., Appellants. 


WALLACE, J.: | 
The proofs show satisfactorily that Theodore H. Vetterlein was in 
contemplation of insolvency ut the time he assigned the policies of 
insurance upon the life of Taylor, and that the assignment of the 
policies for the benefit of his wife and children was purely volun- 
tary and presumptively fraudulent under sec. 5129 of the Revised 
Statutes. The proofs also show that these policies had become the 
assets of the firm composed of Theodore H. Vetterlein and Bern- 
hard T. Vetterlein, and neither Mr. Meurer nor Theodore J. Vetter- 
lein has any real interest in them. 
If the policies had been ee by the firm the bill would 
121 __ be defective in — to allege the insolvency or contem- 
plation of insolvency of the firm at the time, but it was en- 
tirely competent for the members of the firm, as between themselves, 
to make such disposition of the firm property as a! saw fit. They 
did see fit to treat these policies as belonging to Theodore H. Vet- 
terlein by perinitting him to transfer them as his own in trust for 
the benefit of his wife and children. 
There is no merit in the objections urged to the decree of the dis- 
trict — and the conclusions of the learned district judge are ap- 
roved. : 
’ The decree is affirmed with costs. 
Filed June 6, 1883. 


122 At a stated term of the United States circuit court for the 
southern district of New York, held at the court-rvoms thereof, 
in the city of New York, on the — day of October, 1883. 
Present: Hon. William J. Wallace, circuit judge. 


Demas Barngs, as Assignee in Bankruptcy of Theodore H. Vetter- 
lein and Bernhard T. Vetterlein, 
v8. 

THEODORE H. VETTERLEIN, BERNHARD T. VETTERLEIN, THEUDORE 
J. Vetterlein, AXtna Life Insurance Company, North America Life 
Insurance Company, New York Life Insurance Company, and 
Equitable Life Assurance Society. 


The defendants, Theodore H. Vetterlein, Bernhard T. Vetterlein, 
and Theodore J. Vetterlein, having appealed to this court 

123 from the final decree entered herein in the office of the clerk 
of the district court of the United States for the southern dis- 

trict of New York, on the 16th day of January, 1883, and the said 
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appeal having been argued by T. M. Tyng, Esq., of counsel for the 
said defendants and appellants, and James K. Hill, of counsel for 
the complainant and appellee, before Hon. William J. Wallace, cir- 
cuit judge, who decided that said final decree should be affirmed 
with costs: 3 

Now, on motion of James K. Hill, solicitor for the complainant 
and appellee, it is ordered, adjudged, and decreed that said final 
decree so appealed from be, and the same is hereby, in all respects 

affirmed. : 

' And it is further ordered, adjudged, and decreed that the assign- 
ment from Theodore H. Vetterlein to Theodore J. Vetterlein and Bern- 

hard T. Vetterlein of three policies of insurance on the life of J. 
124 Kinzey Taylor, namely, one for $4,000, issued by the New York 

Life Insurance Company; one for $2,000, issued by the Attna 
Life Insurance Company, and one for $4,000, issued by the North 
America Life Insurance Company,and made on or about the 18th day 
of July, 1870, is, as against the complainant herein, fraudulent and 
void, and that the right to collect the amount of said policies was 
vested in the complainant at the time of the commencement of this 
action. 

And it is further ordered, adjudged, and decreed that the United 
States Trust Company pay over to the complainant and appellee 
herein or to James K. Hill, his solicitor, all moneys deposited by 
John Sedgwick, Esq., the special receiver herein in this action, or to 

credit thereof, together with all accrued interest thereon, less 
125 any sums which may have been heretofore paid under the 
orders of the court. 

And it is further ordered, adjudged, and decreed that the com- 
plainant and appellee, Demas Barnes, as assignee in bankruptcy of 
Theodore H. Vetterlein and Bernhard T. Vetterlein, do recover 
from the defendants and appellants, Theodore H. Vetterlein, Bern- 
hard T. Vetterlein, and Theodore J. Vetterlein, the sum of thirty- 
seven & ;°j; dollars costs, as taxed by the clerk of this court, to- 
gether with the sum of two hundred and thirty-five & 545, dollars 
allowed by the said final decree so appealed from, aggregating in 
all the sum of two hundred and seventy-two and ;%§, dollars, to- 
gether with interest on said sum of $235.45 from January 16, 1883, 


and that he have execution therefor. 
WM. J. WALLACE. 


(Endorsed :) U.S. circuit court. Filed Oct. 5th, 1883. Timothy 
Griffith, clerk. 
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DEMAS BARNES, ASSIGNEE, &c. 


126 United States Circuit Court, Southern. District of New York, 
Drmas BaRnEs, as Assignee, &c., Appellee, 
"st 


ag 
THEODORE H. VETTERLEIN & als., Appellants. 


We hereby consent that the foregoing papers shall constitute the 
record to be sent to the United States Supreme Court by the clerk 
of this court on the appeal to said Supreme Court in the above- 
entitled cause. 

Dated New York, Sept. 30, 1884. 

JAS. K. HILL, 


Endorsed: U.S. circuit court. Filed Oct. 2nd, 1884. 
127 United States Circuit Court, Southern District of New York. 


Demas BarNgs, as Assignee, Complainant, Appellee, 
ag’st 


THEODORE H. VETTERLEIN, THEODORE J. VETTERLEIN and BEr- 
NARD T. VETTERLEIN, Impleaded, Defendants, Appellants. 


To the honorable “Supreme Court of the United States : ” 


The appeal of the above-named Theodore H. Vetterlein, Theodore 
J. Vetterlein, and Bernhard T. Vetterlein, defendants and appellants, 
respectfully showeth : 

That upon the 10th day of August, 1871, the above-named com- 

lainant filed his bill in equity in the United States district court 
or the southern district of New York against the above-named de- 
fendants and others, and that the substance of the averments of the 
said bill was as follows: : 

1. That the complainant was, on the 1st of March, 1871, duly ap- 
pointed, and now is, assignee in bankruptcy of the defendants, Theo- 
dore H. Vetterlein and Rernhard T. Vetterlein, individually and as 
composing the firm of Vetterlein & Co.,.who were duly adjudicated 
such bankrupts in the southern district of New York. 

_ 2. That on or about the 6th of July, 1867, the said firm of Vet- 
terlein & Co. became the owners of certain policies of life insur- 
ance upon the life of one J. Kinzie Taylor. 


128 3. That on or about the 18th of July, 1870, the said firm. 


assigned the said policies to the defendants, Theodore J. Vet- 
terlein and Bernhard T. Vetterlein, in trust for the wife and chil- 
dren of the said Theodore H. Vetterlein. 

4. That the said assignment was made within six months before 
the filing of the petition on which the said adjudication in bank- 
ruptcy was made; that such assignment was not made in the usual 
and ordinary course of business of said firm; that the said assign- 
ment was void under section 5129, Revised Statutes of the United 
States, and that the same was made in fraud of creditors of said firm 
of Vetterlein & Co. 

13—104 
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That subpoenas were duly issued to the above-named defendants, 
who caused their appearance to be duly entered, and, on the 6th and 
7th days of September, 1871, the answers of said defendants to said 
bill were duly filed. 

That in and by their said answers the defendants admitted that 
the defendants, Theodore H. Vetterlein and Bernard T. Vetterlein, 
were duly adjudged bankrupts as in said bill averred, and that 
the complainant was duly appointed their assignee, &c.; but they 
denied that the policies of insurance mentioned in the pleadings or 
the proceeds thereof ever were the property of said bankrupt firm 
or of said bankrupts, or that any title thereto or interest therein 
ever passed to the co gens as their assignee. They admitted 
that the true and lawful owners of said policies of insurance, to wit, 
a former and perfectiy solvent firm of Vetterlein & Co., composed of 

these three defendants and one Charles A. Meurer, duly as- 
129 signed or caused to be assigned the same and the proceeds 

thereof to the defendants, Theodore J. Vetterlein and Bern- 
hard T. Vetterlein, in trust for the wife and children of the de- 
fendant, Theodore H. Vetterlein, but they denied that such assign- 
ment was made out of the due and orderly course of business of the 
said owners of said policies, or that the same was in any sense 
fraudulent under section 5129 of the Revised Statutes of the United 
States, or otherwise. : 

That replications to the said answers were duly filed on the 26th 
September, 1871, and on the 16th October, 1871, an order was duly 
made appointing Henry Wilder Allen, Esq., special examiner, be- 
fore whom certain oral testimony was taken, and by whom the same 
was filed, pursuant to rule 67 of the Supreme Court of the United 
States, in equity. 

That the cause came on for final hearing before the Hon. Addison 
Brown, district judge, in the month of May, 1882, and on the 16th 
day of January, 1883, a final decree was made, pronounced, and 
ae the cause wherein it was, in substance, adjudged and de- 
creed— 

1. That the aforesaid assignments of said policies of insurance 
and the proceeds thereof was, as against the complainant therein, 
fraudulent and void, and that the right to collect the amount of said 
policies was vested in the complainant at the time of commence- 
ment of this action. ' 

2. That the United States Trust Company pay over to the com- 

plainant, &c., all money deposited by John Sedgwick, the 

130 special receiver herein, in this action or to the credit thereof. 
3. That the complainant recover from the appellants the 

sum of $235.45 costs as taxed, and that he have execution therefor. 

That an appeal from the said decree was duly taken to the circuit 
court of the United States next held in the said southern district, 
and the same was argued at a term of said court held in the city 
of New York, before the Hon. William J. Wallace, circuit judge. 

That on the fifth day of October, 1883, a decree of the said cir- 
cuit court was duly made and enrolled, wherein and whereby it was 
adjudged and decreed in conformity with the aforesaid decree of the 
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DEMAS BARNES ASSIGNEE, &C. 


district court, and wherein and whereby it was adjudged and de- 
creed that the decree of the district court be affirmed. : 
And these appellants are advised and insist that the said decrees 
are in all things erroneous, and that upon the pleadings and upon 
the proofs in this cause said defendants ure entitled to a decree dis- 
missing the complainant’s bill of complaint herein, with costs. 
And these appellants intend on this appeal toseek a new decision 
of the facts and a decree dismissing the said bill of complaint. 
Wherefore these appellants appeal from the said decree of the said 
district and circuit courts, and from each and every part thereof, to 
the Supreme Court of the United States, and respectfully pray that 
the said Supreme Court may receive, hear, and determine such ap- 
peal, and render its decision on the facts as well as the law upon 
the pleadings and proofs now on file in the said circuit court ; 
131 = and they pray that the record and proceedings of said circuit 
court may be returned to the Supreme Court, and that the 
said decrees and every part thereof may be reversed with costs, 
and that such other decree be made thereupon as to the Supreme 
Court shall seem just, and that the appellee aforesaid be condemned 
to pay to these defendants their costs and damages in the premises. 
Dated New York, October 11th, 1883. | 
3 T. M. TYNG, 


Solicitor for Appellants. 


(Endorsed :) Allowed this 15th day of October, 1883. Wm. J. 
Wallace. 
132 [Endorsed :] U.S. circuit court, southern district of New 
York. Demas Barnes, as assignee, against Theodore H. Vet- 
terlein and others. (Copy.) Petition on appeal. T. M. 7yMe, sol’r 
for appellants, 61 Wall St., N. Y. city. Allowed this 15th day of 
October, 1883. Wm. J. Wallace. U.S. circuit court. Filed Oct. 15, 
1883. Timothy Griffith, cl’k. : 


133 Bond on Appeal. 


Know all men by these presents that we, Erastus Crawford, of 
number 220 West 28th street, and Anson O. Stevens, of number 149 
West 41st street, in the city of New York, are held and firmly bound 
unto Demas Barnes, as assignee, etc., of Theodore H. and Bernhard 
T. Vetterlein, bankrupts, in the sum of one thousand dollars, lawful 
money of the United States of America, to be paid to the said Demas 
Barnes, assignee, etc., as aforesaid, his executors, administrators, 
successors, or assigns; for which payment, well and truly to be made, 
we bind ourselves, our heirs, executors, and administrators, jointly 
and severally, firmly by these presents. 

Sealed with our seals; dated the 11th day of October, 1883. 

Whereas Theodore H. Vetterlein, Theodore J. Vetterlein, and 
Bernhard T. Vetterlein have taken an appeal to the Supreme Court 
of the United States from decrees of the district and circuit courts 
of the United States for said southern district of New York, bearing 
date the 16th day of January, 1883, and the fifth day of October, 
1883, respectively, in a suit in which the said Demas Barnes, as as- 
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100 THKODORE H. VETTERLEIN ET AL. VS. 
signee, etc., as aforesaid, is complainant and the said Theodore H. 
Vetterlein, Theodore J. Vetterlein, and Bernard T. Vetterlein are 
defendants, now the condition of this obligation is such that if the 
above-named appellants shall prosecute said appeal to effect and 
pay all costs and damages which shall be awarded against them as 
such appellants if they fail to make said appeal good, then 
134 this obligation shall be void; otherwise the same shall remain 
in full force and effect. 
ERASTUS CRAWFORD. 3, 
ANSON O. STEVENS. SEAL. 


Sealed and delivered in ‘presence of— 
SEWALL SERGEANT. 


UniTED STATES OF AMERICA, sas 
Southern District of New York, { ~* 


Erastus Crawford, being duly sworn, deposes and says that he 
resides within the southern district of New York and is worth the 
sum of two thousand dollars over and above his just debts and lia- 


bilities, exclusive of property exempt from execution. 
ERASTUS CRAWFORD. 


Sworn to before me this 11th day of October, 1883. 
[ SEAT. ] SEWALL SERGEANT, 
Notary Public, City and County of New York. ~ 


Unitep STATES OF AMERICA, sles 
Southern District of New York, 


Anson QO. Stevens, being duly sworn, deposes and says that he re- 
sides within the southern district of New York and is worth the 
sum of two thousand dollars over and above his just debts and lia- 
bilities, exclusive of property exempt from execution. 


Sworn to before me this 12th day of October, 1883. 
[SEAL. ] SEWALL SERGEANT, 
Notary Public, City and County of New York. 


135 (Endorsed :) Approved this 15th day of October, 1883. 
Wm. J. Wallace. 

136 [Endorsed :] U. S. circuit court, southern district of New 
York. Demas Barnes, as assignee, against Theodore H. Vet- 

terlein and others. (Copy.) Bond on appeal. T. M. Tyng, sol’r for 

appellants, 61 Wall street, N. Y. city. Approved this 15th day of 

October, 1883. Wm.J. Wallace. U.S. circuitcourt. Filed Oct. 15, 

1883. Timothy Griffith, clerk. 


137 Citation. 


By the Honorable William J. Wallace, circuit judge United States 
circuit: court, southern district of New York. 


To Demas Barnes, as assignee in bankruptcy of Theodore H. Vet- 
terlein and Bernhard T. Vetterlein : 


Whereas Theodore H. Vetterlein, Theodore J. Vetterlein, and 
Bernhard T. Vetterlein have lately appealed to the Supreme Court 
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of the United States from a decree lately and on the fifth October, 
1883, rendered in the circuit court of the United States for the 
southern district of New York, made in favor of you, the said Demas 
Barnes, as assignee as aforesaid, and have filed the security required 
by law, you are, therefore, hereby cited to appear before the said 
Supreme Court, at the city of Washington, on the second Monday 
of October, in the year 1884, to do and receive what may appertain 
to justice to be done in the premises. 

Given under my hand, at the city of New York, in the southern 
district of New York, in the second circuit, the 15th day of October, 
in the year of our Lord one thousand eight hundred and eighty- 


three. 
WM. J. WALLACE, 
| Circuit Judge. 
(Endorsed :) Allowed this 15th day of October, 1883 Wm. J. Wal- 


lace. 
138 [Endorsed:] U. S. circuit court, southern district of New 
York. Demas Barnes, as assignee, against Theodore H. Vet- 
terlein and others. (Copy.) Citation. T.M. Tyng, sol’r for appel- 
lants, 61 Wall St., N. Y. city. Allowed this 15th day of October, 
1883. Wm. J. Wallace. U.S. circuit court. Filed Oct. 15, 1883. 
Timothy Griffith, cl’k. 


139 Unirep Srates oF AMERICA, \ ns 
Southern District of New York, j~° 


I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second cir- 
cuit, do hereby certify that the foregoing pages, numbered from one 
to one hundred and thirty-eight, inclusive, contain a true and com- 
plete transcript of the record and proceedings had in said court in 
the case of Demas Barnes, as assignee, complainant, appellee, against 
Theodore H. Vetterlein, Theodore J. Vetterlein, and Bernard T 
Vetterlein, impleaded, defendants, appellants, as the same remain of 
record and on file in said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern district 
of New York, in the second circuit, this 14th day of October, in the 
year of our Lord one thousand eight hundred and eighty-four, and 
of _ Independence of the said United States the one hundred and 
ninth. 


[Seal of U. S. Circuit Court, South. Dist. New York.] 
TIMOTHY GRIFFITH, Clerk. 


Endorsed on cover: S. New York C. C. U.S. No. 104. Theo- 
dore H. Vetterlein, Theodore J. Vetterlein, and Bernhard T. Vetter- 
lein, appellants, vs. Demas Barnes, assignee in bankruptcy of Theo- 
— H. Vetterlein and Bernhard T. Vetterlein. Filed 15th Octo- 

er, 1884. 
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OCTOBER TERM, 1887. 


THEODORE H. VETTERLEIN e ad. ) 
Appellants, 


DS. | | No. 104. 


DEMAS BARNES, Assignee in Bank- 
ruptcy, &c. J 


Brief for Appellants. 


JOHN D. McPHERSON, 
CALDERON CARLISLE, 
For Appellants. 
T. M. TYNG, 
Of Counsel. 


R. VU. POLKINKOKN, PRINTER. 


In the Supreme Court of the United States. 


OCTOBER TERM, 1887. 


THEODORE H. VETTERLEIN ef ai. } 
Appellants, — 


08. { No. 104. 


DEMAS BARNES, Assignee in Bank- 
ruptcy, &c. J 


Brief for Appellants. 


This cause comes up by appeal from the Circuit 
Court of the United States for the Southern District 
of New York. The appellants were defendants be- 
low. 

An assignee in bankruptcy is seeking by a bill 
in equity, to have decreed to him absolutely the 
proceeds of certain life insurance policies, held by 
one of the bankrupts as collateral security for an 
unliquidated indebtedness of the assured due at one 
time to the two bankrupts, and two other persons, 
one of them a stranger to the suit, without making 
the personal representative of the assured a party. 

One of the bankrupts who held the policies in 
trust as collateral, within six months of the institu- 


2 


tion of the bankruptcy proceedings, assigned them to 
the defendants, Theodore J. and Bernard T. Vetter- 
lein, for the benefit of his wife and children, and the 
bill asks that this trust be decreed void as against 
the assignee, and that the whole fund beswept away 
from the cestui que trustent, without making any of 
them parties. : 


The only defendants are the insurance companies, 
Theo. H. Vetterlein, (the bankrupt who held ‘the 
policies on the life of this stranger as collateral se- 
curity for the unliquidated indebtedness due to him- 
self and others,) and Theodore J. Vetterlein and 
Bernard T. Vetterlein— As INDIVIDUALS. 


Statement of the Case. 


In the year 1867, one J. Kinsey Taylor being in- 
debted on an unliquidated account, foradvances made 
and to be made, by four persons, viz: Theodore 
H. Vetterlein, Theodore J. Vetterlein, Bernard T. 
Velterlein and Charles A. Meurer, trading in Phil- 
adelphia under the firm name of Vetterlein & Com- 
pany, executed and delivered to said firm a judg- 
ment note for $50,000 and a mortgage for $8,000, as 
security for said indebtedness, and as additional 
security assigned to Theodore H. Vetterlein policies 
of insurance to theamount of $50,000 on his, Taylor’s 
life, to be held by said T. H. Vetterlein as collateral 
security for the payment of the debt due by Taylor 
to the said firm of Vetterlein & Company. (Rec., 
pp. 6, 11, 46.) Neither Theodore H., nor any mem- 
ber of this firm had any insurable interest in the life 
of Taylor, unless as creditor, and then only to the ex- 
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tent of Taylor’s indebtedness, as it might appear in 
a final accounting with him or his estate. Later, 
$40,000 of Taylor’s indebtedness, seems to have been 
forgiven and written off to profit and loss, and by an 
arrangement between the original creditors, Taylor 
and the Insurance Companies, the life policies were 
reduced to $10,000, leaving those and the $8,000 
mortgage as security for a balance of about $11,000 
due in 1869. (Rec. pp. 46.) 

Neither the policies, nor the assignment of them 
as collateral for the debt of Taylor, nor the subsequent 
assignment for the benefit of the wifeand children of 
Theodore H. Vetterlein, are in the record, but the 
bill alleges that the policies were payable to the per- 
sonal representatives of Taylor. (Rec., p. 2: ) It 
does not appear that Theodore H. Vetterlein was 
specifically given any power of disposition over the 
policies, or was authorized by Taylor to do anything 
more than ‘‘HOLD”’ them as collateral security. (Rec., 
p. 2.) ) 

On July ist, 1869, the first firm of Vetterlein & 
Company was dissolved by the retirement of C. A. 
Meurer, and asecond firm was formed by the remain- 


ing partners, (Rec., p. 7, 40,) which was in turn dis- 


solved by the retirement of Theodore J. Vetterlein 
on December 31, 1869. (Rec., p. 40.) These two 
firms were always solvent and appeared to be still 
in liquidation. (Rec., pp. 41, 42, 47, 48.) 

In July, 1869, there existed in New York another 
firm trading under the name of T. H. Vetterlein & 


Sons, composed of Theodore H., Theodore J. & Ber-. 


nard T. Vetterlein. (Rec., p. 42.) In December, 
1869, Theodore J. retired from the New York firm, 
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as well as from the the Philadelphia firm, and both 
these firms were thenceforth composed of Theodore 
H. & Bernard T. Vetterlein. (Rec., p. 42.)- It does 
not appear that Taylor ever had any dealings what- 
ever with any Vetterlein.firm in New York, or that 
he had any dealings after 1868 or 1869 with Vetter- 
lein & Company of Philadelphia; certainly he had 
none with the Philadelphia firm formed in 1870. 

The firm of T. H. Vetterlein & Sons was in the year 
1869 sued by the United States for $540,000, the 
value of merchandise imported by them (Rec., p. 24), 
and owing to this and other causes they called a 
meeting of creditors in May, 1870. (Rec., p. 47.) 

At this meeting a committee, after examining the 
affairs of both the New York and Philadelphia 
houses, reported that they had ‘an excess of $195, - 
740.05 of undoubted value over all liabilities.’’ 
Demas Barnes, the complainant below, was one of 
this committee, and signed their report. (Rec., p. 15.) 
He was also one of the creditors who agreed to an ex- 
tension recommended by that report. This extension 
was not asked by the Vetterlein’s, and was not ren- 
dered necessary by any demands of creditors’s, but 
was was recommended by this committee for the con- 
venience of the firm and to avoid unnecessary sacri- 
fices. 

In July, 1870, Theodore H. Vetterlein appears to 
have assigned these policies of insurance on the life 
of Taylor, who was then about 30 years of age, and 
in robust health to Theodore J. and Bernard T. Vet- 
terlein, in trust for the benefit of his wife and child- 
ren. On December 28th, 1870, certain creditors filed 
a petition in Bankruptcy against Theodore H. and 
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Bernard T. Vetterlein, jointly and severally, and they 
were adjudicated bankrupts on the 7th day of -Feb- 
ruary, 1871, and Demas Barnes was, on March 14th, 
1871, appointed assignee. 

In the meantime, and even after the adjudication 
in Bankruptcy, the premiums or interest notes on 
the Taylor life policies had been kept up by the Vet- 
terleins, and in July, 1871, Taylor died. (Rec. pp. 
3, 9.) 

On the 10th day of August, 1871, Barnes, assignee, 
filed this bill against Theodore H., Theodore J. and 
Bernard T. Vetterlein, and against the Insurance 
Companies, to set aside the assignment for the ben- 
efit of the wife and children of Theodore H. Vetter- 
lein, and praying that the policies and their proceeds 
be adjudged to belong absolutely to the assignee. 

A receiver was appointed, the Insurance compan- 
ies paid him the amount of the policies, $10,900 ; a 
mass of testimony was taken ; commissions and ex- 
penses were paid from the fund, and the case went 
to sleep until the year 1882—ten years. It was then 
brought to a hearing and the District Court adjudged 
the assignment void and the fund to belong to the 
plaintiff, Barnes, the assignee, and accordingly de- 
creed the fund to be paid to him. The District 
judge found that the firm was, July, 1870, insolvent— 
which was not alleged in the bill—and on appeal to 
the Circuit Court the decree was affirmed. But the 
Circuit judge, while noticing that the insolvency of 
the firm was not alleged, found that the insolvency 
of Theodore H. Vetterlein—which was not proved or 
attempted to be proven—was alleged and was sufii- 
cient to support the decree, on the ground that the 
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firm allowed him to treat the policies as his own. 
(Rec. p. 95.) Notwithstanding that, the answers 
deny it was done with their knowledge and consent. 
(Rec. pp. 8, 13.) 

It seems to us that there are radical defects in 
complainant’s theory of ,his rights and remedy, and 
in his proceedings which should have prevented the 
rendition of any decree in his favor, and the follow- 
ing errors are assigned : 


The decree is erroneous. 


1. Because the bill is demurrable for want of 
equity 

2. Because the bill is defective for want of neces- 
sary parties. 

3. Because policies of insurance-upon the lives of 
strangers living at the time of bankruptcy and held 
by bankrupt did not pass to assignee under the bank- 
rupt act. | 

4. Because property held in pledge or trust by a 
bankrupt does not pass to the assignee except to the 
extent of his beneficial interest. 

5. Because the bankrupts never had a separate 
right of property in the policies, but, if any, jointly 
with others. | 

6. Because the evidence fails to establish the in- 
solvency of Theodore H. Vetterlein at or before the 
time of the alleged transfer by him. 

7. Because the allegations of the bill do not afford 
foundation for the decree. 

8. Because the evidence is insufficient to support 
the decree. 


The validity and extent of the assignment by Tay- 
lor of the policies on his life depended wholly upon 
whether he was indebted at all, and in what sum, to the 
parties secured, and the interest of anyone, claiming 
under that assignment, in the proceeds of the policies, 
depended upon thesubsisting indebtednessof Taylor. 7” 

In Cammack vs. Lewis, 15 Wallace, 643, and War- 
nock vs. Davis, 14 Otto, 775, this Court has expressly 
held that a sale or transfer of a policy on the life of a 
living person to one not having an insurable interest 
in the life of such person, is absolutely inoperative to 
pass till in the policy. 

The decision in 14 Otto proceeds on the principle 

| that all life insurance as a wager, is void except as to 

, certain excepted persons ; and that even a paid-up 

policy cannot be transferred to a stranger. 


II. 


The fundamental fact of the subsisting indebted- 
ness of Taylor, and its amount, on which the rights 
of the bankrupts and their assignee depended can- 
not be determined in any suit to which Taylor’s ad- 
ministrator is not a party. 

He is a necessary and indispensable party. 

By the bill it is averred that the policies in ques- 
tion, were assigned by the owner, J. Kinsey Taylor, 
to ‘‘T. H. Vetterlein, one of the said bankrupts, to 
be held by him as collateral security for the payment 
of the said indebtedness of Taylor to the said bank- 
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rupts.’’ (Rec. p. 2) This is the only averment as 
to the terms of the assignment to Vetterlein. The 
evidence discloses nothing more save that what was 
intended to be secured was not a liquidated and as- 
certained amount, but was a current indebtedness, 
that is moneys due and moneys to become due on 
future transactions. 

There was no power given the assignee to do more 
than ‘‘hold”’ the’ policies, no direction how the 
amount of the debt should be ascertained, or how 
the policies should be used to satisfy it. The polli- 
cies then remained the property of the assured with 
only a special property in the creditors, [Story Eq., 
Jur., 1030], and could only be reached and his title 
divested by proper proceedings, [Story Eq., Jur., 
Sec. 1031; Kent’s Com., IV., 138], after default made, 
and no such proceedings were had. There never was 
any accounting between the parties ; no demand was 
ever made for the payment of the debt ; consequently 
the assured was never in default. 

The assignor was entitled at any moment until 
default made and until suit brought to pay the debt 
and redeem his property. After his death his legal 
representative had the same right. [Story Eq., Jur., 
1031 ; Kent’s Com., IV., 138.] In a suit to fore- 
close and sell property held to secure a debt any one 
who has a right to redeem is a necessary party. 

In Tyler vs. Webb, 6 Beavan, 557, an equitable 
mortgagee filed a bill to enforce his lien and made 
not only the mortgagor a party, but made another 
equitable mortgagee and a subsequent purchaser 
also parties. This was made ground of objection, 
and the Master of the Rolls said: 
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‘¢OQn the other hand it has been objected that the 
plaintiffs have unnecessdrily made some of the de- 
fendants parties to the cause; but considering this 
as a bill of foreclosure, I think that every one of the 
defendants was a necessary party, because each of 
them had a right to redeem.”’ 


Moreover, Taylor or his legal representatives, had 
a right to the surplus, if any, after payment of the 
debt, and was therefore a necessary party, for in the 
absence of the debtor or his personal representative 
the amount of the debt could not be determined. 


Mallow vs. Hinde, 12 Wheaton, 193; 
Caldwell vs. Taggart, 4 Pet., 190; © 
Shields vs. Barrow, 17 How., 130; 

‘+ Story vs. Livingston, 13 Pet., 359; 
Carey vs. Brown, 92 U. S., 171; 
Robertson vs. Carson, 19 Wall., 94; 
Williams vs. Bankhead, 19 Wall., 563; 
Barney vs. Balto., 6 Wall., 280. 


ITT. 


The original assignment by Taylor was not to all 
. the creditors directly, but to one of them to hold as 
collateral for himself and three others. All were 
necessary parties, and one of them, Meurer, is not 
made a party. 

Authorities whi supra. 


IV. 


Though both bankrupts might prove to be bene- 
ficially interested under this assignment, and to the 
extent of their beneficial interest, their assignee took 
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their place, it is neither averred nor proved that the 
bankrupts held the whole beneficial interest, and 
their assignee could only claim to stand in their place 


as tenant in common with the other parties inter- 
ested 7. e. msolvent partemof the original firm, and 
the only interest which could pass absolutely to the 
assignee was that which his bankrupts might appear 
to have on taking an account with the others. 


5 Johns Ch., 60; commana oy | i emia 


eC 

20 Vt., 25; ALK ve Ssancs- 
2 Barb.,, 596; Ontaric BK. v0 
junit . 


V. 


The two Vetterlein defendants are not made par- 
ties as trustees, and if they were, they do not appear 
to have been invested with such powers that their 
beneficiaries would be bound by what was done 
against them or by them. 

Kerrison vs. Stewart, 93 U. S8., 155. 


VI. 


The beneficaries the wife and children of Theodore 
H. Vetterlein, are indispensable parties, because the 
disposal of a fund which they claim is involved, and 
they are liable to have the whole fund swept away 
from them by the decree. This cannot be done. 


Williams vs. Bankhead, 19 Wall., 563. 


Bump, after stating that creditors whose debts are 
provided for in a fraudulent conveyance are not 
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necessary parties, adds: ‘‘But in other cases of 
‘trust the cestui que trust is a necessary party as well 
as the trustees, for the beneficiary owns the equitable 
and ultimate interest to be affected by the decree.’’ 
(Bump Fraud. Con., p. 535, 2d Ed’n.) This is be- 
lieved to be a fairly-stated and well-settled prin- 
ciple. 

In this case, it is sought without making the ad- 
ministrators of Taylor, the assured, a party, to estab- 
lish that he died indebted to complainant, as assignee, 
in the amount of the palicies—without making Meurer 
a party, to decree that this solvent firm of which he 
was a member owed him nothing ; without making 
Theodore J. and Bernard T. Vetterlein, as trustees, 
and the wife and children of Theodore H., as cestut 
que trustents, parties to sweep away from them a 
fund provided by a trust in which they had the 
equitable and ultimate interest to be effected by 
the decree. According to tomplainants’ theory — 
these beneficiaries were the only persons besides 
himself, who could have any right and, for aught that 
appears, through an insurable interest in Taylor’s 
life, or through Taylor’s administrator or Meurer, 
they may have a total or partial paramount right 
notwithstanding the bankruptcy laws. 

If the complainant could have really established a 
case of absolute property in these policies, and was 
simply seeking, in disregard of equitable principles 
because they did not apply, to recover part of a 
bankrupt’s estate or itsvalue, then it seems to us that 
he had a complete and adequate remedy at law. 

But if, on the other hand, he considered that the 
peculiar character of this property and the relations 


“ 
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of the parties would warrant and require a resort to 
a court of equity, he has not shaped his proceedings 
so as to enable a court of equity to make a decree in 
his favor. 

As far as this court, and counsel who must inform 
it, can know from this record, Taylor may have paid 
every cent of hisindebtedness. Theold firm of Vet- 
terlein & Co. may still be indebted to Meurer, and 
the wife and children of Theodore H. Vetterlein may 
have paid a full equivalent to him and his creditors 
and his assignee. 3 


Some other considerations, in connection with the 
grounds upon which complainant seeks relief, may 
be appropriately submitted. It is contended that 
the transfer of the policies was by an insolvent 
debtor, out of the ordinary course of business and 
purely voluntary, and with the intent to hinder and 
delay his creditors. 

In this connection, it should be observed that the 
proof of insolvency is not demonstrative, nor even 
conclusive, when viewed in the most favorable light. 
The called meeting of creditors is shown to have been 
due to an extraordinary demand upon the firm, and 
this complainant is committed to the statement that 
at that time the firm and its members were not only 
solvent, but were prosperous. The meeting was not 
called for the purpose of securing a composition with 
creditors, but to postpone payment, because if then 
made, it would be injurious to the interests of the 
debtor. The delay was not to enable the debtor to 
pay, but to avoid a sacrifice and for the debtor’s ac- 
commodation. 

It is significant that Barnes has not explained his 
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statement of the assets of the firm, which he appears’ 
to have been so competent to make. 

Again, the thing transferred represented no prop- 
erty of value. Taylor, the assured, was then only 
thirty years of age, and of robust health. He actn- 
ally survived until after the adjudication in bank- 
ruptcy, and the appointment of the complainant as 
assignee, who did not, as such, and who could not di- 
vert the assigned estate to the payment of premiums 
for the purpose of Keeping alive the policies. 

Furthermore, there are the three sworn answers 
asserting the property in the assets of Vetterlein & 
Co., of Philadelphia, to be in Theodore J., and that 
his interest in that firm not paid to him, amounted 
to over $20,000. Itseems clear that upon the merits, 
the complainant has not established his case; cer- 
tainly not by such a pgeponderance of testimony as 
is required in such a Case. 

It isalsoapparent, that with issues so inadequately 
defined by, and a case so far at variance from the 
pleadings, and with the real parties in interest not 
before the court, the salient points of the case could 
not be so adequately presented in proof as would be 
expected under other conditions. 

But it is submitted that, whatever view this court 
may take of the merits of the controversy, it 
cannot afford to sanction such a proceeding as 
the one in question—and whatever may be the 
doubts as to whether such a decree will do substan- 
tial justice as between these parties, this court 
can find but one solution of the present case, 
viz: to reverse the decree below and dismiss the bill 
with costs. 
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To affirm this decree would create a precedent for 
the perpetration of tg frauds under the guise of 
proceedings in equity by obtaining decrees against 
the rights of parties who have not had their day in 


court. 

Unless the fundamental principles of equity juris- 
prudence, pleading and practice are to be altered 
by the decision of this honored tribunal, the decree 
herein must be reversed and the bill dismissed. 

JOHN D. McPHERSON, 
CALDERON. CARLISLE, 
For Appellants. 
T. M. TYNG, 
Of Counsel. 
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Supreme Court of the Anited States. 


OCTOBER TERM, 1887. 


No. 104. 


THEODORE H. VETTERLEIN et At., APPELLANTS, 


v8. 


DEMAS BARNES, AssIGneEg, &c. 


POINTS OF ARGUMENT FOR APPELLANTS. 


There are two questions (inter alia) in this case: (1) 
Whether the appellee, Demas Barnes, as assignee of Theo- 
dore H. and Bernhard T. Vetterlein, became the beneficiary 
(the assured) of the policies in question by virtue of his ap- 
pointment (March 7, 1871), and so entitled to maintain an 
action upon the policies to recover the insurance moneys 
upon the subsequent death of Taylor (the insured), but for 
the assignment of July 18, 1870, alleged to have been 
_ fraudulent and void; (2) whether that assignment was in 
fact fraudulent and void as against the complainant. 


THE BILL AVERS— 


1. That the policies of insurance for $10,000 on the life of 
Taylor were, but for the assignment of July 18, 1870, the 
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property of the bankrupt firm of Vetterlein & Co. at the time 
of the bankruptcy, and the property of that firm in such a 
sense and of such a character that they passed to its assignee. 


2. That the assignment of July 18, 1870, was the act of 
the bankrupt firm, and that, by reason of certain alleged 
conduct of that firm in contravention of the bankrupt act, 
this assignment is void as against its assignee. 


3. That (as a corollary therefrom) the said policies of in- 
surance and the proceeds thereof and the right to collect and 
receive the amount accrued or accruing thereon vested in 
the appellee, as the duly appointed assignee of the firm. 


THE DISTRICT COURT ADJUDGED-— 


1. That the bankrupt firm was, at the time of the assign- 
ment of July 18, 1870, entitled to the entire beneficial in- 
terest in the policies of insurance. 


2. That the assignment of July 18, 1870, was an assign- 
ment made by the firm of its property, and was invalid as 
against the firm’s creditors. 


3. That the right to collect the amount of the policies in 
question was vested in the assignee at the time of com- 
mencing this action. 


On appeal to the circuit court we contended that the in- 
solvency or contemplation of insolvency of the firm on July 
18, 1870, was not averred in the bill, and that upon the facts 
averred and found by the district court the bill was defective 
for want of that allegation. Our objection was sustained. 
The circuit court say (page 95): “If the policies had been 


“ assigned by the firm the bill would be defective in omitting 
“to allege the insolvency or contemplation of insolvency of 
“the firm at the time.” But, instead of dismissing the bill 


THE CIRCUIT COURT ADJUDGED— 


1. The policies had become the property of Theodore H. 
Vetterlein. 


2. He was in contemplation of insolvency at the time of 
the assignment of July 18, 1870. 


3. The assignment was void for his fraud. 


The present appeal is from this last adjudication, and the 
propriety of that adjudication is under review. We contend 
that there is no allegation or proof tending to sustain any 
of the facts on which this adjudication rests. The learned 
courts below concur in result, but differ widely as to the facts 
on which their respective conclusions rest. None of the 
written assignments referred to in the bill have been introduced 
an evidence in this case. 


I. 


THE ASSIGNEE HAS NO RIGHT TO THE PROCEEDS OF THE 
POLICIES IN QUESTION. 


1. His entire claim is that he became the beneficiary of 
these policies (March, 1871) during Taylor’s life, and that 
therefore upon Taylor’s death (July 1, 1871) he was the 
person to collect and receive the insurance moneys; and 
it is conceded that if the entire beneficial interest in these 
policies did not vest in him officially, by virtue of his ap- 
pointment and by relation to December 28, 1870, the judg- 
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ment appealed from is erroneous. and the bill must be 
dismissed. 


2. Let all questions as to the character of the property be 
(for the time) disregarded and the policies treated as if they 
were ten coupon bonds of $1,000 each, and let it be assumed 
that the assignment of July 18, 1870, was never made, and 
that the policies remained up to the time of the commence- 
ment of this action in the possession of Theodore H. Vetter- 
lein, under the original bailment of July 6, 1867, still the 
assignee took no title to the fund under his assignment. 


3. It is conceded that this bailment of July 6, 1867, was a 
trust not terminated when the present bill was filed, and a 
trust of which three other parties than the bankrupts were 
the beneficiaries. The court below has so held. No right 
of action in respect to this trust vested in the assignee by 
virtue of his appointment, except such as was in the bank- 
rupts at the time the petition was filed against them. This 
was to have the trust terminated and their interest in the 
subject-matter thereof established in a proper action between 
the necessary parties. Such an action the assignee has not 
brought, and the present bill cannot be turned into a bill 
for that relief: (1) because it has no appropriate averments, 
and (2) because two of the beneficiaries of that trust, the 
estate of Taylor and Charles A. Merner, are not before the 
court. Pending the trust, the bankrupts had no estate in 
the subject-matter thereof, as the title to the property pledged - 
remained in Taylor, the pledgor, and in his personal repre- 
sentatives. 


Ne 
v 


“any valuable pecuniary interest in the assets of the two 


IT. 


THE FIRST OF THE THREE SUCCESSIVE FIRMS WAS THE BEN- 
EFICIARY OF THE BAILMENT OF JULY 61H, 1867. 


It is conceded that the fret firm of Vetterlein & Co. (dis- 
solved July 6, 1869) was “the existing firm,” to which Taylor 
was indebted in July, 1867 (p. 60). “He was not indebted 
“to the firm of Vetterlein & Co., which was adjudicated 
“bankrupt, in any way or in any amount” (p. 46). This 
fact is determined by the opinion of the district judge 
(p. 88). 

The interests of the respective partners in this first firm 
were as follows (pp. 40, 66): 


Theodore H. Vetterlein peepee salina ~----. 50 per cent. 

Charles A. Merner -_~-----..---------~---- 20 * 

Theodore J. Vetterlein -...-----. .--...---- = 

Bernhard T. Vetterlein (bankrupt) -.-..-.---- 3 * 
100 6 


If, therefore, it be assumed that the entire amount of the 
policies belonged to this first firm for whose benefit they © 
were pledged, 15 per cent. of the money would belong to 
Theodore J. Vetterlein and 20 per cent. to Merner, and yet 
this entire fund has been awarded to the assignee for distri- 
bution among the creditors of those who were only entitled 
to 65 per cent. thereof. 

The district judge and the circuit judge both declare 
(pp. 88, 95) it to have been proved “that on the 18th July, 
“1870, neither Mr. Merner or Theodore J. Vetterlein had 
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“former firms or in the policies in question.” Of this there 
ts neither averment nor proof. The bill proceeds upon the 
theory that the indebtedness of Taylor was to the third or 
bankrupt firm, and that the policies were pledged to secure 
that indebtedness to the bankrupts. The entire action rests 
upon the proposition that neither Merner nor Theodore J. 
Vetterlein ever had any interest whatever in the policies or 
their proceeds. It is now conceded that they owned an un- 
divided 35 per eent. interest in the subject-matter of that 
trust, and there is no evidence, direct or circumstantial, that 
they ever parted with that interest to any one. _ 

The only evidence tending to show that the bankrupt 
firm, as such, ever had any interest in Taylor’s debt is the 
the transfer of that debt to the bankrupts’ books on the 21st 
December, 1870 (Exhibit 16, pp. 65, 66), five months after 
the policies had been assigned for the benefit of the wife and 
children of Theodore H. Vetterlein. How or why this entry 
was made is not shown, nor is it pretended that if it were 
an assignment of the debt it is founded upon any considera- 
tion. The only proof made upon the subject is that this 
entry “ was made by Theodore J. Vetterlein after his return 
“from Europe, and eleven months after his retirement from 
“the firm, and in the books of the firm with which he had 
“no connection ” (p. 65). 

It is conceded that unless the policies passed to the bank- 
rupt firm by virtue of their entry, that firm never had or 
acquired any interest in them or in the indebtedness of 
Taylor for which they were pledged. . 


i 


ITT. 


THE FRAUD ALLLEGED IN THE BILL HAS NOT BEEN PROVED 
AGAINST ANY ONE. 


1. It is not averred that the firm of Vetterlein & Co. were 
insolvent or contemplated insolvency on the 18th July, 1878, 
nor is there a particle of proof tending to show that Theo- 
dore H. Vetterlein contemplated insolvency on that date. 

‘Not one word is uttered as to the extent of his private 
means, and there is no suggestion that he personally owed 
any one one dollar. The entire evidence is directed to the 
financial condition of his firm, whose insolvency or contempla- 
tion of insolvency is not averred. He testified (pp. 50, 51) that, 
at the time of this assignment, he was solvent; that he did 
not believe himself insolvent; that his firm was solvent, to 
the best of his knowledge and belief, and that up to that 
time he had no reason to suppose that either he or his firm 
would become insolvent. He swears that the assignment 
was not not made with any intent to evade the provisions 
of the bankrupt act or to defraud his creditors, and that 
Taylor was at the time a young man‘in robust health, and 
there was nothing to indicate that the policies were likely 
to become payable soon ; and there is not a word of testi- 
mony in the record tending to contradict him. 


2. Nor is there a word of testimony tending to show that 
the assignment of these policies was “ not made in the usual 
and ordinary course of business of Theodore H. Vetterlein.” 
If the policies belonged to him he had a right to dispose of 
them, so far as the complainant is concerned, in any man- 
ner not prohibited by the bankrupt act. He testified (p. 52) 
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that he transferred these policies for the benefit of his wife, 
in lieu of increasing the insurance on his own life, these 
policies being mainly fully paid up and the premium neces- 
sary to be paid on policies issued on his life being very large. 
If Theodore H. Vetterlein was solvent, and believed himself 
to be so, it certainly was not an abnormal act to transfer as 
small an asset as this for the benefit of his family. If the 
property had been $10,000 Government bonds the transac- 
tion, under the circumstances, would have been natural and 
normal. 


3. The testimony does not show that either of the bank- 
rupts or their firm were insolvent or contemplated insolv- 
ency on the 18th July, 1870. 

The report of a committee of their creditors, signed by 
the complainant as a member of that committee, and adopted 
by all their creditors, shows that the bankrupt firm was not 
insolvent on the 24th May, 1870; and the siz months’ notes 
set up in the petition, on which they were adjudicated bank- 
rupts, did not mature till November 28, 1870. On the 24th 
May, 1870, they had a surplus of $195,740.45 of undoubted 
values over “all liability, besides leaving a large margin 
contingent,” &c. (page 57), and on the 12th September, 1871, 
the complainant admits that the value of their assets 
amounted to $371,324.80. All the claims against them, dis- 
puted and otherwise, including the Government claim of 
$100,000, were $238,100 (page 37). 


4. There is no proof tending to show that the assign- 
ment of July 18, 1870, was in fraud of creditors, within the 
meaning of section 5046. That requires proof of actual 
fraud or dishonest intent—not implied fraud consistent with 


good faith. In Stewart vs. Dunham (115 U. S., 6.) the court 
held it to be a grave charge, of which the law requires con- 
vincing proof. The conceded facts are that Theodore H. 
Vetterlein intended to increase the insurance on his own life 
for the benefit of his family, and instead of so doing assigned 
these and other policies in trust for that purpose, because 
the latter were paid-up policies, requiring no further pay- 
ments of premiums, while the annual premium for insur- 
ance on his life at his advanced age would be very heavy. 
It may be that his intentions were ineffectually carried out, 
and that the law did not sanction the transfer, but it was 
not shown that his intent was dishonest. The fact that the 
conveyance was voluntary and without consideration does 
not of itself imply fraud. 

T. MitcneEtt Tyne, 


Counsel for Appellanis. 
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In the Supreme Court of the United States, 


OCTOBER TERM, 1887. 


THEODORE H. VETTERLEIN e¢ ai. 
Appellants, 


08. 


DEMAS BARNES, Assignee, éc. 


Points of Argument for Appellants. 


The subject-matter of this suit is the proceeds of 
certain policies of life insurance on the life of one J. 
Kinsey Taylor, deceased, claimed by one Demas 
Barnes, the complainant in this action as assignee in 
bankruptcy of Theodore & Bernhard T. Vetterlein, 
who were jointly and severally adjudicated bank- 
rupts on February 7, 1871. 

The policies were payable to Taylor’s legal repre- 
sentatives, but neither of the Vetterleins nor the 
complainant is such legal representative, nor does 
any one of them stand in such a relation of consan- 
guinity to the assured as to have an insurable inter- 
est in his life. 

It therefore follows that the complainant must es- 
tablish his title upon some other legal ground than 
as direct beneficiary under these policies. 


2 


The bill of complaint is too uncertain in its aver- 
ments to afford any distinct description or theory of 
the title claimed, but the Circuit Court bases the 
title of the assignee upon the ground that the poli- 
cies had been assigned to Theodore H. Vetterlein as 
collateral security for a debt, which debt it finds to 
have been, at the time of the adjudication in bank- 
ruptcy, and at the time of the alleged assignment by 
him of the policies for the benefit of his wife and 
children, the property of the bankrupts, and the said 
assignment by him to have been without considera- 
tion and void. In other words, the court finds that 
Theodore H. and Bernhard T. Vetterlein had an in 
insurable interest, as creditors, in the life of Taylor, 
and that this interest, in so far as represented by 
these policies, was exclusive in the bankrupts. 

With all due respect to the learned judge of the 
Circuit Court, it is respectfully submitted that this 
view cannot be supported— 


(1.) Because it is not the case alleged in the bill ; 

(2.) Nor is it established by competent proof ; 

(3.) Because the parties essential to such a finding 
are not before the court. 


I. 


The bill alleges that Taylor was indebted to the 
bankrupts estate as ‘‘Th. H. Vetterlein & Son,” or 
as ‘‘ Vetterlein & Co.,’’ in a definite sum, and: that 
the policies were given to secure that indebtedness. 
That Theodore H. held them as collateral for that 
purpose, and had assigned them to Theodore J. and 
Barnhard T., in trust for the benefit of the wife and 


Ee ee 
‘ is : 
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children of Theodore H. in fraud of the rightsof the 
assignee. : 

The proof, however, shows that the assignment by 
Taylor was made, before the two firms referred to 
had any legal existence and to secure an indebted- 
ness due to a wholly distinct firm, in Philadelphia, 
composed not only of legally but of actually different 
persons. No identity of interest in the two firms is 
alleged nor is it alleged that the rights of that firm 
were succeeded to, by way of assignment, or other- 
wise, by the bankrupts—indeed the existence of the 
first firm is not noticed in the bill. 

The case made by the proofs is wholly distinct 
from the case attempted to be proved and found by 
the Circuit Judge and from the allegations of the 
bill, and, as was very clearly stated by this Court, a 
complainant can no more recover upon a case proved 
and not stated than upon one stated and not proved. 


Foster vs. Goddard, 1 Bl., 518; 
Boone vs. Chiles, 10 Pet., 209. 


II. 


Nor is the proof competent to support the case 
found by the Circuit Judge. 


a. 


The assignment of a policy of life insurance to one 
not having a direct interest in the life of the assured 
by reason of consanguinity is void on grounds of 
public policy as a mere wager. It may be good to 
secure a debt, but then only to the extent of the 
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debt and not as an absolute transfer of the entire in- 
terest. 

Cammack vs. Lewis, 15 Wall. 

Warnock vs. Davis, 14 Otto 775. 


It is therefore essential, in order to make out a 
title in Theodore H. and Bernhard T., through whom 
complainant claims, to show that they had an insur- 
able interest in the life of the assured as creditors, 
at the date of the adjudication in bankruptcy, and 
at the time of the institution of this suit. 


b. 


The proof shows, that Taylor was originally in- 
debted, not to them, but to another firm, ( Rec. pp. 
6, 11, 46,) that he gave a judgment note to that firm 
for the entire amount, ( Rec. pp. 6, 46, ) and mort- 
gage for eight thousand dollars, ($8,000,) ( Rec. pp. 
46, 55,) and that subsequently that jirm, his only 
established creditors, cancelled all but ten thousand 
dollars, ($10,000,) of that debt. (Rec. pp. 46, 63.) 
Conceding, that under the pleadings complainant 
could show, and that by the proofs he has shown, 
the indebtedness and its collaterals to have passed 
to the bankrupts, still, it appears; 


Cc. 


That the policy was not assigned absolutely, (Bill 
p. 2 and Rec. p. 50,) but simply to secure a current 
Jtuctuating account, (Rec. pp. 6, 7,) and no proof is 
given that there was anything still due upon that 
account. All but ten thousand dollars was settled 
with the original creditors before the alleged claims 
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of the bankrupts arose, (Rec. p. 63, ) without exhaust- 
ing either the judgment note for $50,000 or the eight 
thousand dollars on mortgage. So that, so far from 
showing an existing indebtedness from Taylor to the 
bankrupts or to his original creditors, the proof 
shows that in 1869 Taylor was indebted to that firm 
in the sum of $10,000, for which they held $58,000. 
of security, exclusive of the policies. The record 
does not show whether anything was realized upon 
the judgment note nor that it was cancelled or re- 
leased to Taylor’s estate. Nor does it show that 
Taylor did not pay, from time to time, upon this in- 
debtedness. But assuming that he did not, and that 
nothing was realized upon the note, it is still mani- 
fest that after applying the $8,000 mortgage to the 
$10,000 dune, there would remain an indebtedness of 
only $2,000, or $8,000 less than the amount claimed 
by complainant. In any view of the case, this bal- 
ance would not pass under the alleged assignment 
for as to that the policy would become a wagering 
one. 


IIT. 


But even if the allegations and proofs were sufli- 
cient, in a proper case, to sustain the findings of the 
Circuit Court, the necessary facts could not be es- 
tablished in this suit because the parties tobe bound 
thereby are not before the court. 


a. 


Taylor’s personal representative is not a party to 
this suit, and it is manifest that no ex parte account- 
ing of his unliquidated transactions by a firm not his 
creditor but claimed, (not in the bill, but in the find- 
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ing of the Circuit Judge,) to be the successor to his 
creditors’ rights and subrogated to them, could bind 
Taylor’s estate. His creditors or personal repre- 
sentatives in the absence of lawful assignment are 
entitled to any balance on these policies after such 
accounting and without them no valid and subsist- 
ing debts under these policies can be established. 

Barney vs. Baltimore, 6 Wall., 280 ; 

Williams vs. Bankhead, 19 Wall., 568 ; 

Mallow vs. Hinde, 12 Wh., 193; 

Russell vs. Clark, 7 Cr., 69, 98; 

Ribon vs. R. R. Co., 16 Wall., 446, 450. 


b. 


But if this objection were removed, and the in- 
debtedness of Taylor duly established so as to create 
an insurable interest as creditors, in the Philadel- 
phia firm, still, Charles A. Meurer one of the mem- 
bers of that firm is not a party and his interest in 
the credits due to that firm can not be concluded by 
this decree. It is not alleged that the new firm had 
succeeded to his rights, it is not proved, and if it 
had been so alleged and the allegation followed by 
the most direct testimony, it would not be evidence 
against him, to deprive him of his rights. No de- 
gree of directness of allegation nor any weight of 
evidence can establish any fact as against one not 
made a party to the suit. 

Shields vs. Barrow, 17 How., 130; 

Caldwell vs. Taggart, 4 Pet., 190; 

Carey vs. Brown, 92 U.8., 171; 

Bank vs. Carrolton &. R., 11 Wall., 624, 630, 

631 ; 
and cases cited supra. 
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C. 


The same objection applies in the case of the wife 
and children of Theodore H. Vetterlein, the cestuis 
que trust under the alleged but unproved assignment 
for their benefit. It is not alleged that they had 
not an insurable interest in the life of the assured, 
nor is it so proved ; the whole purpose of the bill is 
to deprive them of the benefit of an alleged assign- 
ment of property, claimed to have been made wholly 
for their benefit, but without giving them their day 
in court to show cause against this demand. 

It is confidently asserted that this court has never 
passed a decree disposing of rights or property when 
the record shows that it is held or claimed by a 
stranger to the cause. Equity will dispose of the 
right, title and interest of the parties to the cause, 
but none other. This is a fundamental principle of 
jurisprudence which has been emphatically asserted 
in this court. (See cases supra.) 


da. 


There is no proof whatever of the alleged assign- 
ment. The pretended admissions in the answers 
and the testimony not furnishing the court with any 
specific information. 

The answers would not be evidence of the fact even 


as against co-defendants, but both combined can | 


have no force as against strangers to the cause. 

It is submitted that in order to decree an assign- 
ment to be void, it must be proved to have been 
made as the court can not act upon an imaginary as- 
signment. The vicious instrument must be exhibited 
to the court before it can decree its destruction and 
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cancellation. This has not been done, and there is, 
therefore, no subject matter before the court upon 
which it can act. | 

The language of this court in the case of Jallow 
vs. //inde, 12 Wheat., 198, is strikingly applicable 
to the case at bar: 


‘‘In this case the complainants have no rights 
separable from, and independent of, the rights of 
persons not made parties. The rights of those not 
before the court lie at the very foundation of the 
claim, and a final decision cannot be made between 
the parties litigant without directly affecting and 
prejudicing the rights of others not made parties.’’ 


CALDERON CARLISLE, 
For Appellants. 


A 
Complainant and Respondent. 


t 
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Hupreme Court of the United States. 


THEODORE H. VETTERLEIN & others, 
Appellants, 
V8. 
DrEMAS BARNEs, as Assignee in Bank- 
ruptcy of THrKoporE H. VEtTreEr- 
LEIN and others, 


Appellee. 


Brief for Respondent and Appellee. 


This is an appeal from a decree of the Circuit Court cf 
the United States for the Southern District of New York, 
entered Oct. 5 1883, affirming a decree of the District 
Court, entered on the 16th day of January 1883, adjudg- 
ing an assignment of three policies of insurance on the 
life of J. Kinzey Taylor fraudulent and void as against the 
complainant. 

The action was brought to set aside a voluntary convey- 
ance or assignment made by Theodore H. Vetterlein, one 
of the bankrupts, to Bernhard T. Vetterlein, the other 
bankrupt, and to one Theodore J. Vetterlein, in trust for 
the benefit of the wife and children of Theodore H. Vet- 
terlein. | 

Bernhard T. Vetterlein and Theodore J. Vetterlein are 
both sons of Theodore H. Vetterlein. 

The assignment is dated the 18th day of July, 1871 (see 
bill of complaint and answer), and the petition under 
which Theodore H. and Bernhard T. Vetterlein were ad- 
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judged bankrupts was filed December 28th, 1870 (see Com- 
plainant’s Exhibits 1 and 2, Transcript, pp. 20, 21). 

The bankrupt act ‘(sec. 5129, sec. 35 old number), 
in force at the time of the assignment, provided, in sub- 
stance, that if any person being insolvent, or in contem- 
plation of insolvency or bankruptcy, within six months 
before the filing of the petition by or against him, makes 
any payment, sale, assignment, transfer, conveyance, or 
other disposition of any part of his property, to any per- 
son who then has reasonable cause to believe him to be in- 
solvent, or to be acting in contemplation of insolvency, 
and that such payment, sale, assignment, transfer, or other 
conveyance is made with the view to prevent his property 
from coming to his assignees in bankruptcy, &c., the sale 
or assignment should be void. 

The act also provides (sec. 5130) that the fact that 
such payment, piedge, sale, assignment, transfer, convey- 
ance, or other disposition was not made in the usual and 
ordinary course of business of the debtor, shall be prima 
FJacie evidence of fraud. 

J. Kinzey Taylor was a debtor of Vetterlein & Co., of 
Philadelphia, to a large amount. That firm was composed 
of Theodore H. Vetterlein, Bernhard T. Vetterlein, Theo- 
dore J. Vetterlein and Charles A. Meurer. 

In 1867, Taylor, as a collateral security for his indebted- 
ness to this firm, assigned to Theodore H. Vetterlein, one 
of the members thereof, a number of policies of insurance 
on his (Taylor’s, life (Transcript, p. 39). 

These policies were subsequently reduced in amount, 
and merged into the policies in question. 

The reduced policies, amounting in the aggregate to 
$10,000, were nearly full paid, the premiums required to 
be paid upon them being but trifling in amount. 

In July 1869, Mr. Meurer withdrew from the firm of 
Vetterlein & Co., and the business was continued in the 
same firm name by Theodore H. Vetterlein, Bernhard T. 
Vetterlein and Theodore J. Vetterlein, who took all the 
assets and paid all the liabilities of the firm. 
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On December 31 1869, Theodore J. Vetterlein withdrew 
from the firm, and the business was continued in the same 
firm name by Theodore H. Vetterlein and Bernhard T. 
Vetterlein, who, in turn, took al] the assets and paid all 
the liabilities of the firm. 

These two partners continued the business up to the 
time of the bankruptcy proceedings. 


Points. 


First.—It is clear that both Theodore H. Vetterlein and 
Bernhard T. Vetterlein were insolvent on the 18th day of 
July 1870, the date of the assignment. 


ee 


The evidence shows: 


1. That at the time of the assignment an action was 
pending against Theodore H. Vetterlein, Bernhard T. 
Vetterlein, and Theodore J. Vetterlein, brought by 
the United States to recover over $540,000, in which 
action the defendants subsequently confessed judg- 
ment for about $100,0U0, which remains wholly unpaid. 
(Complainant's Exhibit 3, Transcript, p. 24, and evi- 
dence of Theodore H. Vetterlein, Transcript, p. 77.) 


2. That in the month of May 1870, and about two 
months prior to the assignment, Theodore H. Vetter. 
, lein and Bernhard T. Vetterlein called a meeting of 
° ‘ their creditors, and secured an extension. 


Testimony of Mr. Barnes, Transcript, p. 75. 


The exhibit of the finances of the firms was prepared 
by Jacob Kuhlke, their bookkeeper. (Transcript, p. 
48.) 

The statement of the committee of the creditors as to 
the condition ‘of the bankrupts in May 1870, and an- 
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nexed to the answer as Exhibit ‘‘ A,’”’ on page 14, was 
@ mere opinion, based solely on the statements of the 
bankrupts and their employees (Transcript, p. 59), at 
a time when they were seeking a favor from their cred- 


itors, and is no proof of solvency, and indeed can — 


hardly be admissible as evidence. 


The complainant says he did not make an investiga- . 


tion of their affairs except by inquiry. (Transcript, p. 
75. ) 


3. That in December 1870, the bankrupts made what 
purported to be a general assignment of all their prop- 
erty for the benefit of their creditors, and that such 
property was inventoried by sworn appraisers, and by 
inventory filed in January, 1871, was inventoried at 
$86,656.82. (Complainant's Exhibit 10, pages 28-30.) 


4. That on the 28th of December 1869, a petition in 
bankruptcy, on which they were subsequently adjudi- 
cated bankrupts, was filed (Complainant’s Exhibit 2, 
page 21, and Complainant’s Exhibit 1, page 20). 

That the amount of debts proved in bankruptcy was 
over $350,000, and the amount of assets collected by 
the assignee about $112,000 in gross (see testimony of 
Mr. Sharp, pages 36, 37, inclusive, and of Mr. Barnes, 
page 74). The claim that the bankrupts were solvent 
at the time of the appointment of the assignee, in 
March 1870, is a weak invention. 

The answers admit subsequent insolvency. 

The statement that the assignee estimated the assets 
at $300,000 and upwards is unsupported. 

The report he was required to file, and filed, as as- 
signee, simply gave the amount of the book accounts, 
&c., as they appeared on the books of the bankrupts. 
Actual values were not required or given. 

The allegation in the answer that the bankrupts 
subsequently became insolvent by losses by fire, and by 
the European war, is entirely unsupported by the 
testimony, and Theodore H. Vetterlein states in his 
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evidence that the property destroyed by fire was in- 
sured, and had nothing whatever to do with the bank- 
ruptcy (Transcript, p. 75). 

But little, if any, reliance whatever can, in such 


cases, be placed upon the statements of the assignor 
that he had no reason to believe himself insolvent. 


In re Graham, 3N. B. Reg., 357, 361. 
Kehr ov. Smith, 20 Wallace, 31. 


In the latter case this court set aside a voluntary 
conveyance of $7,000, where the grantor had assets 
to the amount of $16,132, and owed only $9,306. 


Second.—A voluntary conveyance is manifestly not 
in the usnal and ordinary course of business, and the pre- 
sumption of fraud arising under the statute from the 
unusual character of the transaction, can only be overcome 
by proof that the assignees took proper steps to ascertain 
the pecuniary condition of the assignor. 


6 N. B. Register, 357. 


There is no evidence that the assignees made any inquiry 
or investigation whatever. 

One of them was a member of both bankrupt firms at the 
time of the assignment, and the other had withdrawn 
within a year. 

They were both parties to the action brought by the 
United States, and one of them at least was present at 
the meeting of the creditors at which an extension was 


granted (page 47). 


Third.—Bnt it is claimed that the policies in question 
were the property of Vetterlein & Co., composed of Theo- 
dore H. Vetterlein, Bernhard T. Vetterlein, Theodore J. 
Vetterlein and Charles A. Meurer, and that that firm asa 
firm was solvent and paid its debts, and that Theodore J. 
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Vetterlein, as the only remaining partner of a solvent firm, 
is the sole owner of thesé policies, and that therefore no 
title or interest ever passed to the complainant. 


To this, there are a number of answers : 


1. That Theodore J. Vetterlein has no interest in the assets 
of the former firms of which he was a member is res 
adjudicatu (Memorandum of the Judgment Record 
Complainant’s Exhibit 6, page 26.) 

He brought an action in the Circuit Court 
below against Demas_ Barnes, as assignee, &c., 
setting forth, among other things, that he . 
was a member of the firm of Vetterlein & Co., of 
Philadelphia, until the 31st of December, 1869, when 
he withdrew, that there was a large amount due him 
from that firm ; that the assignee had collected assets 
of that firm and claimed to hold other assets uncol- ; 
lected, and that the firm was never bankrupt, and 
asked for judgment for $50,000, and also for an ac- 
counting. 

Judge Choate, who tried the cause, decided the case 
against the complainant on the merits, as well as on 
the ground of the Statute of Limitations. 

Vetterlein ». Barnes, 6 F. R., 693. 

2. Theodore J. Vetterlein, in fact, as appears from the evi- 
dence, independent of the judgment record in the ac- 
tion brought by him, withdrew or received all his 
interest in the firm. 

The evidence is (p. 67), that the books were written 
up as of the date when Theodore J. Vetterlein with- 
drew from the firm. 

His ledger account is brought down to Jan- 
uary 31 1871, eleven months after he _ with- 
drew from the firm, and shows that he was indebted to 
the firm in $57.50. (Account Transcript, p. 70). 

In the meantime, and of the date of December 21, 
1870, he had become indebted to the firm from which 

he had withdrawn, in the sum of $1,479.55, which was 
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charged to the firm of Theodore H. Vetterlein & Sons, 
and the account thus balanced. (Same account, p. 70.) 
All other accounts with Theodore J. Vetterlein had 
, been carried to this account. (Transcript, pp. 68 & 69.) 
Under date of March 31 1870, three months after he 
withdrew, he was charged with his share of the losses 
(profit and loss account, $713.98, see page 68; also 
Journal entry, Complainant’s Exhibit 20, page 86). 

The balance remaining to his credit on the account 
(page 85) is carried to his account (page 70), and there 
absorbed. 

There is no pretence that Theodore J. Vetterlein had 
any interest in the firm except as shown by the books 
of the firm. (Testimony of T. J. Vetterlein, p. 60, 6th 
and 7th answers: p. 61, 22d and 23d answers.) 

Independent of the judgment record, it is as plain 
as figures can make it that Theodore J. Vetterlein, af- 

ter his account was written up, had no interest in the 
firm of Vetterlein & Co., of which he was a member. 


3. The answer alleges that Meurer, when he withdrew from 
it, was in debt to the firm, and that he had no interest 
in the assets. | . 


If neither Meurer nor Theodore J. Vetterlein had 
any interest in the assets of the firm of which they were 
members, and there were no creditors as is alleged, the 
policies in question at the time of the assignment be- 
longed solely to Theodore H. Vetterlein and Bernhard 
T. Vetterlein, the bankrupts. 


4. Each succeeding firm of Vetterlein & Co. took the assets 
and paid the liabilities of the preceding firm. 


The indebtedness of Taylor to the firm of Vetterlein & 
Co., after $40,000 had been written off to profit and loss, 
stood on the ledger of that firm on the 21st of December, 
1870, at $11,560.14. 


Complainant’s Exhibit 16, pages 65, 36. 
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This was evidently treated as good and collectible, and | 
the profit and loss accounts were made out on that theory. 
It was transferred December 21, 1870, to the ledger of | 
the bankrupts’ firm from the ledger of the old firm. | | 


Complainant's Exhibit 13, page 79, fifth item from 
bottom of page. 


This indebtedness of Taylor, including the $40,000 writ- : 
ten off to profit and loss, appeared to be an asset of the : 
bankrupt firm in the schedule of assets filed at the time 
they made their general assignment. — 


Inventory, p. 29, third item from top of page. 


Theodore H. Vetterlein testifies that the J. K. Taylor 
\ claim was taken by the last firm (page 36). 
The policies, being only collateral to the indebtedness, 
follow the debt. ib. 


The fact that the last firm of Vetterlein & Co. paid the 
premiums on these policies as late as July 1870, is strong 
evidence that the new firm considered the policies as be- 
longing to it. 


See Exhibit 11, page 33, and Journal entry, p. 35. 


One of the premiums, it will be observed, was paid by 
the new firm even after the date of the assignment to Bern- 
hard T. Vetterlein and Theodore J. Vetterlein, in trust. 
This claim that ‘l'heodore J. Vetterlein, as a partner of 
Vetterlein & Co., is the sole owner of the policies, it 
will be observed, is entirely inconsistent with the claim that 
Theodore J. and Bernhard T., as assignees, are the owners. 


SAO BARES ARES BNE IMS VIE An bE MANN, ee eee 
ak Ne rane, ioe oe As Ba Fit oa i “ > 4 Y 
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Fourth.—The assignment is void as against creditors, 
independent of sections 5129 and 5130 of the bankrupt act. 
Section 5046 of the act vests all such property in the as- 
signee in bankruptcy. 


okies. 
tee 
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Sedgwick »v. Place, 12 Blatch. Rep., 163. 
Spaulding ». McGovern, 10 N. B. Register, 188. 
Cave v. Phelps, 39 N. Y. Rep., 164. 


The fact that a similar assignment made at about the 
same time, to the same assignees upon the same trust, has 
been adjudicated to be void, is strong evidence in this 
case. 


See Judgment Roll, Compl’ts Exhibit 5, page 26, 
and testimony, page 33. 


Althongh this judgment was by default, that does not 
affect its force, and its validity cannot be attacked in this 
action. 


Fifth.—The assignor and the assignees are the only nec- 
essary parties. 

No case can be cited in which it has been held, that in an 
action brought to set aside an assignment or conveyance, on 
the ground that it is void as against creditors, the cestut 
que trust is a necessary party defendant. 

In this case the assignees answered and alleged that the 
assignment was valid, and did not plead any defect of par- 
ties, nor does the record show any attempt to take any ad- 
vantage of an alleged defect of parties until the argument 
of this appeal. 

In case of McBurney ?. Carson, 99 U. S., 567, this Court 
held, where the identical question was presented of non- 
joinder in an action to set aside a transfer as fraudulent, 
that it was a fatal objection that the point had not been 
raised below, Mr. Justice Swayne (p. 570), delivering the 
opinion of the Court, said : 

‘‘ Here it has been insisted that all the other defendants to the 
amended bill should have been made parties to the supplemental 
bill also. To this objection it is a sufficient answer that it does 
not appear to have been taken below. It cannot therefore be 
taken here. Were we to hold otherwise, we should, in this respect, 
exercise original, instead of appellate, jurisdiction.” 


a 
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The claim that the assignees should have been designated 
as trustees—in view of the fact that the theory of the action 
is that the assignment or paper purporting to make them 
such is void —is frivolous. ' 


Sixth. —The contentions upon the brief for the appel- 
lants do not affeet the merits of the decree below. This 
Court can hardly fail to notice how ingenious are the at- 
tempts of the learned counsel to withdraw the attention 
of the Court from the questions in the case to irrelevant 


matters. 


Seventh.—The decree of the Circuit Court should be 


affirmed, with costs. 
JAMES K. HILL, 
Henry T.. WING, 
For Complainant and Appellee. 


HARRINGTON PUTNAM, 
of Counsel. 
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UNION RAILROAD CO. OF BALTIMORE VS. JAMES J. DULL ETAL 1 


1 Tue UNITED STATES OF AMERICA, To wit : 
District of Maryland, 


At a circuit court of the United States for the fourth circuit in and 
for the district of Maryland, begun and held at the city of Balti- 
more on the first Monday of April, being the seventh day of the 
same month, in the year of our Lord one thousand eight hundred 
and eighty-four. 

Present : The Honorable Hugh L. Bond, circuit judge; Thomas 
J. Morris, judge Maryland district ; Archibald Stirling, Jr., Esquire, 
attorney; John M. McClinton, Esquire, marshal; James W. Chew, 
clerk. 

Among others were the following proceedings, to wit: 


THe Unron RAILROAD COMPANY OF BALTIMORE ) 
v8. 

JAMES J. Dutt, JAcos C. BAMBERGER, JOHN ELLicortt, In Equit 
Samuel M. Shoemaker, The Canton Company of y 
Baltimore, The National Mechanics’ Bank of Balti- 
more. : 


2 Be it remembered that heretofore, tg wit, on the 27th day 

of October, 1879, the said James J. Dull and Jacob C. Bam- 
berger, by I. Nevitt Steele and A. W. Machen, Esquires, their solici- 
tors, produced and filed in the circuit court here the following tran- 
script of the record and proceedings of the circuit court of Baltimore 
city, in the eighth judicial circuit of the State of Maryland, to wit: 


Record. 


STATE OF MARYLAND, sc ; 
City of Baltimore, 


At a session of the circuit court of Baltimore city, in the eighth 
judicial circuit of the State of Maryland, begun and held at the 
court-house, in the city of Baltimore, in and .for the city aforesaid, 
on the second Monday in January (being the thirteenth day of the 
same month), in the year of our Lord one thousand eight hundred 
and seventy-nine. 3 

Present: The Honorable Robert Gilmor, associate judge of the 
supreme bench of Baltimore city, assigned to and presiding in the 
circuit court of Baltimore city; Philip M. Snowden, sheriff; James 

R. Brewer, clerk. 
3 Among other were the following proceedings, to wit: 


Tue Union RAILROAD COMPANY OF BALTIMORE 


vs. 
JAMES J. Dutt e¢ al. 


Be it remembered that at the above term, to wit, on the tenth day 
of February, in the year of our Lord one thousand eight hundred 
and seventy-nine, came The Union Railroad Company of Baltimore 
into the circuit court of Baltimore city here, by William A. Fisher, 
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Esquire, its solicitor, and exhibited to said court its bill of complaint 
in form following, to wit: 


THE UNION RAILROAD COMPANY OF BALTIMORE VS. 


To the Honorable Robert Gilmor, judge of the circuit court of Balti- 
more city: 


The bill of complaint of The Union Railroad Company of Balti- 
more, a body corporate and politic, humbly shows unto your honor 
that your orator was authorized by its charter to construct a line of 
railway from a point near the Belvidere bridge, in the city of Balti- 
more, to tide-water at Canton, and in the spring of the year eighteen 
hundred and seventy-one your orator advertised for proposals for 
the said work of construction ; that bids were made by a number of 
persons, and among others, by William M. Wiley and James J. Dull, 
of the State of Pennsylvania, and R. Snowden Andrews, of the city 
of Baltimore, who did not bid jointly; that finally, upon the open- 
ing of the bids, an arrangement was made between the said Wiley, 
Dull, and Andrews, by which they obtained, as copartners, the 

contract for the construction of the whole work, and on the 
4 first day of May, A. D. 1871, a contract, in writing, for the said 

construction, with full details and specifications and prices, 
was entered into between your orator and the said Dull, Wiley and 
Andrews, as copartners, and on the 6th day of July following a sup- 
plemental contract, in writing, was entered into between your orator 
and the said Dull, Wiley and Andrews, by which the contractors 
were allowed to construct a part of the work by open cut in place of 
drift-tunnel, and certain other modifications were made in the terms 
of the former contract, all of which will more at large appear from 
copies of the said contracts, which your orator has not at present in 
its possession, but which will be hereafter filed as part of the record, 
to be hereafter mentioned. 

Further complaining, your orator shows unto your honor that 
shortly after the execution of the said supplemental contract your 
orator was informed that the said R. Snowden Andrews had dis- 
posed of his copartnership interest to the said Dull and Wiley, who 
thereby became sole contracting parties, to which change your orator 
consented. 

Your orator further shows that the said Dull and Wiley, as sole 
contractors, as your orator then believed, proceeded with the works 
mentioned and contemplated in said contracts, and finally completed 
the same, and payments were from time to time made on account 
thereof by yuur orator; and a controversy arose between your orator 
and the said Dull and Wiley as to several matters connected with 

the said contracts and the compensation proper to be paid by 
5 the said railroad company to the said Dull and Wiley, the 

said Dull and Wiley claiming that they were entitled to re- 
cover a large additional sum, which was, among other things, very 
largely based upon the pretext that they had contracted with refer- 
ence to a certain model for the tunnel presented to them by John 
Ellicott, the acting chief assistant engineer of the company, and that 
a change to their disadvantage was afterwards made by your orator, 


JAMES .J. DULL ET AL. 


and it was on the other hand claimed by your orator that no such 
change was made, and that the contractors had been overpaid. 

Your orator further shows unto your honor that articles of agree- 
ment were entered into between your orator and James J. Dull, as 
surviving partner of said Wiley, who died while the controversy 
was pending, by which a suit which had been brought against your 
orator by said Dull for his pretended causes of action in the Balti- 
more city court was referred to the arbitrament of Henry Tyson 
and Robert K. Martin and a third person to be appointed by them; 
that said Tyson and Martin appointed H. D. Whitcomb as the other 
arbitrator, and the said three arbitrators proceeded to hear and de- 
termine the matters submitted to them, and finally most unjustly 
awarded against your orator, in favor of the said Dull as such sur- 
viving partner, the sum of about $54,000, and judgment was entered 
on the award by said court against your orator for the sum’of 
$54,159.50, all of which will more fully appear from a transcript.of 
the record in said cause, which your orator is unable at present to 
file because the clerk could not complete it in time, but which your 

orator will file in a few days. 
6 Further complaining, your orator shows unto your honor 

that at the time the specifications and other papers were pre- 
pared for the said biddings,and at the time of the preparation by your 
orator of the said contracts and of the execution of the same, the chief 
engineer of your orator was Charles P. Manning and the assistant 
chief engineer was the said John Ellicott, and that the said Man- 
ning was engaged in the completion of some work on the Cincin- 
nati and Marietta Short Line railroad in Ohio which rendered it 
necessary that he should be absent for long periods from the city 
of Baltimore, by reason whereof the preliminary arrangements with 
reference to the preparations for the bidding, the interviews with the 
parties proposing to make the bids and the contracts before men- 
tioned, and, indeed, the general superintendence of the work for 
some months from its commencement, was left almost entirely to 
the said Ellicott, in whom your orator and the said Manning then 
reposed the fullest confidence. 

Further complaining, your orator shows unto your honor that 
the said Ellicott remained in his said position for the period of 
about a year, when he left the service of your orator, not by reason 
of any distrust of his capacity or integrity, but by reason of some 
differences between him and the said Manning, the chief engineer, 
who had then finally returned to the city of Baltimore. 

Your orator further shows unto your honor that there was no just 
foundation whatever for any of the pretended claims of the said 

Dull which were claimed before and allowed by the said arbi- 
7 trators, but they made several allowances, which amounted in 
the aggregate to the sum before mentioned. 

Your orator further avers that the said Ellicott was presented and 
sworn before the arbitrators as a disinterested witness on behalf of 
the said Dull, and upon his testimony, mainly if not entirely, the 
said arbitrators allowed the pretended claim of the said Dull, based 
upon an allegation in the change of the model for the construction 
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of the said tunnel; and also other of the claims made by the said 
Dull, to which change said Ellicott testified, although in fact no 
change was made of the execution of said contract. 

Your orator further avers that said Dull himself was sworn and 
examined before the arbitrators and testified, among other things, 
that he was the sole surviving contractor, and that the only con- 
tractors had been said Andrews, Wiley, and himself. 

Further complaining, your orator shows unto your honor that 
after the entry of the said judgment the same was paid by your 
orator, partly in cash and partly in its promissory notes, the princi- 
pal, together with interest notes payable every six months, all made 
by your orator and payable to bearer or to the person to whose order 
they might be thereafter made payable ; that all of said notes have 
now been paid, except one note of $14,000, due on the tenth day of 
February, 1879, one for $18,562.15, due on the tenth day of Febru- 
ary, 1880; and three interest notes, one for the sum of $993.14, due 

on the tenth day of February, A. D. 1879; one for $556.86, 

8 due August 10th, 1879; and one for $556.14, due February 

10th, 1880. : 

Further complaining, your orator shows unto your honor that 
within three months past an action was tried in the circuit court of 
the United States for the eastern district of Pennsylvania, wherein 
one Milo W. Locke, who was formerly in the employ of the said 
contractors on said work, was the plaintiff, and the executor of the 
said William M. Wiley were the defendant, and the said James J. 
Dull was examined asa witness for the defendant, and in the course 
of his cross-examination the said Dull admitted that the said Dull, 
Wiley, and Andrews, and afterwards the said Dull and Wiley, were 
not the only persons that were interested in the said contract, and 
that, in fact, they had two secret partners in the transaction, who 
retained their interests until the completion of the work and dur- 
ing said controversy, one of them being Samuel M. Shoemaker, of 
the city of Baltimore, and the other being the said John Ellicott ; 
and the said Dull then and there admitted that he had paid large 
sums to the said Ellicott on account of his interest in the contract, 
but had not yet fully paid him. 

— Your orator further avers that a party who was present in court 
repeated the said evidence to your orator, and thus conveyed to 
your orator the first intimation of the gross fraud which has been 
perpetrated upon it. 

Your orator further avers and charges that it has since learned 


that at least the sum of eighteen thousand dollars was paid by the 


said Dull and Wiley to the said Ellicott, of which ten thou- 
9 sand dollars was paid in a single check. 

Further complaining, your orator avers and charges that 
the amount awarded to the said Dull was so awarded by virtue of 
the said contracts and by means of the covinous and fraudulent con- 
duct of the said Dull and the said Ellicott; and your orators are 
advised that the said construction contracts and the said arbitration 
contract were obtained from your orator by the fraud, covin, 
and deceit of the said Dull and Ellicott, with the knowledge 
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of the said Samuel M. Shoemaker, and the said award and. 


judgment were obtained by the fraud and deceit of the said Dull 
and the said John Ellicott, and vour orator is advised that the said 
contracts and the said award and judgment are by the rules of 
equity void, so far as your orator is concerned. 

Further complaining, your orator shows unto your honor that all 
of the said unpaid notes yet remain the property of the said James 
J. Dull or of the said Samuel M. Shoemaker, and the two of said 
notes which will be due on the tenth day of February, A. D. 1879, 
have been sent by J.C. Bamberger, of Harrisburg, Pennsylvania, 
trading under the name of the Mechanics’ Bank, to the National 
Mechanics’ Bank of Baltimore for collection, and are now in the 
possession of the last-named bank, and the same were so sent by the 
said Bamberger, as the agent of the said James J. Dull. 

Further complaining, your orator shows unto your honor that 

when the said payment of cash was made and said notes were 
10 ~~ given by your orator a stay of execution on said judgment 

was agreed upon so long as your orator should pay the said 
notes according to their tenor; and the Canton Company, of Balti- 
more, another body politic and corporate, executed a contract with 
said Dull, whereby it guaranteed the payment of said notes, a copy 
whereof will appear in the transcript of the record in said cause. 

Your orator further shows that the said notes due on the 10th 
day of February next bear no endorsement save that of the said 
Bamberger, which appears in his capacity of cashier of his bank, 
only and merely for identification into collection, and for this rea- 
son and because of the production of the money there is no neces- 
sity in any event to present or protest the notes, which would be in- 
jurious to the credit of your orator, without justification. 

Your orator further avers that it is quite able to meet the said 
notes as they mature, and is induced to file this bill only by the 
wish to prevent the complete consummation of the said fraud and 
cheat upon it. In evidence of its good faith in this particular it now 
tenders herewith and brings into court the full amount of the two 
notes which will be payable on the 10th day.of February, 1879, to 
be disposed of as your honor may direct, and to be returned to 
your orator only when it shall make good its said allegations of 
fraud. 

Your orator further shows that it is advised that the said con- 
struction contract and the said contract for arbitration are and were 
not binding upon your orator, because the same were obtained from 

it by fraud and imposition, in which the said Dull and Elli- 
11 cott are active parties and the fruits of which were received 

by said Shoemaker with full knowledge of the fraud, and 
that the said award, judgment, and promissory notes are not bind- 
ing on your orator, for the like reasons; and it is further advised 
that it is entitled to a decree declaring void the said contracts, 
award, Judgment, and notes, and providing for a return to your ora- 
tor by the said Dull, Shoemaker, and ‘Ellicott of the sums which 
have been obtained under said judgment, and to a cancellation of 
the notes, and to an injunction preventing the defendants from pro- 
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ceeding to enforce said judgment, the said notes, or said contract of 
guaranty, and from parting with said notes. 

To the end, therefore, that the said James J. Dull, Samuel M. 
Shoemaker, John Ellicott, Jacob C. Bamberger, and the National 
Mechanics’ Bank of Baltimore may answer the premises under their 
respective corporal oaths, and that the said Dull, Shoemaker, and 
dlicott may specifically state whether any contracts or writings were 
executed between them or them and others in relation to said con- 
tract or said work, or money thence arising, or In any manner con- 
nected with the work to be done or being done upon the line of the 
road of your orator; if so, when they were executed and what have 
become of the same, and that they produce and file the same with 
their answers, and that they may specifically state what verbal agree- 
ment, if not reduced to writing as aforesaid, were made between 
them or between them and others, and that they may produce 

copies of all accounts which have ever been rendered between 
2 them, or any of them, and state when they were rendered, and 
that said Shoemaker may produce all letters ever received by 
him from said William M. Wiley, said Dull, or said John Ellicott, 
and said firm of Dull, Wiley and Andrews, or of Dull & Wiley, and 
copies of all letters ever written by him to any of them, and that 
sald Dull shall produce all letters ever received by said firm of Dull, 
Wiley and Andrews, or Dull and Wiley, or by himself, from said 
John Ellicott, and especially the letters written by said John Elli- 
eott to said John Dull since the obtention of the said judgment 
making demands or requests for more money, and copies of all 
letters written by the firm of Dull, Wiley and Andrews, orsaid Dull 
himself, to the said Shoemaker, said Andrews, and said Ellicott, in 
relation to said work, said contracts, and all letters written to any of 
them since the first day of March, 1871, and produce all letters 
received by him or said firms from any of said parties since said Ist 
day of March, 1871, and that said Shoemaker, Dull, and Ellicott 
may disclose and state what amounts of money have been paid to 
said John Ellicott and when said payments were made, and may 
produce and file with the answer all checks which were paid to said 
John Ellicott, and that said Shoemaker, Dull, and Ellicott may dis- 
close and state the respective interests held by them, said Wiley and 
said Andrews in the moneys to be derived from said work or said 
construction contracts, and may disclose and state what sums of 
money have been thence received by said Shoemaker, and when and 
in what amounts the same was paid tohim, and may produce and file 
all accounts whatever rendered at any time to said Shoemaker 
13 by said Dull, Wiley and Andrews; Dulland Wiley,said William 
M. Wiley, said James J. Dull, or any clerk or agent of any of 
said parties, and produce with the answers all checks paid to said Shoe- 
maker; and that they may all disclose and state whether any other 
persons had any interest In said work or contracts, and what interest, 
and may disclose what moneys were paid by them, or any of them, 
in connection with said work, to any other person’s interest in the 
profits thereof; and that said Shoemaker, Dull, and Ellicott may dis- 
close and state what share, interest, or right in the profits to be de- 
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rived from said construction contracts each of them and each other 
party in interest .was entitled to; and that said John Ellicott may 
roduce with his answer copies of all letters written by him to said 
Viley, to the personal representatives of said Wiley, to said James. 
J. Dull, to any of the said firms, to said Shoemaker, or said Andrews, 
and all Jetters received by him from any of them, and all accounts 
and all paper-writings of whatsoever character executed by any of 
the said parties or firms received by him; and that the said Bam- 
berger may state when he received the said promissory notes, from 
whom, under what circumstances, and under what understanding 
or agreement, and may state whether the said Dull kept any account 
with him and what amount said Dull had with him when this bill 
was filed, and may produce and file with his answer a true and full 
transcript of the account of said Dull with him, and state whether 
any charge, if any, has been made in the entries of said. ac- 
14 count since the first day of February, 1879, and that the said 
Dull and Shoemaker may disclose and state where the three 
notes aforesaid, one of which will be due in August next, and two 
in February, 1880, now are, and where they were on the 8th, 9th, 
and 10th days of February, 1879, and whether they were then in the 
same condition in which they were when received from your orator; 
and to the end also that the said contracts of May and July, 1871, 
and the contract for arbitration, the contract of the Canton Com- 
pany of Baltimore, the said award, judgment, and promissory notes 
may be declared to be void against your orator, and that the said 
notes remaining unpaid may be brought intothis courtand cancelled, 
and that the said Dull, Shoemaker, and Ellicott may be compelled 
tu refund to your orator the sums which they have received in cash 
on account of said judgment and in payment of said notes; and 
that they may, with their attorneys and agents, be enjoined from 
issuing any execution on said judgment or bringing suits on the 
same or any of said notes or the said contract of guaranty; and that 
the said Dull and Shoemaker may be enjoined from negotiating or 
parting with any of said notes or allowing them to be negotiated or 
parted with by their agents, and from destroying or parting with all 
accounts, letters, and writings which have passed between any of the 
parties in this bill mentioned; and that said Ellicott may be enjoined 
and strictly prohibited from destroying any letters, accounts, contracts, 
or writings of any kind which have been received by him from 
15 Dull, Wiley & Andrews, Dull & Wiley, William M. Wiley, 
or his representative, James J. Dull, Samuel M. Shoemaker, 
or R. Snowden Andrews, or copies of any letters written by him to 
any of them ; and that the National Mechanics’ Bank of Baltimore 
may be enjoined from allowing the notes aforesaid now in its pos- 
session to be presented for payment and protested for non-payment, 
and from parting with the possession thereof to any person; and 
that your orator may havesuch further relief as the rules of equity 
may require: 
May it please your honor to grant to your orator the writ of sub- 
poena, to be addressed to the said John Ellicott and Samuel M. Shoe- 
maker, of Baltimore city, The Canton Company of Baltimore, and The 
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National Mechanics’ Bank of Baltimore, commanding them to be 
and appear in this bonorable court, by a day to be named, to an- 
swer the premises and abide by and perform such decree as may be 
passed in the premises, and also that notice may be given to said 
James J. Dull and Jacob C. Bamberger, by publization, warning them 
to appear in this court by a certain time and show cause, if any they 
have, why the relief prayed should not be granted; and also the 
writ of injunction, directed to the National Mechanics’ Bank of Bal- 
timore, enjoining and prohibiting it from presenting for payment 
and protesting for non-payment the two notes drawn by your orator, 
which will be due and payable on the 10th of February, 1879, one 
for $14,000 and one for $993, and from parting with the posses- 

sion thereof to any one; and that said Shoemaker, Dull 
16 and Ellicott, their attorneys and agents, may be enjoined from 

issuing any execution onsaid judgment and from bringing suit 
on the same or on said notes or contract of guaranty, and from nego- 
tiating or parting with the said promissory notes in any manner, or 
allowing them to be negotiated or parted with in any manner by 
any of their agents or servants, and from destroying, altering, or 
parting with any letters, copies of letters, accounts, or copies thereof, 
paper-writings of whatsoever kind, or checks, drafts, or notes which 
have passed between any of them, or between any-of them and said 
firms of Dull, Wiley & Andrews, Dull and Wiley, the personal rep- 
resentatives of William M. Wiley, William M. Wiley or R. Snowden 
Andrews, and from destroying or parting with any books of account 
or check-books which related to the said construction work, or the 
moneys received from your orator for said work, or to any accounts 
between any or all of the parties above mentioned. 


And as in duty bound, «&e. 
WILLIAM A. FISHER, 
Solicitor for Complainant. 
STATE OF MARYLAND, 
Baltimore City, Ls. 


This Sth day of February, A. D. 1879, before the subscriber, a jus- 
tice of the peace of the State of Maryland, in and for Balti- 

17 more city, personally appeared William G. Harrison, the pres- 
ident of the Union and Railroad Company of Baltimore, 

made oath in due form af law that the matters and facts stated 
in the aforegoing bill are true to the best of his knowledge, informa- 


tion, and belief. 
: J. HOWARD, J. P. 
Whereupon the court passed and filed in said cause the following 
order, to wit: 
In the Circuit Court of Baltimore City. 


Let the injunctions issue, as prayed, against the National Mechanics’ 
Bank of Baltimore upon the complainant depositing with the clerk 
the sum of $14,993, and also against the other parties, as prayed, 
upon the complainant filing a bond, in the usual form, with sure- 
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ties, to be approved by the clerk, in the penalty of thirty thousand 
dolJars. 
Balto., 10th Feb’y, 1879. 
ROBERT GILMOR. 


10th February, 1879, certified check for the sum of fourteen thou- 
sand nine hundred and ninety-three 754; dollars ($14,993.14) brought 
into court by complainant and deposited in the Marine Bank to the 
credit of the cause. 


Whereupon injunction issued accordingly, as prayed, in form fol- 
lowing, to wit: 


[s.s.] The State of Maryland to The National Mechanics’ Bank 
of Baltimore, of Baltimore city, Greeting : : 
18 Whereas The Union Railroad Company of Baltimore ha 
exhibited to us in our circuit court of Baltimore city its bill 
of complaint for relief in equity and for an injunction to restrain you, 
the said The National Mechanics’ Bank of Baltimore, from present- 
ing for payment and protesting for non-payment two notes drawn by 
the complainant and due on the 7th-10th of February, 1879, one for 
the sum of $14,000, and one for $993.14, or about said sums, and now 
in your custody, and from parting with the possession thereof until 
the matter can be heard and determined in equity: 

Now, therefore, these are to command and strictly to enjoin and 
prohibit you, the said The National Mechanics’ Bank of Baltimore, 
from doing as above recited until the further order of our said court 
in the premises. | 

Witness the Honorable George Wm. Brown, chief judge of the 
supreme bench of Baltimore city, the 13th day of January, 1879. 


Issued the 10th day February, 1879. | 
JAMES R. BREWER, Clerk. 


And the sheriff of Baltimore city aforesaid, to whom said injunce- 
tion was delivered to be served, made return thereof to the court 
here thus endorsed, to wit: } 


“Tnjunction served on The National Mechanics’ Bank of Balti- 
more by service on Robert T. Baldwin, president, on 10th aay of 
February, 1879, at 1.16 o’clock p. m., in presence of John Kelly. 

“PHILIP M. SNOWDEN, Sheriff.” - 


i9 And thereupon, to wit, on the said tenth day of February, 
A. D. 1879, the following approved injunction bond was filed 
In said cause, to wit: 


Know all men by these presents — the Union Railroad Company 
of Baltimore, Charles J. Baker, and Benjamin Whitely, of the city 
of Baltimore and State of Maryland, are held and firmly bound unto 
the State of Maryland in the full and just sum of thirty thousand 
dollars, current money, to be paid to the said State of Maryland or 
its certain attorney ; to which payment, well and truly to be made 
and done, we bind ourselves and each of us, our and each of our 
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heirs, executors, and administrators, jointly and severally, firmly by 
these presents. 

Sealed with our seals and dated this 10th day of February, in the 
year of our Lord one thousand eight hundred and _ seventy-nine, 
and with the seal of the Union Railroad Company of Baltimore, and 
subscribed by its president. 

Whereas by an order of the circuit court of Baltimore city, passed 
in a cause wherein the said The Union Railroad Company of Balti- 
more, complainant, and James J. Dull and others, defendants, an 
injunction is about to issue to restrain the said defendants as prayed 
in the bill in said cause exhibited, upon the complainant filing a 
bond with security in the above penalty : 

Now, the condition of the above’ obligation is such that if the said 
complainant shall do and prosecute the said writ of injunction with 
effect and satisfy and save harmless the said defendants if the same 
be not prosecuted with effect, and in such case pay all costs and 

damages that may be occasioned by the issuing thereof, and 
20 shall in all things obey, abide by, perform, and fulfill such 
decree and order as shall be made in the premises, then the 
above obligation to be void; otherwise of full force and virtue. 
[Seal of the Union R. R. Co. of Balto., Md.] ' 
WM. G. HARRISON, 
Pres’t Union R. R. Co. 
CHARLES J. BAKER. |seEat. 
BEMJ’N WHITELY. oe 


Signed, sealed, and delivered in the presence of— 
J. C. WRENSHALL. 


STATE OF MARYLAND, f- 
Baltimore City, } sc 

I hereby certify that on this tenth day of February, 1879, per- 
sonally appeared before me, the subscriber, a Justice of the peace of 
said State in and for said —, John C. Wrenshall and made oath on 
the Holy Evangely of Almighty God that he knows the pecuniary 
circumstances of the within-named sureties, and that they are worth 
the amount of the penalty set forth in the within bond over and 
above their Just debts and liabilities. 

J. HOWARD, J. P. 


Which said bond is thus endorsed, to wit: 
“ Bond approved. James R. Brewer, clerk.” 


21 Whereupon injunction issued accordingly as prayed, in 
form following, te wit: 


[s.s.] The State of Maryland to John Ellicott, Samuel W. Shoc- 
maker and James J. Dull: 


Whereas the Union Railroad Company of Baltimore has exhib- 
ited to us 1n our circuit court of Baltimore city its bill of complaint 
for relief in equity and for an injunction to restrain you, the said 
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John Ellicott, Samuel M. Shoemaker, and James J. Dull, you and 
each of you, your and each of your agents, servants, and attorneys, 
from issuing any execution on a judgment of said Dull against the 
complainant in the Baltimore city court, and from bringing suit on 
the same and upon five notes drawn by the complainant, one due 
10th February, 1879, for $14,000; another due same day for $993.14; 
another due 7th-10th February, 1880, for $18,562.15; another due 
7th-10th August, 1879, for $556.86 ; another due February 7th and 
10th, 1880, for $566.14, or upon the contract of guaranty of said 
notes by the Canton Co. of Baltimore, or from negotiating or part- 
ing with the said promissory notes in any manner or allowing them 
to be negotiated or parted with in any manner by any of their 
agents or servants, and from destroying, altering, or parting with 
any letters, copies of letters, accounts, or copies thereof, paper- 

writings of whatsoever kind, or checks, drafts, or notes which 
22 have passed between any of them or between eny of them and 

said firms of Dull, Wiley and Andrews, Dull & Wiley, the 
personal representatives of William M. Wiley, said William M. 
Wiley or R. Snowden Andrews, and from destroying or parting — any 
books of account or check-books which related to the said construc- 
tion work or moneys received from the complainant, or to any ac- 
counts between any or all of the parties above mentioned, until the 
matter can be heard and determined in equity : 

Now, therefore, these are to command and strictly to enjoin and 
prohibit you, the said John Ellicott, Samuel M. Shoemaker, and 
James J. Dull, you and each of you, your and each of your agents, 
servants,and attorneys, from doing as above recited until the further 
order of our said court in the premises. 

Witness the Honorable George Wm. Brown, chief judge of the 
supreme bench of Baltimore city, the 13th day of January, 1879. 

Issued the 10th day of February, 1879. 

JAMES R. BREWER, Clerk. 


And the sheriff of Baltimore city aforesaid, to whom the injune- 
tion last aforesaid was delivered to be served, made return thereof 
to the court here thus endorsed, to wit: ) 


“Tnjunetion served on John Ellicott on 10th February, 1879, at 
2.45 o’clock p. m., in presence of E. B. Mercer. 

23 Also injunction served on Samuel M. Shoemaker on 15th 

February, 1879, at 5 o’clock p. m., in presence of Geo. Roseman. 


Non est, James J. Dull. 
PHILIP M. SNOWDEN, Sheriff.” 


Whereupon also subpcena issued as prayed, in form following, to 
wit: | 

The State of Maryland to John Ellicott, Samuel M. Shoe- 

[s.s.] | maker,the Canton Company of Baltimore, and the National 

Mechanics’ Bank of Baltimore, of Raltimore city, Greeting : 


We command and enjoin you that, all excuses set aside, you be 
in your person before the circuit court of Baltimore city, at the 
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court-house in said city, on the second Monday of March next, to 
answer the complaint of the Union Railroad Company of Baltimore 
against you in said court exhibited. Hereof fail not as you will 
answer the contrary at your peril. 

Witness the Honorable George Wm. Brown, chief judge of the 
supreme bench of Baltimore city, the 13th day of January, 1879. 


Issued the 10th day of February, in the year 1879. 
JAMES R. BREWER, Clerk. 


24 And the sheriff of Baltimore city, aforesaid, to whom the 
said subpeena was delivered to be served, made return thereof 
to the court here thus endorsed, to wit: 


“Summoned John Ellicott, Samuel M. Shoemaker, the Canton Com- 
pany of Baltimore by service on Walter B. Brooks, president ; the 
National Mechanics’ Bank of Baltimore by service on Robert Bald- 


win, pres’d’t. | 
“PP. M. SNOWDEN, Sheriff. 


And afterwards, to wit, on the fifteenth day of February, A. D. 
1879, the complainant aforesaid, by his said solicitor, filed in court 
here in said cause the following “ transcript of record from the Balti- 
more city court,” to wit: 


STATE OF MARYLAND, 3 
City of Baltimore, 


At a session of the Baltimore city court, in the eighth judicial 
circuit of the State of Maryland, begun and held at the court-house 
in the city of Baltimore, in and for the city aforesaid, on the second 
Monday of May (being the tenth day of the same month), in the 
year of our Lord one thousand eight hundred and seventy-five. 

Present: The Honorable George Wm. Brown, associate judge of 
the supreme bench of Baltimore city, assigned to and presiding in 
the Baltimore city court; Augustus Albert, Esq., sheriff; N. C. 

Robertson, clerk. 
25 Among other were the following proceedings, to wit: 


JAMES J. Dur, Surviving Partner of William M. Wiley, Plaintiff, 
vs. | 
THE Union RAILROAD Company oF BALTIMORE, Defendant. 


Be it remembered that heretofore, to wit, on the tenth day of July, 
in the year of our Lord one thousand eight hundred and seventy- 
five, the said James J. Dull, surviving partner of William M. Wiley, 
by Messrs. Machen & Gittings, his attorneys, filed in court here in 
said cause the following declaration, to wit: 
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Declaration. 
BALTIMORE City, To wit: 
In the Baltimore City Court. 


James J. Dull, surviving partner of William M. Wiley, by Arthur 
W. Machen and Richard J. Gittings, his attorneys, sues the Union 
Railroad Company of Baltimore— 

Ist. For money payable by the defendant to the plaintiff for goods 
sold and delivered by the plaintiff and William M. Wiley, since 
deceased, to the defendant, a body corporate. 

2nd. And for goods bargained and sold by the plaintiff and Wil- 
liam M. Wiley, since deceased, to the defendant, a body corporate. 

ord. And for work done and materials furnished by the plaintiff 
and William M. Wiley, since deceased, for the defendant at the de- 

fendant’s request, the defendant being a body corporate. 
26 4th. And for money lent by the plaintiff and William M. 
Wiley, since deceased, to the defendant, a body corporate. 
5th. And for money paid by the plaintiff and William M. Wiley, 
deceased, since that time, for the defendant, a body corporate, at its 
request. 

6th. And for money received by the defendant for the use of the 
plaintiff and William M. Wiley, since deceased. 

7th. And for money found to be due from the defendant, a body 
corporate, to the plaintiff and William M. Wiley, since deceased, on 
accounts stated between them. 

Sth. And for money found to be due from the defendant to the 
plaintiff on accounts stated between them. 

9th. And for the defendant’s use, by the permission of the plain- 
tiff and the said William M. Wiley, of lands of the plaintiff and 


said Wiley. 
A. W. MACHEN & R. J. GITTINGS, 
Altorneys for Plaintiff. 


Upon which declaration is the following endorsement, to wit: 


Mr. Robertson : 
Docket this case by consent as an original to January term, 1875, 
and put it upon the trial docket of May term, 1875. 
MACHEN & GITTINGS, 
Attorneys for PU ff. 
WILLIAM A. FISHER, 
For Defendant. 


27 It is agreed that the defendant be treated as having pleaded 
that “it was never indebted, as alleged,” on the day that this 


suit is docketed. 
WILLIAM A. FISHER, 
For Defendant. 
MACHEN & GITTINGS, 
For Plaintiff. 
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Thereupon further process of and upon the premises aforesaid, be- 
tween the parties aforesaid, by order of the court here thereon, is 
continucd from term to term until the second Monday of September, 
A. D. 1876. 

At which said second Monday of September, in the year last afore- 
said, come again into court here the parties aforesaid, by their attor- 
neys aforesaid. : 

And thereupon, at the said September term, to wit, on the 6th day 
of November, in the year last aforesaid, the said plaintiff, by his at- 
torneys aforesaid, by leave of the court here first had and obtained, 
declared anew against the said defendant, The Union Railroad Com- 
pany of Baltimore, in form following, to wit: 


BALTIMORE City, Jo wit: 


James J. Dull, surviving partner of William M. Wiley, by Arthur 
W. Machen and Richard J. Gittings, his attorneys, sues the Union 
Railroad Company of Baltimore— 

Ist. For money payable by the defendant to the plaintiff for goods 
sold and delivered by the plaintiff and William M. Wiley, since de- 

ceased, to the defendant, a body corporate. 
28 2d. And for goods bargained and sold by the plaintiff and 
William M. Wiley, since deceased, to the defendant, a body 
corporate. 

od. And for work done and materials provided by the plaintiff 
and William M. Wiley, since deceased, for the defendant at the de- 
fendant’s request, the defendant being a body corporate. 

4th. And for money lent by the plaintiff and William M. Wiley, 
since deceased, to the defendant, a body corporate. | 

Sth. And for money paid by the plaintiff and William M. Wiley, 
deceased, since that time, for the defendant, a body corporate, at its 
request. 

Gth. And for money received by the defendant for the use of the 
plaintiff and William M. Wiley, since deceased. 

7th. And for money found to be due from the defendant, a body 
corporate, to the plaintiff and William M. Wiley, since deceased, on 
accounts stated between them. 

Sth. And for money found to be due from the defendant to the 
plaintiff on accounts stated between them. 

9th. And for the defendant's use, by the permission of the plain- 
tiff and the said William M. Wiley, since deceased, of the lands of 
the plaintiff and said Wiley. | 

And the plaintiff claims therefor $150,000. 

A. M. MACHEN, R. J. GITTINGS, 
Attorneys for Plaintiff. 


29 And afterwards, at the same, September, term, to wit, on the 

6th dav of November, A. D. 1876, the said Union Railroad 
Company of Baltimore, by its attorneys aforesaid, filed in the court 
here in said cause the following plea to the amended declaration, to 
wit : 
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In the Baltimore City Court. 


JAMES J. Dutt, Surviving Partner of William M. Wiley, 
v8. 
THE Union RAILROAD CoMPANY OF BALTIMORE. 


The defendant, by its attorneys, Marshall & Fisher, for plea to 
the said amended declaration of the plaintiff says that the de- 
fendant never was indebted as alleged. 

MARSHALL & FISHER, 
For Defendant. 


And afterwards, atthe same,September, term, to wit, on the 6th day 
of November, in the year aforesaid, the following agreement of coun- 
sel was filed, to wit: 


In the Baltimore City Court. 


JAMES J. DULL, Surviving Partner of William M. Wiiey, 
vs. 
Tune Union RAILROAD CoMPANY OF BALTIMORE. 


It is agreed that errors in pleading are waived on both sides in 


this case. 
MARSHALL & FISHER, 
For Defendant. 
MACHEN & GITTINGS, 
For Plaintiff. 


30 And afterwards, at the same, September, term, to wit,on the 

6th day of November, in the year last aforesaid, the following 
agreement, articles of agreement, and supplementary agreements 
were filed, to wit: 


This agreement, made this twentieth day of December, in the year 
eighteen hundred and seventy-five, between James J. Dull, sur- 
viving partner of William M. Wiley, of the first part, and the 
Union Railroad Company of Baltimore, of the other part. 


Whereas, on or about the first day of May, A. D. 1871, a certain 
contract in writing of that date was made and entered into by and 
between James J. Dull, William M. Wiley, and R. Snowden Andrews, 
of the first part, and the Union Railroad Company aforesaid, of the 
second part, a copy whereof is hereto annexed as part of this agree- 
ment; and afterwards, on or about thesixth day of July, A. D. 1871, 
an agreement supplemental to the aforesaid contract was made and 
entered into by and between the same parties,a copy of which 
said supplemental agreement is also annexed hereto as part of this 
agreement ; 

And whereas afterwards the said R. Snowden Andrews, with the 
consent of the said railroad company, assigned and released all his 
interest, part, and share in the said contract and supplemental agree- 
ment, and the rights and obligations thereby given or imposed to 
the said James J. Dull and William M. Wiley, who thereby be- 
came sole contracting parties of the first part therein or thereto ; 
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And whereas the said James J. Dull and William M. Wiley, con- 

tractors as aforesaid, proceeded with the works mentioned 

ol and contemplated in the said contract and supplemental 

agreement, and the same have been finished and certain pay- 

ments from time to time on account thereof by the said railroad 

company ; and the said Dull and Wiley claimed, and the said Dull 

now claims, that a large balance remains due the said Dull and 

Wiley, or to said Dull as such surviving partner, for and on account 
of such works; 

And whereas questions arose between the said Dull and Wiley, of 
the one part, and the said railroad company, of the other part, and 
still exist between the said Dull (surviving partner as aforesaid) and 
the said railroad company as to several matters connected with the 
construction of the said tunnel and railroad mentioned in said con- 
tract & supplemental agreement, and the compensation proper to be 
paid by the said railroad company to the said Dull, and Wiley in 
his lifetime, and since his death to the said Dull, as his surviving 
partner, for work and labor performed and materials provided or 
furnished by said contractors in and about the works contemplated 
and provided for in and by the said contract and supplemental 
agreement ; 

And whereas, amongst and in addition to other claims of the said 
Dull and Wiley, they claimed and the said Dull now claims to be 
entitled to be paid by the said railroad company for certain stone 
belonging to them, the said Dull and Wiley, and used by the said 
railroad company in manner and for purposes not provided for in 
said contract and supplemental agreement, and also for other mate- 
rials furnished and work done beyond, outside of, or in addition to what 

was required in said contract and supplemental agreement in 
32 consequence of change of plan, breaks for which the con- 

tractors or parties of the first part aforesaid were not respon- 
sible or otherwise ; 

And whereas the said railroad company claimed that the said 
contractors failed to construct and finish the said works in a proper, 
substantial, and workmanlike manner to the satisfaction and accept- 
ance of the chief engineer of the said company, and agreeably to 
the directions of said chief engineer or his assistant in charge of the 
work for the time being, and within the time stipulated, and that 
losses have occurred to said company by reason of such failures on 
the part of said contractors, and that Injuries have occurred to lands 
and improvements along the line of the said tunnel by reason of 
the negligence and want of due care on the part of the contractors, 
for which the said railroad company has been made liable (and for 
which said company claims to be entitled to hold the said con- 
tractors responsible, apart from and independently of the particular 
covenant hereinafter mentioned),and other matters in difference have 
arisen between the parties, and the said company claims that it has, 
in fact, fully paid the said contractors, after the deduction of such 
claims on its part against them, and that it is entitled to recover 
from the said Dull the balance of such losses and damages; 

And whereas the said William M. Wiley, since the finishing of 
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said works, has died, whereby all causes of action and claims under 
said contract and supplemental agreement, and for work done, and 
for stone and other materials furnished by the said Dull and Wiley 
to said — company have survived to and devolved upon said 
Dull; 
33 And whereas the said James J. Dull and The Union Rail- 
road Company of Baltimore have mutually agreed to refer 
and submit all the matters in difference between them in the prem- 
ises and all claims and demands of the said Dull, surviving partner 
of said Wiley, against said railroad company and of said railroad 
company against said Dull to the arbitrament of indifferent persons, 
to be chosen as herein provided : 

Now, these presents witness that the said parties hereto do hereby 
mutually agree and covenant as follows—that is to say, that each of 
the said parties shall nominate and appoint one disinterested per- 
son, not a lawyer, and not now or heretofore in the employ of the 
party nominating him, nor, if appointed by the said railroad com- 
pany, a stockholder therein or in the Canton Company, and the said 
two persons so nominated ‘and appointed shall forthwith proceed to 
select and appoint some disinterested third person, who shall not 
be a lawyer nor a civil engineer by profession, it being understood, 
however, that the said last-mentioned ground of disqualification— 
that is to say, from professional character as civil engineer, is to 
apply only to such third arbitrator, and not to the first two to be 
directly nominated by the parties hereto as aforesaid; and the said 
three persons or arbitrators so nominated, chosen, and appointed 
shall proceed, as speedily as may be convenient, to arbitrate and de- 
termine all the matters in difference between the parties hereto in the 

premises, and to award and determine what sum of money 
34 shall be paid by the Union Railroad Company of Baltimore 

to the said James J. Dull, surviving partner of the said Wil- 
liam M. Wiley, or by the said Dull to the said railroad company, 
and their award, or the award of a majority of them, shall be final 
and conclusive in the premises. _ 

And it is hereby further agreed that the action heretofore docketed 
in the Baltimore city court between the said James J. Dull, surviving 
partner of William M. Wiley, as plaintiff, and The Union Railroad 
Company of Baltimore aforesaid, as defendant, shall, by rule of court, 
be submitted and referred to the award and arbitrament of the said 
three arbitrators, whose award, or the award of a majority of them, 
in the premises shall be returned to said court, to the end that judg- 
ment may be given therein in accordance with the provisions of 
article VII of the Maryland Code of Public General Laws. 

And it is further agreed that as to the true construction, meaning, 
and extent of the covenants in the said supplemental agreement 
contained on the part of the contractors to indemnify the said rail- 
road company from and against actions, damages, and expenses by 
reasun of damage to certain houses or contents, the award of Archi- 
bald Sterling, Jr., Esquire, to whom such question of construction 
has been referred by the parties hereto, shall be accepted and _ re- 
spected as final and conclusive. 

d—346 
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In testimony whereof the said James J. Dull has set his hand and 
affixed his seal and The Union Railroad Company of Balti- 

oO more aforesaid has caused its corporate seal, attested by the 
signature of its president, to be affixed hereto on the day and 


year first above written. 
J. J. DULL. ~~ _—s[sear.] 


[Seal of Union R. R. Co. of Balto., 1867.] 
WM. G. HARRISON, 
Pres’'t Union R. R. Co. 


Pursuant to the above agreement the said James J. Dull hereby 
nominates and appoints Henry Tyson as arbitrator, nominated on 
his part as therein provided, and the Union Railroad Company of 
Baltimore aforesaid, hereby nominates and appoints Robert Kk. 
Martin as its arbitrator, nominated on its part as therein provided. 

In witness whereof the said James J. Dull has heretoset his hand 
and seal and the said Union Railroad Company of Baltimore has 
caused it corporate seal, attested by the signature of its president, to 
be hereto affixed on this — day of February, A. D. 1876. 

J. J. DULL. [SEAL. ] 


WM. G. HARRISON, 
Pres't U. R. R. Co. 


[Seal of Union R. Co. of Balto, 1867. ] 


Articles of agreement, made and concluded this first day of May, in 
the year of our Lord eighteen hundred and seventy-one, by and 
between James J. Dull, William M. Wiley, and R. Snowden An- 
drews, of the first part, and the Union Railroad Company, of the 
second part. 


36 Witnesseth: That for and in consideration of the payments 

and covenants hereinafter mentioned to be made and _ per- 
formed by the said Union Railroad Company, the said party of the 
first part do hereby covenant and agree to construct and finish in 
the most substantial and workmanlike manner, to the satisfaction 
and acceptance of the chief engineer of the said Union railroad, all 
the graduation and masonry of section No. 1 of said railroad, in- 
cluding a tunnel under the bed of Hoffman street, extending from 
west side of Greenmont avenue to east side of Bond street, in city of 
Baltimore, and such other work connected therewith as may be nec- 
essary to finish the said section in accordance with the following 
specifications, so far as they may be applicable, and agreeably to 
the directions of the said chief engineer or his assistant in charge of 
the said work for the time being, which may be given from time to 
time during the progress of the work, and to complete the same 
on or before the first day of January, eighteen hundred and 
seventy-three, it being expressly agreed that the time herein stipu- 
lated shall be of the essence of this contract : 


Specifications. 


1. Graduation: Under this head will be included all clearing and 
grubbing, and all excavations and embankments required for the 
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formation of the road-bed, or in any way connected with or incident 
to the construction of the same. 
2. The clearing shall be of a width not less than sixty-six 
37 feet, and as much more as the depth of cut or fill may require, 
and in every case shall extend ten feet beyond the slope- 
stakes. In fillings of one and a half feet or less the treesand stumps 
must be grubbed, and in other cases they must be cut close to the sur- 
face of the earth. 

3. The road will be graded for a double track throughout, and in 
conformity with such breadths, depths, and slopes of cutting and 
filling as may be determined by the engineer. : 

4. The excavations will be divided into three kinds, viz., earth, 
loose rock, and solid rock. Under the head of earth will be in- 
cluded clay, sand, gravel, loam, and all other matters of an earthy 
kind, however hard, stiff, or compact, and all boulders containing less 
than three cubic feet. Under the name of loose rock will be in- 
cluded all stone and detached rock found in separate masses, contain- 
' ing not less than three cubic feet nor more than one cubic yard ; 
. also all slate or other rock soft or loose enough to be removed without 
: blasting, although blasting may be occasionally resorted to. By 
solid rock will be understood all rock found in masses containing up- 
wards of one cubic yard and which can be best removed by blasting. 
3 The bids will be made separately for each kind of material as just 
. described. 

: 5. Such ditches shall be dug within or without the limits of the 
road, as the engineer may direct. 

6. Materials necessarily wasted from the cuttings shall be depos- 
ited in the vicinity of the road, according to the directions of the en- 

gineer. 
38 7. Materials required for embankment, and not supplied by 
the excavations within the line of the road, shall be obtained 
from the places and in the manner directed by the engineer. 

8. The road shall be secured against damage from all water- 
courses in the vicinity thereof or in contact therewith by building 
or facing the embankment with stone, or by widening the existing 
or excavating new channels, or in such other manner as the engineer 
may direct. . 

9. Commodious passing places for all public and private roads 
crossing or in contact with or adjacent to said railroad shall be 
opened and kept in good condition, and sufficient fences shall be 
provided and maintained for the preservation of all growing crops 
by the contractor. 

10. The contractor, when directed by the engineer, shall lay aside 
for ballast for the rail tracks, in such places as may be pointed out, 
any excavated rock or stone, allowance being made, according to the 
judgment of said engineer, for such material as may be required 
to supply any deficiency in the embankment thereby oceasioned. 

11. The distribution of materials directed by the engineer must be 
strictly adhered to. 

12. The excavation and embankment will be paid for separately, 
the price of excavation being intended to pay for the removal of all 
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material found within the limits and above the grade of the road, 
or taken from new channels cut for streams orefrom ground ex- 

cavated for roads, or for obtaining embankment for other 
39 purposes outside of said limits, the price of embankment 

being intended to pay for the supply of all materials re- 
quired under the grade of said road, or deposited in spirl banks. It 
will be understood, therefore, that the excavation price is designed 
to pay for the excavation and loading of the material and the em- 
bankment price to pay for its transportation only. 

13. All material will be measured before its removal. All em- 
bankments shall be made in layers of such thickness as the engineer 
may prescribe, and, in completing them to the proper grade, such 
allowance for shrinkage as he may think necessary shall be made. 

14. All falls or slides from the roofs or sides of tunnels of open 
cuttings shall be paid for at the prices of the material which they 
most nearly resemble, in the judgment of the engineer. 

15. The price bid per cubic yard will cover clearing, grubbing, 
and all other expenses whatever incident to the work. 

16. Persons contracting with the company for any other work 
shall be permitted to take materials of any kind wanted for said 
work from the part of the road herein designated and to haul them 
over the same, said persons being responsible for any damage the 
removal of said material may occasion to the parties engaged in 
graduating said part of the road. 

17. The contractor, before commencing work and immediately 

after signing his contract, 1f- required by the engineer, shall 
40) open and maintain a good and safe road for passage on horse- 
back through the whole length of his work. 

18. Tunnel: This will be made in the form laid down in plan, 
curved at the sides and arched overhead, with an inverted segment 
at the bottom. The entire tunnel will be arched with brick and 
stone, or either, laid in cement, and to have a rectangular stone 
drain in the bottom, as shown. 

The tunnel will be carefully cut out to the lines of the section 
prescribed by the engineer, and the cost of supporting the roof and 
sides, when timber-propping is required during the progress of the 
work and until its completion, shall be borne by the contractor 
without extra compensation. For all material that may fall, or be 
removed in anticipation of falling, from the roof and sides of the 
tunnel outside of the section established by the engineer, such price 
shall be paid the contractor as the engineer may fix, and for all that 
may be left unexcavated within said section such deduction shall be 
made as he may determine. If the roof and sides should be suffi- 
ciently solid, in the opinion of the engineer, to sustain themselves, 
timbering will be dispensed with; the width, height, and general 
figure of section of tunnel, as well as the mode of supporting the 
roof and sides, will be varied by the engineer as the circumstances 
of each particular case may seem torequire. If, in the judgment of 
the engineer, the tunnel shall require to be arched in whole or in 
part with brick or stone masonry during the progress of its excava- 
tion, the party of the first part shall do the necessary arching 
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41 and also construct the masonry of the portals or facade, if 

called upon to do so by the engineer, at the price hereafter 
named. If shafts for ventilation, drainage, or the removal of ma- 
terial are required, they shall be excavated of the forin and size and 
in the position indicated by the engineer, whose directions in rela- 
tion to the mode of supporting the insecure portions of the shaft by 
cribbing will be strictly adhered to, the expense of such cribbing 
being borne by the party of the first part. 

A portion or portions of the tunnel may be constructed by remov- 
ing, as a thorough cut, all materials when and in which event the 
proper arching, as per plan, will be constructed and the materials 
so removed replaced over said arching strictly in accordance with 
the directions of the engineer as to packing, &e. All materials so 
removed will be paid for by the cubic yard, first, for removal, and 
next, for replacing. Separate bids will be received for each. 

For all regular tunnel-work bids jvill be received for each cubic 
yard, and for all stone-work connected with arching by the cubic 
yard, and for all brick-work by the cubic yard. The company will 
furnish all cement and sand. 

Masonry will be classed under the following heads: 

1. Culverts, embracing all angular openings constructed without 
centering. 

2. Bridges, embracing all openings of more than _ eight-feet 

span. 
42 3. Support walls for sustaining embankments lengthwise to 
the road. 

Ist. Culvert masonry: AJ] rectangular culverts, whether covered 
or open, will be built dry unless otherwise ordered. .They will be 
paved with stone set on edge, breaking joints and extending quite un- 
der the abutment walls. Ateach end of the culvert there will be an 
apron-wall of suitable depth. The stone used shall be hard and 
durable, of good size, well bedded, all the joints well broken; the 
top courses to be not less than eight inches thick, to show a stretcher 
and header alternately ; the headers, where they do not run through 
the wall, to lap with each other at least six inches at their inner ends; 
both headers and stretchers to be not less than a foot wide and at 
least as wide as high. The covering stones of close culverts to be 
sound and strong, and lapping at least nine inches on each wall. 

Gothic culverts will be built in all respects like rectangular cul- 
verts excepting in the covering stone, which shall project in courses, 
meeting at the top of the opening, and to be composed of stones of 
such dimensions as will give them due support from the courses 
underneath, above, and behind them. 

2nd. Bridges: The foundation to be placed upon solid rock, tim- 
ber, or other material as may be directed by the engineer, and pro- 
tected from the effects of currents by sheet piling, or in such other 
manner as he may determine. They shall be built of the best 

description of ranged rock-work ; the face stone to be squared, 
43 jointed, and bedded, and laid in courses not less than twelve 
nor exceeding twenty inches in thickness, decreasing from 
bottom to top of the walls. The stretchers to be not less than three 
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feet in length, to have at least sixteen inches bed for a twelve-inch 
course, and for all thicker courses at least as much bed as height. 
The headers to be not less size than stretchers, and to hold their size 
from the face back ; they shall occupy at least one-fifth of the whole 
face of the wall, and be evenly distributed over it, alternately with 
each other in the contiguous courses; their disposition in the back 
of the wall will be similar, but they will not occupy more than 
one-eighth of the whole back. 

They shall run through the wall or interlock, or be connected in 
the heart of it, as already described. The stone in the heart 
of the walls shall be as well bedded and bonded as those in 
the face, and in this character of ranged work the stones shall be of 
the same size with those of the face and back, su as to carry the 
course evenly quite through the wall. The ring shall be left rough 
on the face, except a square draft of 1} inches around each stone ; 
no projection of more than three inches from the face of the wall 
will be allowed. The arch-stone of all bridges of this class shall be 
accurately cut and carefully laid, with a thoroughly good bond 
lengthwise of the arch. The coping, and also the string courses, if 
any, shall be neatly hammer-dressed and well squared and laid with 

the best beds and joints, and the coping either dowelled or 
44 clamped, as may be decided by the engineer. All bridges 

of this class shall be laid in full mortar or grouted, as may be 
directed, the mortar to be made with common lime or cement for 
such different portions of the work as may be indicated by the engi- 
neer. The lime and cement materials of the mortar to be furnished 
by the railroad company, and when delivered at the site of the work 
to be safely kept and used in the work by the contractor without 
charge for the labor of storing, handling, and applying them. All 
other materials to be furnished by the contractor. 

3rd. Support walls: To be built of substantial dry rubble ma- 
sonry. 

Brick-work : Where bricks are used they shall be made of the 
best clay, well tempered, moulded, and burnt. Thesizes after burn- 
ing to be nine inches long, four and a quarter inches wide, and two 
and a half inches thick. They shall be laid in the best hydraulic 
cement mortar, grouted full every three courses, and made with such 
proportions of cement and sand as the engineer may direct; the 
materials for the mortar to be furnished by the railroad company in 
the manner deseribed in the case of stone-work. The joints to be 
of such thickness and the bond to be old English or Flemish, or 
such other character as the engineer may prescribe either for the 
walls or arches, and no bats, cracked or broken brick to be used in 
the work. 

The quality of the stone or brick of which the masonry shall be 

built must be well suited to the kind of structure in which it 
45 is used according to the Judgment of the engineer. All 

masonry, Whether of stone or brick, to be estimated and paid 
for by the eubie yard. 

The prices per yard will include the cost of furnishing all mate- 
rials (except those of lime and cement that mav be used), and of 
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foundation, scaffolding, centering, and all other expenses necessary 
to the completion of the masonry or brick-work according to the 
plans, and the contractor shall be at all risks from water and other 
casualties. : 

4th. Ballast: This shall be of hard, durable stone, broken to pass 
through a three-inch ring, and placed on the bed of the road, when 
graded, in the following manner: A continuous layer of stone so 
broken and evenly spread and of a width at the bottom of twenty- 
two feet, and top of twenty feet, and depth of nine inches, placed 
parallel with centre line of road. 

5th. Cross-ties to be of sound white oak, rock oak, chestnut oak, 
or second-growth chestnut, eight feet long, hewn on two sides toa 
thickness of seven inches, both faces being not less than six inches 
wide, to be delivered with the bark removed in piles of fifty, each 
one hundred feet apart. 


General Conditions Applicable lo Both Graduation, Masonry, Ballast, 
: and Cross-ties. 


1. The quantities and disposition of excavation, embankment, and 
masonry may be changed during the progress of the work, at the 
pleasure of the engineer, by alterations in the grades. curves, or plans of 

any part of the work, and the calculations of quantities will be 
46 made anew for final settlement with the contractor, it being 

understood that if by such changes the work is made more or 
less expensive to the contractor than the plans and statements fur- 
nished him by the engineer, and on which he made his proposal, 
would have required, he shall have such allowances or deductions 
therefor as the engineer may in his own Judgment consider just. 

2. The use of ardent spirits upon the work or in the boarding- 
houses or other tenements occupied by the contractor, his assistants, 
and hands is strictly forbidden, and, upon the requisition of the 
engineer, the contractor shall discharge any one under his control 
who uses them or is instrumental in any way in their use by any 
person employed upon or connected with the work. 

3. Strict discipline and order among the workmen, both while on 
and off the line, must be enforced by the contractor, who shall dis- 
charge from the work any person in his employ upon the requisition 
of the engineer. 

4. The contractor shall not let or transfer his contract, or any part 
of it, without the written consent of the chief engineer. 

5. The contractor, upon being so directed by the engineer, shall 
remove and rebuild or make good without charge any work which 
the latter may consider to be defectively executed. 

6. The contractor shall commence, prosecute, and complete the 

work in all its parts under the directions of the engineer, who 
47 shall have power to direct the application of the force to any 
portion or portions thereof he may indicate, to change the 
point of beginning and ending of section, and to order the increase 
or diminish the amount of said force at his pleasure. 
7. Nothing short of absolute assignment of his contract, with the 
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consent thereto of the ehief engineer written upon the articles of 
agreement, shall release the contractor from the duty of giving his 
personal superintendence to the work or discharge him from respon- 
sibility for its execution according to the contract. 

7. Whenever in this contract the word “ engineer” is used it is 
to be understood as applying to the local or resident engineer hav- 
ing charge of the particular work for the time being, except in 
those cases wherein the chief engineer is expressly mentioned. 

9. The contractor must carefully preserve the bench-marks, stakes, 
and levels given by the engineer, and, in case of neglect in this par- 
ticular, will be charged with the resulting expense. 

In consideration whereof the said Union Railroad Company doth 
hereby agree with the said party of the first part that the said com- 
pany shall and will, for doing and performing the work aforesaid 
in the manner aforesaid, well and truly pay or cause to be paid to 
the said party ofthe first part, their executors or administrators, the 
following prices, viz: 


48 Tunnel work: $ Cts. 
Sinking shaft, per cubic yard.-.------..---------------- 8 00. 
Drifting or boring, per cubic yard ---.------------------- 5 00 
Excavation in open cut under Hoffman St., solid rock, per 

cubic yard. ............. sininisintinciinilli mnie mmiad 1 50 
Excavation in open cut under Hoffman St., all other mate- 

PORE POT CUE FONE 0. ne cencennconebnckciamaaabaaian 60 
Material replaced in open cut of tunnel, per cubic yard_---- dO 
Stone masonry or lining, per cubic yard ..---- -----~----- 9 00 
Brick masonry or lining, “ “pills Coil . 9 50 
Packing over arch, 4 Mo lle aml eas filial 1 25 

Graduation and masonry apart from tunnel : 
eA UT sien ce ne see mine neil estelpigtn nnileninlipmaimanitidiaan 30) 
SURGE TRE: GTRVIIIIR 0.6. ic nn enw wsnnihniedinincnninninienialh GO 
Solid rock excavation ~~ -..---------- | ckssidipaneebaiieniangs weasels 1 50 
SVREO MASONS... 2 ce os ote ee idinine sehen Mina 11 00 
SPN NI a: seen: ss esis seni ie aa ain ginal ail 6 00 
I TION enictesn:nisencicensereseinnint ch binitstncniin anid slendiaiaticadesadiaalalnimmain 9 00 
Haul : 
For all material excavated, for each hundred feet hauled, per 
IE I sci nitin tse ne cmstopiteeniceitasianba di seiiaaa iailapgiaaiine 01} 


The above payments shall be made in the following manner— 
that is tosay: During the progress of the work and until it is com- 
pleted there shall be a monthly estimate made by the aforesaid en- 
gineer of the quantity, character, and value of the work done during 
the month or since the last monthly estimate, four-fifths of which 
value shall be paid in cash to the said parties of the first part at the 

oftice of said Union Railroad Company on or before the fif- 
49 teenth day of each month; and when the said work is so com- 
pleted and so accepted by the said chief engineer, there shall 
be a final estimate made by the engineer of the quantity, character, 
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and value of said work, agreeably to the terms of this agreement, 
when the balance appearing to be due to the said party of the first 
part shall be paid to them upon their giving a release, under seal, to 
the said Union Railroad company from all claims or demands what- 
soever growing in any manner out uf this agreement. 
And it is expressly covenanted and agreed between the parties 
aforesaid that the monthly and final estimate of the engineer shall 
be conclusive between the parties aforesaid to this contract, the for- 
mer for the time being and the latter for all time, without further 
recourse or appeal, the monthly estimates of the engineer being, 
however, subject to correction by him in any subsequent monthly 
or in his final estimate, for the reason that the monthly or current 
estimates, being merely made out as a basis for payment on account, 
will necessarily be only approximately correct, pains being taken, 
however, to make them as accurate as possible, and, if the chief en- 
gineer deems it proper at any time to revise & alter, in such manner 
as he may see fit, the monthly or final estimate of said engineer, then 
the estimate of said chief engineer shall be substituted to all intents 
and purposes in place of the estimate of said engineer, it being, how- 
ever, Wholly optional with the said chief engineer to exercise such 
power or revision or not; and it is further covenanted and agreed 
that all extra work required and not embraced under the items 
50 and prices above set out shall be done by the contractor at 
the estimate of the engineer, and said engineer shall embody 
in each monthly estimate a bill for the same, made out as correctly 
as possible, for the month preceding. This bill shall be final for 
each month, and the acceptance of the estimate by the said con- 
tractor shall be deemed and taken as waiving any further claim for 
or on account of extra work done up to that time. | 
It is further agreed and understood that the work embraced in 
this contract shall be commenced within ten days from the date 
hereof, and prosecuted with such force as the engineer shall deem 
adequate to its completion within the time specified in this agree- 
ment, and if at any time the said parties of the first part shall refuse 
or neglect to prosecute the work with a force sufficient, in the judg- 
ment of the engineer, for its completion within the time specified, 
then and in that case the engineer in charge, or such other agent as 
the chief engineer shall designate, may proceed to employ such num- 
ber of workmen, laborers, and overseers as may, in the opinion of 
the said chief engineer, be necessary to insure the completion of the 
work within the time hereinbefore limited, at such wages as he may 
find it necessary or expedient to pay all persons so employed, and 
charge over the amount so paid to the parties of the first part as so 
much money paid to the parties of the first part on their contract. 
And it is hereby further agreed that in case the said parties of the 
first part shall not well and truly from time to time comply with 
and perform all the terms hereinbefore stated and stipulated 
51 on their part in manner and form and within the time here- 
inbefore mentioned, or in case it should appear to the said 
chief engineer that the work does not progress with sufficient speed 
or in a proper manner, or in case of interference with said work by 
4—J346 
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legal proceedings instituted against the parties of the first part by 
other parties than the said company, the said chief engineer shall 
have power to annul this contract, if he sees fit so to do, by serving 
a notice in writing upon said parties of the first part if they be upon 
the work to receive it, or by posting such notice upon the door of 
their usual dwelling or boarding house, or any public place on or 
near the work if they be absent therefrom, when, upon such serving 
of said notice, the foregoing agreement upon the part of the said 
company and every clause and part thereof shall become null and 
void, and the unpaid fifth part of the value of the whole work done 
shall be forfeited by the said party of the first part to the use of the 
said company in the nature of liquidated damages. All right of oc- 
cupancy in or upon any lands or property condemned for said com- 
pany, and all the rights whatever of said parties of the first part 
in and to any further prosecution of or interest in the work shall 
forthwith cease and terminate at the notice aforesaid,and the said 
party of the second part may contract anew for the work remaining 
to be done, or may employ any other person or persons to do and 
complete the work herein mentioned, or so much of it as may re- 
main unfinished, as though this contract had never been made. 
52 And itis further expressly agreed that thesaid company should 
at any time have the right, without fault on the part of the par- 
ties of the tirst part, and for any reasons whatever that may appear 
sufficient to said company, upon giving thirty days’ notice thereof to 
the parties of the first part to suspend the execution of or annul this 
contract ; in which event the said party of the first part shall be en- 
titled to the full amount of the estimates for the work done by them 
up to the time of such suspension or annulment without the deduc- 
tion of one-fifth hereinbefore mentioned ; and such suspension or 
annulment shall not give to the said parties of the first part any 
claim for damages against the said Union Railroad Company. 

And the said parties of the first part hereby further. covenant and 
agree to and with the said party of the second part that in case it shall 
be determined by the chief engineer to construct any further earth- 
works, bridges, culverts, drains, walls, or other works not now con- 
templated or hereafter enumerated upon or pertaining to the said 
section or sections, that the said parties of the first part will perform, 
construct, and complete the same as though the said work had been 
specifically set out herein, and for the prices hereinbefore stipulated 
to be paid for similar kinds of work, and upon the same terms and 
conditions, except with regard to the time of completing the same, 
which is hereby agreed shall be in that case reasonably extended at 
the discretion of the chief engineer, when the limit fixed by him 
shall have the same effect as though it were inserted in this agrec- 

ment. 
53 And it is further agreed that where this contract shall be 
executed with a firm or more than one person, the said firm 
or persons, prior to the first estimate, shall designate in a power of 
attorney to be furnished by the engineer and afterwards deposited 
with him, some person or one of their number to receive and re- 
ceipt for the current estimate, and this power they may, on notice 
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to the engineer, revoke or alter at their pleasure, so that some one 
duly authorized by them shall always have full power to draw and 
receipt for current monthly estimates; but this shall not extend 
to final estimates, at the payment of which all the individuals 
signing this contract, or their personal representatives, must be 
present. 

In witness whereof the said parties of the first part have hereunto 
set their hands and seals and the party of the second part have 
caused the signature of their president and their corporate seal to be 
hereunto attached and attested by their secretary. 

Done in duplicate on the day and year first above written. 


J. J. DULL. SEAL. 
W. M. WILEY. SEAL. 
R. SNOWDEN ANDREWS. _[sgat. 


[Seal of Union R. R. Co. of Balto., Md., 1867.] 


WM. G. HARRISON, ' 
Pres’t Union Railroad Co. 


Signed, sealed, and delivered in the presence of— 


J. V. EINSTEIN, 

As to James J. Dull. 
J. C. WENSHALL, 

As to W. M. Wiley and R. Snowden Andrews. 
R. S. S. HARRISON, : 

As to Wm. G. Harrison. 


54 An agreement supplemental to an agreement made on the 
first day of May, in the year one thousand eight hundred and 
seventy one, between James J. Dull, Wm. M. Wiley, and R. Snow- 
den Andrews, of the first part, and the Union Railroad Company, of 
the second part, witnesseth: That the foregoing agreement having 
been predicated upon the assumption that more than one-half of 
the tunnel under Hoffman street would be constructed by means of 
shafts and underground drifts, and it being deemed expedient to 
abandon this particular method of construction in pontine sub- 
stitute the plan of open-cut excavation: Now, this supplemental 
agreement witnesseth: That the parties of the first part, for and in 
consideration of the further payment hereinafter mentioned to be 
made by the party of the second: part, do hereby agree to prosecute 
and complete the work of excavation under the bed of Hoffman 
street as an open cut from end to end of tunnel, except where legal 
or other difficulties may compel the resort to boring or drifting for 
short distances, in order to prevent serious delay in the execution of 
the work within the limits of time specified as of the essence of these 
articles of agreement. | 
And the party of the first part hereby also agrees to secure the 
slopes or siden of said open cut by such means as may be necessary 
to prevent any damage to all buildings and contents along line of 
said open cut or tunnel between said limits, and the parties of the 
first part, for the consideration aforesaid, covenant to indemnify and 
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save harmless the party of the second part for or on account 
DD of and against all actions, claims, or demands, damages or 

costs and expenses that may be made or brought against or 
recovered from the party of the second part for any damage to house 
or contents that may arise from the construction of said open cut or 
tunnel between said limits. 

Furthermore, the said party of the first part agrees to construct 
and maintain all necessary temporary bridges and passways for 
public use at the intersections of the several streets and roads inter- 
sected by the said open cut or tunnel. 

In consideration of all which the party of the second part agrees to 
pay and will cause to be paid to the party of the first part the addi- 
tional price of fifteen cents for each and every cubic yard of material 
other than solid rock necessarily excavated from open cut of tunnel 
under bed of Hoffman street between the west side of Greenmount 
avenue and east side of bond street, making full price of this item 
for such open cut seventy-five cents (75) instead of sixty cents (60), 
as stipulated in the original agreement, the price of such material 
to remain unchanged, except where resort is had to open cut. 

And the party of the second part also agrees to pay twenty dollars 
($20) for each and every cubic yard of that portion of masonry of 
the tunnel known as “skewback stones,” separate and distinet from ~ 
all other kinds of masonry, it being understood that in all other 
particulars the stipulations of the original agreement remain intact 

and of full force. 
56 In witness whereof the said parties of the first part have 
hereunto set their hands and seals and the party of the sec- 
ond part have caused the signature of their president and their cor- 
porate seal to be attached hereunto and attested by their secretary. 


Done in duplicate this sixth day of July, in the year one thousand 
eight hundred and seventy-one. 


J. J. DULL. [SEAL. ] 
WM. M. WILEY. SEAL. | 
R. SNOWDEN ANDREWS. [seat] 


[Seal of Union R. KR. Co., 1768.) 


WM. G. HARRISON, 


President Union Rh. R. Co. 


Witness as to Jas. J. Dull: 
J. V. EINSTEIN. 


Witness as to Wm. M. Wiley: 
MARTIN HAHER. 


Witness as to R. Snowden Andrews: 


CHARLES MARSHALL. 


Witness as to the signature of Wm. G. Harrison: 
CHARLES EF. SCHWERTZER. 
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This agreement. made this — day of June, in the year eighteen 
hundred and seventy-six, between James J. Dull, surviving partner 
of William M. Wiley, of the first part, and the Union Railroad 

Company of Baltimore, of the other part. 


Whereas Henry Tyson and Robert K. Martin, arbitrators hereto- 
fore nominated and appointed by said Dull and said railroad com- 
pany, respectively, in pursuance of an agreemnent made between 

them, dated the twentieth day of December, 1875 (which 
57 agreement is hereto annexed), have concurred in selecting 

and appointing H. D. Whitcomb, of the city of Richmond, in 
the State of Virginia, as a third arbitrator under the said agreement, 
as therein provided; 

And whereas the said agreement contains a stipulation prohibit- 
ing the arbitrators named by the parties, respectively, from appoint- 
ing as such third arbitrator any civil engineer ; ‘ 

And whereas the said Whitcomb is a civil engineer, and there- 
fore would be disqualified according to the terms of said stipulation 
from receiving such appointment or acting thereunder ; 

And whereas the said James J. Dull and the Union Railroad 
Company of Baltimore aforesaid have mutually agreed tu waive the 
said stipulation or restrictive provision in respect to said Whitcomb, 
and have consented and do consent to his appointment as such third 
arbitrator, notwithstanding the same: : 

Now, these presents witness that the said James J. Dull and the 
Union Railroad Company of Baltimore aforesaid do hereby ratify 
and confirm the said appointment of the said H. D. Whitcomb, and 
consent that he be the third arbitrator under the said agreement 
dated 20th December, 1875, and do mutually agree that he, the said 
Whitcomh, shall be as fully authorized and empowered to act as such | 
arbitrator in the premises as if the said agreement had contained no 
disqualifying or restrictive provision applicable to him. 

And the said parties hereto do hereby expressly agree that 
58 the said three arbitrators, Henry Tyson, Robert K. Martin, 
and H. D. Whitcomb, shall proceed, as speedily as may be 
convenient, to arbitrate and determine all the matters in difference 
between the said Dull and the said railroad company in the prem- 
ises, as in said former agreement provided, and so that their award, 
or the award of any two of them, in the premises shall be final and 
conclusive. 

And the said James J. Dull and the Union Railroad Company of 
Baltimore aforesaid do hereby mutually covenant and agree that the 
said action now pending in the Baltimore city court, wherein the 
said Dull is plaintiff and the said Union Railroad Company is de- 
fendant, shall be submitted and referred by rule of said court to the 
award and arbitrament of the said three arbitrators hereinabove 
mentioned, whose award, or the award of any two of them, when 
given or made in the premises, shall be returned to the said court, 
to the end that judgment may be forthwith entered thereon accord- 
ing to law; and they, the said parties hereto, do hereby, respectively, 
authorize and direct their respective attorneys of record in the said 
action to cause the same to be submitted and referred accordingly. 
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In testimony whereof the said James J. Dull has hereto set his 
hand and seal and the Union Railroad Company of Baltimore afore- 
said has caused its corporate seal, attested by the signature of its 
president, to be hereto affixed on the day and year first hereinabove 


named. 
J. J. DULL. 
WM. G. HARRISON. 


[SEAL. ] 
[Seal of Union R. R. Co. of Balto., 1867.] 


59 And afterwards, at the same, September, term, to wit, on the 
sixth day of November, in the year last aforesaid, the follow- 
Ing agreement of counsel was filed : 


In the Baltimore City Court. 


James J. Dutt, Surviving Partner of Wm. M. Wiley, 
vs. 
THe Untoxn RaAiLroap Co. oF BALTIMORE. 


It is hereby agreed in this case that the court shall pass an order 
referring the case to arbitration, to wit, Henry Tyson, Robert K. 
Martin, and H. D. Whitcomb, in accordance with the provisions of 
the agreement filed in the cause. 

MACHEN & GITTINGS, 
For PU ff. 

MARSHALL & FISHER, 
For Defendant. 


And afterwards, at the same, September, term, to wit, on the sixth 
day of November, in the year last aforesaid, by order of the court, 
the case was referred to Henry Tyson, Robert K. Martin, and H. 
D. Whiteomb, for arbitration. 


And afterwards, at the same, September, term, to wit, on the thir- 
teenth day of December, in the year last aforesaid, the following 
award of the referees was filed, to wit: 


60 In the Baltimore City Court. 


JAMES J. Duns, Surviving Partner of Wm. M. Wiley, 
v8. 
THe Union Rattroap Co. oF BALTIMORE. 


We, Henry Tyson, Robert K. Martin, and H. D. Whitcomb, having 
been appointed arbitrators in the above cause by the Baltimore city 
court, and by consent and agreement of the parties, and having 
given due notice to the said parties of the time and place of hearing 
their respective allegations and proofs, and having heard and duly 
considered their said allegations and proofs, do, by virtue of said sub-- 
mission and reference, and pursuant to the agreements of the said 
parties filed in said cause, hereby award and determine that the said 
Union Railroad Company of Baltimore is indebted to the said James 
J. Dull, surviving partner of William M. Wiley, the said plaintiff, 
in the premises, In manner and form as the said plaintiff hath de- 
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clared against the said defendant, in the sum of fifty-four thousand 
one hundred and fifty-nine dollars and fifty cents. 

And we do further award and determine that judgment for the 
plaintiff be entered in the said cause for the said sum of fifty-four 
thousand one hundred and fifty-nine dollars and fifty cents. 

Given under our hands and seals this twelfth day of December, 

A. D. one thousand eight hundred and seventy-six. 
61 HENRY TYSON. ea 
ROBERT. K. MARTIN. [seat. 
H. D. WHITCOMB. SEAL. | 


Admission of service of copy of the above award admitted by 
defendant's attorneys, Messrs. Marshall & Fisher. 


And afterwards, on the second Monday of January, being the 
eleventh day of the same month, in the year eighteen hundred and 
seventy-seven, come again into court here the parties aforesaid. by 
their attorneys aforesaid. 

And thereupon, on motion of the said James J. Dull, surviving 
partner of William M. Wiley, by his attorney aforesaid, and it ap- 
pearing to the court here that the said James J. Dull, surviving 
partner of William M. Wiley, hath complied with the necessary 
requisites as required by law in order to have judgment upon the 
award aforesaid : | 

Therefore it is considered by the court here that the said James 
J. Dull, surviving partner of William M. Wiley, recover against the 
said Union Railroad Company of Baltimore as well the sum of 
fifty-four thousand one medial and fifty-nine dollars and fifty cents, 
the damages aforesaid, by the arbitrators in form aforesaida warded, 
as the sum of nine dollars and twenty cents for his costs and charges 
by him about his suit in this behalf laid out and expended. 


MEMORANDUM.—January 11th, 1877. On motion, in open court, 
judgment on the award for the plaintiff for fifty-four thousand one 
hundred andfifty-nine dollars and fifty cents, with interest from: date 
and costs ($54,159.50). 


62 And afterwards, to wit, on the twenty-fifth day of Febru- 

ary, A. D. 1877, the following copy of an agreement of the 
Canton Company of Baltimore with James J. Dull, surviving part- 
ner of William M. Wiley, was filed, to wit: 


Agreement made this twenty-first day of February, A. D. 1877, 
by the Canton Company of Baltimore, Maryland (a body corporate), 
with James J. Dull, of Harrisburg, in the State of Pennsylvania, 
surviving partner of William M. Wiley. 


Whereas the said James J. Dull, surviving partner as aforesaid, 
recovered a judgment in the Baltimore city court, on the 11th day 
of January, A. D. 1877, against the: Union Railroad Company of 
Baltimore for the sum of fifty-four thousand one hundred and fifty- 
nine dollars and fifty cents ($54,159.50), with interest thereon from 
the said date and costs, which sum is the balance ascertained to be 
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STATE OF MARYLAND, } ait 
(ity of Baltimore, 


I, N. C. Robertson, clerk of the Baltimore city court, do hereby 
certifv that the aforegoing is a full, true, and entire transcript taken 
from the record and proceedings of the said court in the therein- 
entitled cause. 

In testimony whereof I hereunto set my hand and affix the seal 
of the Baltimore city court aforesaid on this thirteenth day of Feb- 
ruary, a hundred and seventy nine. 


[s. s. N. C. ROBERTSON, Clerk. 


And afterwards, to wit, on the tenth day of March, A. D. 1879, the 
following order for appearance was filed in said cause, to wit: 


In the Circuit Court of Baltimore City. 


THe Union RAILROAD COMPANY OF BALTIMORE 
vs. 
JAMES J. Dutt et al. 
67 Mr. Brewer: 


Please enter our appearance for John Ellicott and Samuel M. Shoe- 


maker, defendants. 
I. NEVITT STEELE, 
MACHEN &«& GITTINGS. 


And thereupon, to wit, on thesaid tenth day of March, A. D. 1879, 
the following order was filed in said cause, to wit: 


In the Circuit Court of Baltimore City. March Term, 1879. 


THe Unton RAILROAD CoMPANY OF BALTIMORE 
vs. 
JAMES J. Dutt ef al. 
Mr. Brewer: 
Enter my appearance for the National Mechanics’ Bank of Balti- 


more. 
THEOS. B. HORWITZ. 


And afterwards, to wit, on the thirteenth day of Mareh, A. D. 1879, 
the following answer was filed in said cause, to wit: 


The Separate Answer of the Canton Company of Baltimore. 
In the Circuit Court of Baltimore City. 


THe Union RAILROAD COMPANY OF BALTIMORE 
vs. 
JAMES J. DuLL e al. 


The defendant has no knowledge of the circumstances stated in 
the bill of complaint, but admits the execution by it of the contract 
of guaranty mentioned in the bill, and submits that, if the 

68 complainant shall make out the case presented by its bill the 
relief prayed for should be granted. 


te ‘pik? 
Lp Kien 
OE OE EP ee eee ee ee 


ee ae SS See 
Se = hes pI ere re 3 
gel => . “<= - > . 

ag 
> 


JAMES J. DULL ET AL. 35 


yf In witness of this answer the corporate seal of the defendant is 
| hereto affixed and Walter B. Brooks, its president, hath hereto sub- 
scribed his name. 
[Seal of the Canton Co. of Balto., 1879.) : 
) WALTER B. BROOKS, 
Pres't Canton Co. of Baltimore. 
| A. H. TAYLOR, 
Solicitor for Canton Company. 


And afterwards, to wit, on the thirty-first day of March, A. D. 1879, 
the following order of publication was passed and filed in said cause, 
to wit: | 


In the Circuit Court of Baltimore City. 


Tue Union RAILROAD CoMPANY OF BALTIMORE 


vs. 
JAMES J. Dutt e¢ al. 


The object of this bill is to procure a decree setting aside as void, 
by reason of the fraud of the defendant, James J. Dull, and others, 
certain contracts entered into during the months of May and July, 
’ 1871, between the complainant and the defendant Dull, and others, 

for the construction of the railroad of the complainant, and also an 
arbitration centract between the complainant and said Dull and the 
r late William M. Wiley for an arbitration,and the award, and the 

judgment of the Baltimore city court based upon the said 
69 award, and to require the defendants, Dull, Samuel M. Shoe- 

maker, and Joln Ellicott, to restore to the complainant the 
moneys paid by it on said judgment,and for the cancellation of the 
following promissory notes which were issued by complainant in 
settlement of said judgment and are yet unpaid—that is to say, a 
note of $14,000, due February 10th, 1879; another of $18,562.15, due 
February 10th, 1880; and three interest notes, one for $993.14, due 
February 10th, 1879, and one for $556.86, due August 10th, 1879, 
| and one for $566.14, due February 10th, 1880, all drawn by the com- 
plainant; and also for an injunction against the defendants, Dull, 
Shoemaker, and Ellicott, to enjoin them from destroying or making 


> away with the accounts and letters which have passed between 
_ them. 


The bill states that at the time the said construction contracts 
were entered into the said John Ellicott was the chief assistant under 
Mr. Manning, the engineer of the complainant, and, by reason of 
Mr. Manning’s absence on other work, that said Ellicott principally 
superintended the work connected with the letting of the construc- 
tion, and that at said arbitration he was examined as a witness for 
said Dull, and the award was largely based upon his testimony; and 
that by reason of the examination of said Dull recently as a witness 
in a case in the circuit court of the U.S. for the eastern district of 
Pennsylvania it became known to the complainant, by the admission 
of said Dull, that the said John Ellicott, and, as complainant be. 
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lieves, said Shoemaker were secret partners or interested with 
70 the contractors, Dull and Wiley, in the said contracts for con- 

struction, and that very large sums of money were paid to 
said Ellicott by his said co-contractors. The bill further alleges that 
all the said contracts, with the award and judgment, were fraudu- 
lently and collusively obtained and are void, and that the said 
Bamberger claims to be the holder of said notes due in February, 
1879, but in reality holds them for said Dull. 

It is thereupon ordered by the court, this 31st day of March, 1879, 
that the said complainant, by causing a copy of this order to be in- 
serted in some daily newspaper published in the city of Baltimore 
once in each of four successive weeks before the 30th day of April, 
1879, give notice to the said absent defendants, James J. Dull and 
Jacob C. Bamberger, of the substance and object of this bill and 
warn them to be and appear in this court, in person or by attorney, 
on or before the 4th day of August, 1879, to answer the premises 
and show cause, if any they have, why a decree ought not to pass 


as prayed. 
JAMES. R. BREWER, Clerk. 


Copy whereof issued accordingly. 


And afterwards, to wit, on the third day of May, A. D. 1879, the 
following answer was filed in said cause, to wit: 


The Separate Answer of The National Mechanics’ Bank of Baliimore, One 
of the Defendants in the Above-entitled Case, to the Bill of Complaint 
against a and Others. 


In the Circuit Court of Baltimore City. 


Tne Unton RAILROAD CoMPANY OF BALTIMORE 
vs. 
JAMES J. Dutt ef ald. 


71 To the Honorable Robert Gilmor, judge of the ¢reuit court of 
Baltimore city. 

This defendant admits that it received for collection, on or about 
the eighth day of June, 1879, from J. C. Bamberger, cashier of the 
Mechanics’ Bank of Harrisburg, Pennsylvania, two promissory notes 
made by “ The Union Railroad Company of Baltimore,” viz., one for 
nine hundred and ninety-three dollars and fourteen cents, and the 
other for fourteen thousand dollars, both dated the seventh day of 
February, 1877, and both payable twenty-four months thereafter. 

And this defendant, further answering, says that it is a stranger 
to the other matters and things charged in said bill, save as appears 
from the allegations contained in said bill, and that it can, therefore, 
neither admit nor deny the same. 

And this defendant prays to be hence dismissed, with its costs; 
and as in duty, €e. 

And this defendant has caused this answer to be signed by its 
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president and the corporate seal of the National Mechanics’ Bank of 
Baltimore to be hereto affixed. 
[Seal of the Nat’] Mech’s’ Bank of Balto.] 
R. T. BALDWIN, 


President National Mechanics’ Bank of Baltimore. 


THEOS. B. HORWITZ, 
Sol’r for the National Mechanics’ Bank of Baltimore. 


STATE OF MARYLAND, | wy. .,. 
City of Baltimore, } To wit. 


I hereby certify that on this first day of May, 1879, before 

72 me, the subscriber, a justice of the peace of said State, in and 
for the city aforesaid, personally appeared Charles R. Cole- 

man, cashier of the National Mechanics’ Bank of Baltimore, and 
made oath in due form of law that the matters and things stated in 
the foregoing answer are true to the best of his knowledge and 


belief. 
JOSHUA M. MYERS, J. P. 


And afterwards, to wit, on the seventeenth day of May, A. D. 1879, 
the following answer was filed in said cause, to wit: 


The Answer of John Ellicott to the Bill of Complaint of the Union Rail- 
road Company of Baltimore against Him and Other Defendants in 
this Court Exhibited. 


In the Circuit Court of Baltimore City. 


THe Union RAILROAD CoMPANY OF BALTIMORE 
v8. 
JAMES J. DuLu ef al. 


This defendant, reserving all right and benefit of every exception 
and objection that may be taken to the said bill for the many errors, 
defects, and uncertainties thereof, for answer thereto, or to so much 
thereof as he is advised is material to be answered unto, answering, 
says headmits that, as stated in said bill, the complainant, being a body 
corporate, was authorized by its charter to construct —a point near 
the said Belvidere bridge to tide-water at Canton, and in or about 
the spring of 1871 advertised for proposals for the said ‘work ; that 
bids were made by several persons, and, among others, by William 

M. Wiley, James J. Dull, and R. Snowden Andrews. 
73 This respondent further admits that, with the consent of 
the said complainant, the contract founded upon the accept- 
ance of the proposals of one of the said bidders was made with all 
three of them, jointly, for the construction of the work, being the 
same agreement or contract, dated the first day of May, 1871, men- 
tioned in the bill and set forth in the transcript of the record of a 


- ease in the Baltimore city court, filed by the complainant as an ex- 


hibit, and that on the 6th dav of July, in the same year, the supple- 
mental contract was made between the same parties, which Is re- 
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ferred to in the said bill, and is also set out in the said record filed 
as an exhibit by the complainant, and that shortly after the execu- 
tion of the said supplemental contract the said R. Snowden Andrews 
disposed of his interest in the said construction contract or contracts 
to the said Dull and Wiley, who thereby becatne sole contracting 
parties, to which change the complainant assented ; that the said 
Dull and Wiley thereupon proceeded with the works mentioned and 
contemplated in the said contracts, and finally completed the same, 
and, as this respondent is informed and believes, payments were 
from time to time made on account thereof by the complainant. 
Further answering, this respondent admits that after the com- 
pletion of the said works a controversy existed between the said Dull 
and Wiley and the complainant as to the proper settlement of the 
accounts between them growing out of said works, and that the mat- 
ters in difference, or some of them, were, under a mutual agreement 
entered into by the complainant and the said Dull and Wiley 
74 and consummated after said Wiley’s death by the said Dull, 
his surviving partner, referred to arbitration, and the arbi- 
trators finally selected were, as stated in said billy Henry Tyson, 
Robert K. Martin, and H. D. Whitcomb (the last chosen by said 
Tyson and Martin), all of whom were engineers of ability and emi- 
nence; that this respondent was called as a witness and _ testified 
before said arbitrators, but this respondent understood then and 
believes now that the matter to which his testimony related was 
comparatively unimportant, being simply the question whether a 
certain drawing or plan which some time during the progress of the 
work was hung in an office of the said railroad company was the 
original plan offered to the inspection of bidders before proposals 
were received ; on behalf of the contractors it being claimed that 
owing toa change of plan the walls of the tunnel in actual construc- 
tion were less thick and the courses of bricks in the arch fewer than 
Was originally contemplated, and that on this account their profits 
were diminished ; but, as this respondent is credibly informed and 
believes, this part of the claim of the contractors was disallowed by 
the arbitrators, and no damages were awarded because of any such 
change of plan, so that the matter of fact with regard to which this 
respondent testified as aforesaid was wholly immaterial and his testi- 
mony had no influence upon the award. But if the meaning of the 
bill be to charge that this respondent’s testimony before said arbi- 
trators, whether important and material to the issue or not, was 
untrue in any particular, he utterly denies the allegation, and, 
75 repelling every imputation upon his veracity, asserts that all 
of his testimony as given was truthful and sincere. No ques- 
tion was asked him at said examination as to his interest in the 
matters in dispute; had he been interrogated in regard thereto he 
should have answered with entire frankness. This respondent had 
nothing to do with the selection of the arbitrators, or management 
of the case before them, nor did he attend their meetings, except 
when called as a witness. 
This respondent, further answering, denies that the award of the 
said arbitrators was unjust, but upon credible information this 
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respondent believes, and, upon his belief says, that the same was fair, 
reasonable, and just. 

Further answering, this respondent says it is true as stated in the 
said bill that Charles P. Manning was the chief engineer of the 
complainant at and before the time of the construction of its said 
tunnel and railroad; that the said Manning, having upon his hands 
certain unfinished professional work elsewhere, employed this re- 
spondent some time in the year 1870 to assist him more especially 
during the periods of his absence from Baltimore; that, while the 
said arrangement had the sanction of the officers of the Union Rail- 
road Company, this respondent was not in the employ of said com- 
pany, nor did he receive any compensation from it, but out of the 
pay received by the said Manning as chief engineer the latter agreed 
to pay this respondent for his services. In the capacity of such as- 
sistant to Mr. Manning, the said chief engineer, this respondent, 

conducted preliminary surveys, located the line of the said 
76 tunnel and railroad, and was engaged about the preparation 

of the specifications ; all of which work received the approval 
and adoption of the said chief engineer and was prior to the letting 
of the work to contractors. The said specifications so prepared were 
revized and approved by the said Manning, and were printed and 
annexed to the forms for proposals issued. to all who desired to act 
upon the published invitation to bidders. In all the said work 
this respondent was actuated, and is confident said Manning 
was actuated, solely by regard for the interests of the said 
Union Railroad Company; and as the same specifications and 
the same information of every kind with regard to the said proposed 
works was given to every one who applied or made inquiries touch- 
ing the same, it is manifest that in no way could this respondent, 
had he been so disposed, by means of his position in connection with 
the work, have given any undue advantage to the said Dull, Wiley 
and Andrews or prejudiced the said railroad company in any par- 
ticular; but this respondent explicitly and absolutely denies that he 
gave any undue advantage or assistance of any kind whatever to 
the said Dull, Wiley and Andrews, or either of them, either hefore 
the letting of the work or subsequently. Some time before proposals 
were received, and just before the advertisement for letting, the said 
Manning returned to Baltimore, and thenceforward personally per- 
formed the duties of chief engineer. Thesaid Manning was present 
at the opening of the bids, and in person handled the proposals, and 

any opinion or advice required of the company’s engineer was 
77 given by him and not by this respondent, whose position was 

entirely subordinate, and, as respects all important functions 
of an engineer, he was practically superseded by the said Manning 
upon his said return to Baltimore and full assumption of the duties 
of engineer to the said company. In the letting of the work tosaid 
Dull, Wiley & Andrews this respondent had no part or agency, nor 
was he consulted in regard thereto. The acceptance of the bid of 
said Dull and Wiley was made by the officers of the said railroad 
company, wholly uninfluenced by any opinion, advice, or suggestion 
of this respondent; and neither at the time of the reception of pro- 
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posals nor of the acceptance of the prevailing bid was this respondent 
interested therein in any manner whatsoever, and when the contract 
was awarded to the said Dull, Wiley, and Andrews this respondent 
stood completely indifferent to them all—as much so as to any of 
the other parties who put in proposals. Some time after the letting 
this respondent was informed by the said Samuel M. Shoemaker, 
who in many ways had manifested a disposition to befriend him 
after his return to Maryland at the termination of the civil war, that 
he, the said Shoemaker, was to receive one-third of any profits there 
might be from the contract, and that this respondent, if he pleased, 
might have one-half of what should so come to him, the said Shoe- 
maker. This respondent thanked the said Shoemaker for his kind- 
ness, and accepted it without imagining that there was anything in 
the relation he temporarily occupied to the said chief engineer, Man- 
ning, to make it improper, or even questionable, so todo. His 
78 connection with the said railroad company was of the slight- 
est character; he was not, directly, even in its service, having 
been employed by Mr. Manning from considerations of personal 
convenience to the latter, merely to render him such assistance as 
he required, without any claim whatsoever upon the coinpany, or 
right te exact compensation from it. It was part of the arrangement 
that this respondent, in undertaking said service, should not give up 
other business in which he was engaged, and accordingly he con- 
tinued, during the time he so rendered assistance to the said Man- 
ning, to pursue as formerly the profession of civil engrneer and 
architect, and kept an office for the purposes of such independent 
business at a different place from that of the Union Railroad Com- 
pany and wholly disconnected with it, as was well known and under- 
stood, both by the said Manning and the officers of the said railroad 
company ; and, even had this respondent’s relation to the works of 
the Union Railroad Company aforesaid been of a more stable char- 
acter, there was nothing in the nature of his duties to bring him in 
contact with the contractors or affect either their performance of 
their stipulated work or the measure of compensation to accrue to 
them for it; and in fact, within the space of a few months there- 
after, the said Manning being able to devote his whole time to his 
oftice, made known to this respondent that he no longer had occasion 
for his services; whereupon this respondent ceased to be in his 
employ, and thenceforward had nothing to do with any of the oper- 
ations or business of the complainant; so that his said em- 
79 ployment by said Manning, which began in the fall of the 
year 1870, continued, as stated 1n the bill of complaint, only 
for about a year, and wholly ended nearly two years before the com- 
pletion of the contract work in question. 

This respondent denies that it is true, as alleged in the bill, either 
that the interviews with the parties proposing to make bids, the con- 
tracts founded upon the accepted bids, or the general superintend- 
ence of the work for some months from its commencement was left 
almost entirely to this respondent, but, on the contrary, avers that 
the said Manning returned from Ohio before the letting of the 
work, approved the specifications, was present to give all requisite 
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information to persons making inquiries with a view to pro- 
posals, and did give such information and performed the whole 
duty of chief engineer in connection with the making of the said 
contracts, and had the sole and exclusive superintendence of the 
work from the very commencement, the immediate direction thereof 
being devolved upon Mr, Kenly, the resident engineer, and this re- 
spondent had no charge of it whatever. This respondent gave no 
instructions to the contractors, made no measurements or estimates 
of any of their work, exercised no authority over them, and had no 
part at all in the construction of the said railroad and tunnel, his 
whole work being either preliminary to the advertisements for pro- 
posals or office work wholly unconnected with the contractors or 
their compensation. As already stated, it is true that, long after he 

had ceased to be connected or associated in any manner with 
80 the engineering work of the complainant, this respondent 

being called to testify as to a single matter of fact, with re- 
gard to which the evidence of any eye-witness was as good as his 
own, namely, what drawing or plan it was which was prepared be- 
fore the receipt of proposals for the information of bidders, did testify 
to the best of his recollection and belief in regard thereto; but the 
allegation of the bill that the claim of the said Dull and Wiley, or 
Dull as survivor, was largely based upon the supposed change of 
model or plan is grossly false, the truth being that the greater part 
by far of the claim of the contractors before said arbitrators was in- 
dependent altogether of the said change of plan or any matter as to 
which this respondent gave testimony, and, as this respondent has 
been credibly informed and verily believes and therefore, answering, 
states the award rendered by the arbitrators was nut founded in 
any degree on the testimony of this respondent or upon any matter 
of fact with regard to which he was exainined. 

Further answering, this respondent says that in the lifetime of the 
said Wiley he received from the said contractors through him, on 
account of his half of the said Shoemaker’s share of the profits several 
sums of money, amounting altogether, to the best of his knowledge 
and recollection, to the sum of $12,400, and after his death, and subse- 
quently to the award of said arbitrators, this respondent received from 
the said Dull on the same account, in a note of the said Union Rail- 
road Company, which was subsequently paid, the sum of $1,298.14; so 

that the amount he has altogether received from the said con- 
81 tractors or any of them is $13,698.14 (and not $18,000, as alleged 

in the bill), all of which this respondent received underand by 
virtue of the aforesaid gift of the said Shoemaker, and in no other man- 
ner, and upon no other ground or consideration whatsoever. As to 
the mode in which the payment of the said award was arranged or 
provided for between the complainant, or the Canton Company and 
the said Dull, this respondent has no knowledge; nor has he any 
knowledge as to the payments made by the complainant to the 
said Dull on account of. the said award and judgment, fur- 
ther than that this respondent was paid by said Dull on account of 
this respondent’s share of proceeds realized under said award the 
said sum of $1,298.14, as aforesaid. As to the alleged examination 
b6—346 
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and testimony of the said Dull in the circuit court of the United 
States for the eastern district of Pennsylvania this respondent has 
no knowledge, nor does he know anything about the said unpaid 
promissory notes, but he believes them to bein the possession of the 
said Dull. 

This respondent utterly denies that he has practiced or been 
guilty of any fraud whatever in the premises, or that he has ever 
used the position he for a time had as assistant to the said Manning, 
orany otherconnection of this respondent with the complainant, or em- 
ployment by or under it to the wrong or prejudice in any manner of 
the complainant. He further expressly denies that whilst assistant 
engineer as aforesaid he ever aided the said Dull, Wiley and An- 

drews in any manner or enabled them to obtain any improper 
82 advantage, but avers that throughout his connection with 

the works of the complainant heacted with perfect good faith 
and fidelity. No agreement or contract was ever made between the 
said Dull, Wiley and Andrews or either of them with this respond- 
ent, nor was this respondent party to any writing with them = or 
either of them in relation to any of the matters in question. This 
respondent has not in his possession or under his control any checks 
for money paid or intended to be paid him by the said Dull, Wiley 
and Andrews or any or either of them, and, to the best of his recol- 
lection, he never was paid any money by them or either of them by 
check. This respondent has not to his knowledge any letters re- 
ceived from the said Dull, Wiley and Andrews or any or either of 
them touching any of the matters in question, and believes, and 
upon belief so says, that he never received any; nor has he copies 
of any letters sent by himself to them or any of them; nor did he 
ever receive from them or any of them any accounts; nor did he 
ever execute any writings to which they or any of them were party; 
and, although he 1s advised that he is under no obligation to respond 
to the demand of letters and other documents in said bill made, yet 
inasmuch as itis charged that he had at the time of the trans- 
actions in question an official relation to the complainant, he 
has thought proper to answer the demands of the bill in that par- 
ticular. 

And, having fully answered the said bill, and denying all fraud 

and fraudulent combination in the premises, this respondent 
83 prays to be hence dismissed with his costs in this behalf sus- 


tained. 
I. NEVITT STEELE, 
A. W. MACHEN, 
Solicitors for Respondent. 


STATE OF MARYLAND, | 
Baltimore City, { 


I hereby certify that on this 17th day of May, A. D. 1879, before 
the subscriber, a justice of the peace of the State of Maryland in and 
for Baltimore city aforesaid, personally appeared John Ellicott and 
made oath in due form of law that the matters and things stated 
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and contained in the aforegoing answer are true to the best of his 
knowledge and belief. 
J. HOWARD, J. P. 


And afterwards, to wit, on the seventeenth day of May, A. D. 
1879. the following answer was filed in said cause, to wit: 


The Answer of Samuel M. Shoemaker to the Bill of Complaint of the 
Union Railroad Company against Him and Other Defendants in the 
Court Exhibited. 


In the Circuit Court of Baltimore City. 


Tit Union RAILROAD CoMPANY-OF BALTIMORE 
v8. 
84 | JAMES J. Dutt etal. 


This defendant, not waiving but expressly reserving unto himself 
all right and benefit of every exception and objection that may be 
taken to the said bill for the errors, defects, and uncertainties thereof, 
for answer thereto, or to so much thereof as he is advised is material 
or necessary to be answered unto, answering, says that in the spring of 
1871 thesaid William W. Wiley and James J. Dull, as this respondent 
was informed, were among the bidders for the work of the construc- 
tion of the said railroad and tunnel of the complainant. This re- 
spondent at that time was well acquainted with the said Wiley, of 
whom he entertained a high opinion, but knew said Dull by repu- 
tation only. At the time of the offering of proposals for the con- 
struction of the said works of the complainant this respondent had 
no pecuniary interest whatever in any of the bids or proposals, 
whether of said Wiley and Dull, or either of them, or of said R. 
Snowden Andrews, nor any expectation of an interest in any con- 
tract which might result from said bids or any of them. This re- 
spondent knew nothing of the particulars of the bids, and, had he 
been advised of them, did not possess either experience or information 
qualifying him to judge of the probabilities of a profit therefrom. 
Some time after the said proposals had been put in and a contract for 
the construction of the said tunnel of the complainant made between 

the said Dull, Wiley and Andrews and the complaint the said 
85 Wiley proposed to this respondent that he should have a one- 

third interest in the profits to be made under the said con- 
tract, this respondent being expected to contribute some money in 
the nature of capital. This respondent’s confidence in said Wiley 
was such that he was very willing to lend or advance him a much 
larger amount than any he called on him four, and trust to said Wiley 
for his reimbursement in such manner as said Wiley might prefer ; 
he therefore immediately acceded to said Wiley’s proposition afore- 
suid. No written agreement between said Wiley and said Dull, 
Wiley and Andrews and this respondent was executed, so far as this 
respondent has any recollection, and he believes that none was exe- 
cuted. The oral understanding between said Wiley and himself 
was to the effect aforesaid—that is to say, that if profits should be 
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realized bv the contractors, one-third thereof would be given to this 
respondent. There was no interview or communication of any kind 
in the said Wiley’s lifetime between this respondent and either of 
the other contractors in respect to said matter. 

Further answering, this respondent says that long before the time 
of the transactions before mentioned he was on terms of intimacy 
and friendship with the said John Ellicott. At an early period in 
this respondent’s life, when such kindness was of most value, older 
members of said Ellicott’s family had manifested interest in his wel- 
fare, and put opportunities of advancement in his way, and with said 

Ellicott himself this respondent’s relations were always very 
86 friendly. During the late civil war, while there was a wide 

divergence in political sentiment between the said Ellicott, 
who engaged in the military service of the Southern Confederacy, 
and this respondent, there was no interruption of personal good will, 
and when at the end of the war said Ellicott returned to Baltimore 
with his family, laboring under the difficulties which embarrassed 
most professional men whose former pursuits had been so long sus- 
pended, this respondent was glad to render him all the kindness in 
his power. For one or two summers the said Ellicott and his family 
occupied this respondent’s dwelling-house in Baltimore during the 
absence in the country of this respondent’s family; and this re- 
spondent, having occasion for the services of an architect, in which 
branch, as in other branches of his profession, the said Ellicott de- 
servedly enjoyed a high reputation, employed him in that capacity. 
The family of the said Ellicott were also very intimate with the 
family of this respondent. Owing to all these circumstances the re- 
lations between this respondent and him at and about the com- 
mencement of the railroad construction aforesaid were more than 
usually close and friendly, and when the said Wiley, unexpectedly 
to this respondent, proposed to allow him an interest of one-third in 
the profits from the said contract this respondent, without attempt- 
ing to estimate the probable amount of such share of profits, and, in 
fact, wholly uncertain whether there would be any profits or not, 
mentioned the fact of said Wiley’s promise aforesaid to said Eli- 
cott, and at the same time told him that if anything came of 

it he would let him, Ellicott, have one-half of what this 
S7 respondent should so receive. There was no contract or 

agreement of any kind between said Ellicott and this respond- 
ent on the said subject. Whatever benefit there might be in the 
offer or promise toshare what might never exist, it was made by 
this respondent, and, as this respondent is well assured, was accepted 
by the said Ellicott, merely as an act of kindness on this respond- 
ent’s part, without one thought of any relations existing between 
the said Ellicott and the Union Railroad Company. Had this re- 
spondent been base enough to endeavor to bring about a breach of 
trust on the part of one in the service of the complainant, as im- 
puted in the bill of complaint, it would have been impossible for 
him to have thought of presenting unworthy inducements of this 
sort toa gentleman of the unblemished reputation of Mr. Ellicott, 
an intimate friend of this respondent himself, and one for whom, on 


: 
5 
* 


JAMES J. DULL ET AI. 


account of his character and personal qualities, he entertained and 
had manifested a high and sincere regard. 

And this respondent utterly and indignantly denies all charges 
that there was any fraudulent compact or arrangement between the 
said Ellicott and the said contractors, with the participation or 
knowledge of this respondent, with respect to the making of the said 
construction contracts, or either of them, the performance of them 
or anything connected with them, or succeeding as a consequence 
therefrom. This respondent denies expressly all fraud on his own 
part in any of the matters alleged in the said bill, and to the best of 

his knowledge, information, and belief, reither the said con- 
8S tractors, Dull, Wiley and Andrews, nor any of them, nor 

said Ellicott. were guilty of fraud of any kind in the prem- 
ises. 

Further answering, this respondent says that he understood and 
now believes that the said Ellicott, some time before the letting of the 
said work, was in some manner employed by Charles P. Manning, 
the chief engineer of the said Union Railroad Company, to assist 
him in some engineering duties connected therewith, but as this re- 
spondent had reason to believe, such employment was temporary 
and precarious, and also was not of a character to affect in any 
manner the performance by the contractors of their contract, or 
their compensation under it, and certainly this respondent’s offer to 
share with said Ellicott as aforesaid was made without reference to 
his relations to the said Manning or the said railroad company, and 
from no expectation of any advantage to this respondent or the said 
contractors therefrom. 

Further answering, this respondent says the said Ellicott, within 
a few months after the commencement of the work under the said 
contract, ceased to be in said Manning’s employ, and thenceforward 
had nothing to do with the complainant or its. works, and this re- 
spondent is credibly informed and believes, and therefore states, that 
while the said Ellicott was connected with the said Unton railroad 
the nature of the services performed by him was such as to exclude 
the possibility of his giving any undue advantage to the said contract- 
ors or prejudicing the said company in any manner in its relations 

with them ; that the said Ellicott in fact performed all his 
S9 duties with fidelity to the complainant and due regard to its 

interests, was guilty of no fraud, rendered no aid or assistance 
to the said contractors, nor promoted their advantage in any respect 
at the expense or to the prejudice of the said Union Railroad Com- 
pany, nor is it even alleged in said bill that any such fraudulent or 
improper acts were in fact done by him. 

Further answering, this respondent says that he informed said 
Wiley of the fact of his having promised to divide his own share of 
profits with said Ellicott, and for convenience said Wiley was au- 
thorized to make payments directly to said Ellicott accordingly,and 
this respondent believes that such payments were made, but has no 
certain knowledge in regard to them. On account of such profits 
this respondent received from the said Wiley in his lifetime twelve 
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thousand five hundred dollars, and since his death has received one 
thousand and fifty dollars and fifty-three cents from said Dull. 

This respondent had no knowledge of the details or particulars of 
the said original construction contract nor of the said supplemental 
contract, nor was he consulted about the making of either. This 
respondent never asked or received from the said contractors, while 
the said works were in progress, nor from the said Wiley, any ac- 
counts of the receipts and disbursements of the contractors or de- 
tail statements of any kind in regard to their proceedings under the 
contract or contracts aforesaid, and his only participation in their 

business was to take from said Wiley, from time to time, such 
90 sums of money as said Wiley represented to be due to him, 

deducting or allowing for the half part he had authorized 
to be paid to said Ellicott as aforesaid. 

And this respondent, further answering, says that before this suit 
he never saw the said construction contracts or either of them, nor 
said arbitration contract, and never deemed himself a partner with 
the said contractors, or as having any relation with the complain- 
ant, his relations being only with the contractors, and resting upon 
their protaise to pay him a portion of the profits of their perform- 
ance of their contract if any should be realized. 

Further answering, this respondent says that after the work under 
the said contracts were finished he was aware, in a general way, that 
there was an unsettled account between the contractors and the said 
railroad company,and some controversy between the parties, founded 
principally upon certain differences between said Wiley and Mr. Man- 
ning, the chief engineer aforesaid, but he had no knowledge at that 
time of the particulars of the claim of the contractors further than 
that he understood that a question existed as to whether the con- 
tractors should be allowed for the cost of rebuilding a portion of the 
arch of said tunnel which had fallen down while it was in course 
of construction, which arch was constructed after said Ellicott had 
left the service of the said Manning and railroad company. This 
respondent was told of the reference to arbitration of the questions 

in dispute, but took no part therein, and was not present at 
91 any meeting of the arbitrators. 

Before the said reference was accomplished the said Wilev 
had died, and the said Andrews having assigned his interest to the 
said Dull and Wiley, the entire conduct and management of the 
sald claim, the arbitration proceedings, and all matters connected 
therewith devolved upon the said Dull, with whose action this re- 
spondent never interfered in any manner, nor imagined that he had 
any right to interfere ; that all the information this respondent has 
received concerning the said arbitration leads him to believe, and 
he does fully believe, and therefore, answering, says, that the pro- 
ecedings before the arbitrators, on the part or behalf of the said Dull, 
the plaintiff in the case, were fair and regular, and that the award 
rendered and judgment thereon entered were just and right. As 
to the testimony of the said Ellicott before the said arbitrators this 
respondent has no direct knowledge, but he is credibly informed 
and verily bélieves that it was truthful and candid ; that there was 
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no concealment or improper withholding of any interest he might 
have in the result, no question as to such interest having been put 
to him, and even if the question of the propriety and justice of said 
award could now be opened the fact that the award was unani- 
mously concurred in by three engineers of high character, one of 
whom was selected by the complainant, is of itself sufficient to refute 
the imputations cast upon its correctness, and that in point of fact 
the subject-matter upon which the said Ellicott was called to testify 

by the said plaintiff’s counsel, and did testify, was a minor 
92 matter, merely being only in regard to one division, and that 

a comparatively small one, of the plaintiff’s claim, and one 
which the arbitrators did not recognize nor allow in their award,so 
that in fact, having regard to the award actually rendered and to 
the grounds of it his testimony proved to be and was wholly imma- 
terial, and, had it been out of the case, the award could not have 
been_in the slightest degree altered or affected. And this respond- 
ent charges that the allegation made or implied in the said bill of 
complaint, that the award of damages to the said Dull, made by the 
said arbitrators, proceeded or was substantially founded on the testi- 
mony of the said Ellicott is wholly untrue, and from credible infor- 
mation and belief this respondent denies that any part of the claim 
of the said Dull, as allowed by the said arbitrators, was based mainly 
or at all upon said. Ellicott’s testimony. 

-This respondent, further answering, says that he is informed and 
believes, and from information and _ belief states, that the said con- 
tracts of May and July, 1871, between the said Dull, Wiley and 
Andrews and the complainant were faithfully and fully performed 
by the said Dull, Wiley and Andrews or Dull and Wiley, and the 
benefits thereof accepted and enjoyed by the complainant; that all 
the measurements and estimates on which the compensation of the 
said Dull and Wiley thereunder was based were made either by Mr. 
Kenly or Mr. Manning, the resident and chief engineers, 
respectively, of the complainant, without any aid or partici- 
pation of the said Ellicott; that all the work done by the said 

contractors was supervised and directed by said Kenly 
93 and Manning, and not at all-by the said Ellicott; that 

all the money paid or adjudged to be paid to the said 
Dull, Wiley and Andrews, or to said Dull, as surviving partner, was 
fairly and fully earned under the specification, terms, and provisions 
of the said contracts, and that all the balance of said judgment debt 
represented by the said unpaid promissory notes is justly and 
honestly due from the complainant, and that the resistance to the 
payment thereof now made by the complainant is an effort on its 
part to evade the obligation of a just debt, or inequitably to hinder 
and delay its collection or enforcement. This respondent has not 
the possession or control in any manner of the said unpaid promis- 
sory notes, nor has he ever had possession thereof, and has no knowl- 
edge in regard to them. 

And this defendant, denying all and all manner of fraud, combi- 
nation, or conspiracy with which he is most falsely and injuriously 
charged in the said bill, and having fully answered the said bill, or 
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so much thereof as he is advised is material to be answered unto, 
prays to be hence dismissed with his costs in this behalf sustained. 
I. NEVITT STEELE, 
A. W. MACHEN, 
Solicitors for Respondent. 
STATE OF MARYLAND, ; | 
Baltimore City, fas 


I hereby certify that on this seventeenth day of March, in 

94 the year eighteen hundred and seventy-nine, before the sub- 
scriber, a justice of the peace of the State of Maryland in 

and for Baltimore city aforesaid, personally appeared Samuel M. 
Shoemaker and made oath in due form of law that all the matters 
and things stated in the aforegoing answer are true to the best of 


his knowledge and belief. 
GEO. McCAFFREY, J. P. 


And afterwards, to wit, on the thirtieth day of June, A. D. 1879, 
the following exceptions to answer of Samuel M. Shoemaker was 
filed in said cause, to wit: 


Exceptions to the Answer of the Defendant, Samuel’ “M. Shoemaker. 
In the Cireuit Court of Baltimore City. 


Tne Unton RAILRoAD ComMPANY OF BALTIMORE 
VS. 
JAMES J. Dun e al. 


The complainant excepts to the answer of the above-named de- 
fendant as evasive and insufficient, and especially— 

1. Because he does not answer whether any contract or contracts 
were executed between him and the defendant, John Ellicott, or 
between said Ellicott and Dull and Wiley, as by this bill required. 

2. Because the said Shoemaker has not filed with his answer 

“copies of all accounts which have ever been rendered” be- 
95 tween the defendants and William M. Wiley, or any of them, 
and has not stated when they were rendered. 

. Beeause said Shoemaker has not produced and _ filed with his 
answer all letters ever received by him from said Wiley, the defend- ~ 
ant Dull, said Ellicott, or the firms of Dull, Wiley and Andrews, or 
Dull & Wiley, and has not produced and filed copies of all letters 
ever written ae him to any of the said persons or firms. 

4. Because said Shoemaker has failed to disclose when the several 
5 eee were made and said Ellicott and in what amounts. 

. Because said Shoemaker has failed to produce and file with his 
answer all accounts whatever rendered to him at any time by said 
Dull and Wiley, Dull, Wiley and Andrews, William M. Wiley, said 
— J. Dull, or any clerk or agent of any of them. 

Because the said Shoemaker has not disclosed whether any 
Ft person not heretofore named had any interest in the contracts 
in the bill mentioned, and what interest and what moneys, if 
any, were paid to such other person. 
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7. Because said Shoemaker does not disclose where the notes men- 
tioned in the bill were on the day the bill was filed (February 10th, 
1879), and where they were on the 8th and 9th days of said month, 
and whether they were then in the same condition in which they 
were received from the complainant. 

WILLIAM A. FISHER, 
Solicitor for Complainant. 


96 And thereupon, to wit, on the said thirtieth day of June, A. 
D. 1879, the following exceptions toanswer of John Ellicott was 
filed in said cause, to wit: 


Exceptions to the Answer of John Ellicott. 
In the Circuit Court of Baltimore City. 


Tut Union RAILROAD CoMPANY OF BALTIMORE 


v8. 
JAMES J. Dutt ef al. 


The complainant excepts to the answer of the defendant John 
Ellicott because the same is evasive and insufficient, and especially— 

1. Because it does not disclose when and in what sums the money 
in the answer mentioned was paid to said Ellicott. 

2. Because it does not disclose when the agreement between said 
defendants Ellicott and Shoemaker for the sharing of profits was 
made. 

3. Because the said defendant Ellicott does not state whether he 
has written a letter or letters to said defendant Dull since the ob- 
taining of the judgment in the bill mentioned making demands or 
requests for more money than the sums paid to said Ellicott, as 


stated in his answer. 
WILLIAM A. FISHER, 
Solicitor for Complainant. 


97 And afterwards, to wit, on the fourth day of August, A. D. 
1879, the following order was filed in the said cause, to wit: 


In the Circuit Court of Baltimore City. 


Tur Union RAILROAD COMPANY OF BALTIMORE 
3 v's. 
JAMES J. Dutt e al. 


Mr. Brewer: 
Enter our appearance for defendants, James J. Dull and Jacob C. 


Bamberger. 
I. NEVITT STEELE. 
A. W. MACHEN. 


And thereupon, to wit, on the said fourth day of August, A. D. 
1879, the following certificate of publication of order of publication, 
together with a printed copy thereof annexed thereto, was filed in 
said cause, to wit: : 


1—346 
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OFFICE OF THE BALTIMORE DalILy NEws, 
BaLTIMoRE, May 1st, 1879. 


We hereby certify that the annexed advertisement of circuit court 
order, The Union Railroad Company of Baltimore vs. James J. Dull, 
Jacob C. Bamberger, ct al., was published in the Baltimore Daily 
News, a daily newspaper, printed and published in the city of Balti- 
more, once a week for four successive weeks, before April 30th, 1879. 

First insertion, March 51st, 1879. 

HERMANGE & BREWER, 
Per E. T. JONES. 


98 Advertisement. 
“Tn the Circuit Court of Baltimore City. 


Tue Union RAILROAD CoMPANY OF BALTIMORE 
| V8. 
James J. Dutt, JAcon C. BAMBERGER, ef al. 


‘The object of this bill is to procure a decree setting aside as void 
by reason of the fraud of the defendant-, James J. Dull and others, 
certain contracts entered into during the months of May and July, 
1871, between the complainant and the defendant-, Dull and others, 
for the consideration of the railroad of the complainant, and also 
an arbitration contract between the complainant and said Dull and 
the late William M. Wiley, Jr., en arbitration, and the award and 
the judgment of the Baltimore city court based upon the said award, 
and to require the defendants, Dull and Samuel M. Shoemaker and 
John Ellicott, to restore to the complainant the moneys paid by it 
on said judgment, and for the cancellation of the following promis- 
sory notes, which were issued by complainant in settlement of said 
judgment and are yet unpaid—that 1s to say, a note of $14,000.00, 
due February 10th, 1879, another of $18,562.15, due February 10th, 
1880, and three interest notes; one for $993.14, due February 10th, 
1879; one for $556.86, due August 10th, 1879, and one for $566.14, due 
February 10th, 1880, all drawn by the complainant, and also for 
an Injunction against the defendants Dull, Shoemaker, and Ellicott 
to enjoin them from destroying or making away with the accounts 

and letters which have passed between them. 
99 The bill states that at the time the said construction contracts 

were entered into the said John Ellicott was the chief assistant 
under Mr. Manning, the engineer of the complainant, and, by reason of 
Mr. Manning’s absence on other work, that the said Ellicott princi- 
pally superi:itended the work connected with the letting of the con- 
struction, and that at said arbitration he was examined as a witness 
for said Dull, and the award was largely based upon his testimony, 
and that, by reason of the examination of said Dull recently as a 
witness in- case in the circuit court of the United States for the east- 
ern district of Pennsylvania, it became known to the complainant, 
by the admission of said Dull, that the said John Ellicott, and, as 
complainant believes, said Shoemaker, were secret partners or inter- 
ested with the contractors, Dull and Wiley, in the said contracts for 
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construction, and that very large sums of money were paid to said 
Ellicott by his said co-contractor. 

The bill further alleges that all the said contracts, with the award 
and judgment, were fraudulently and collusively obtained and are 
void, and that the said Bamberger claims to be the holder of said 
—_— due in February, 1879, but in reality holds them for said 

ull. - 

It is thereupon ordered by the court, this 31st day of March, 1879, 
that the said complainant, by causing a copy of this order to be in- 
serted in some daily newspaper published in the city of Baltimore 
once in each of four successive weeks before the 30th day of April, 
1879, give notice to the said absent defendants, James J. Dull and 

Jacob C. Bamberger, of the substance and object of this bill, 
100 = and warn them to be and appear in this court, in person or 

by attorney, on or before the 4th day of August, 1879, to an- 
swer the premises and show cause, if any they have, why a decree 
ought not to pass as prayed. 


M’h 31, m. 4t. 
JAMES R. BREWER, Clerk. 
True copy. 


Test: JAMES R. BREWER, Clerk.” 


And thereupon, to wit, on the said fourth day of August, A. D. 
1879, the following petition for removal was filed in said cause, to 


wit: 


Petition for Removal to the Circuit Court of the United States for the 


rd 


District of Maryland. 
In the Circuit Court of Baltimore City. 


THe Union RAILROAD CoMPANY OF BALTIMORE 
v8. 
JAMES J. DULL e¢ al. 


To the honorable the circuit court of Baltimore city: 

Your petitioners, James J. Dull and Jacob C. Bamberger, two of 
the defendants aforesaid, respectfully show that the amount in dis- 
pute in the above-entitled suit exceeds, exclusive of costs, the sum of 
or value of five hundred dollars; that the controversy in said suit 
is between citizens of different States. 

That your petitioners, the said James J. Dull and Jacob C. Bam- 
berger, were, at the time of the commencement of this suit, and still 

are, citizens of the State of Pennsylvania, and that The Union 
101 Railroad Company of Baltimore, the complainant, are a 
corporation incorporated by the State of Maryland, by the 
laws thereof, and that the said Samuel M. Shoemaker, John EIli- 
cott, The Canton Company of Baltimore,and The National Mechanics’ 
Bank of Baltimore, defendants in the said suit, are citizens of the 


State of Maryland; that in the said suit there is a controversy which 
is wholly between citizens of different States, and which can be fully 
determined as between—that is to say, a controversy between the 
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Union Railroad Company of Baltimore aforesaid und your peti- 
tioners. 

That your petitioner, James J. Dull, is the sole plaintiff in the said 
action and judgment in the Baltimore city court mentioned in the 
bill of complaint, and the sole owner of the said judgment and of 
all the promissory notes mentioned in the said bill and the collection 
whereof it is the object of the said suit to enjoin and prevent, and he 
is the sole survivor of the firm of Dull and Wiley, contractors with 
the Union Railroad Company in the construction contracts referred 
to in said bill, and that your petitioner, Jacob C. Bamberger, re- 
ceived from said Dull, to be forwarded to Baltimore for collection, 
and did accordingly transmit to the National Mechanics’ Bank of 
Baltimore for collection, two of said notes. 

And your petitioners further show that the said suit, so far as it 
relates to your petitioners, is brought for the purpose of restraining 
and enjoining your petitioner Dull, and is a suit in which there can 
be a final determination of the controversy, so far as concerns him 

and your petitioner Bamberger, without the presence of the 
102 _—other defendants as parties in the cause. 

And your petitioners further show that by the order of pub- 
lication of this honorable court, passed in said suit on the thirty-first 
day of March, A. D. 1879, your petitioners are required to appear in 
this court on or before the fourth day of August, 1879, to answer the 

remises, and show cause why a decree ought not to pass as prayed 
y the said bill of complaint of the complainants, and that the term 
at which said suit could be first tried has not yet arrived. 

And your petitioners offer herewith a bond, with good and suffi- 
cient surety, for their entering in the circuit court of the United 
States in and for the district of Maryland, on the first day of its next 
session, a copy of the record in this suit, and for paying all costs that 
may be awarded by the said circuit court of the United States if said 
court shall hold that such suit was wrongfully or improperly removed 
thereto. | 

And your petitioners pray this honorable court no further herein, 
except to make the order of removal as prayed, and to accept the said 
surety and bond, and to cause the record herein to be removed into 
the said circuit court of the United States in and for the district of 
Maryland. 

And as, &c., they will ever pray. 

I. NEVITT STEELE, 
A. W. MACHEN, 


Solicitors for Petitioners. 


103 Which said petition being read and considered the court 
here passed and filed in said cause the following order, to wit : 


-In the Circuit Court of Baltimore City. 


Ordered by the court, this 4th day of August, 1879, that the ree- 
ord of the proceedings in the above-entitled cause be removed into 
the circuit court of the United States for the District of Maryland 
for trial as prayed. 


HENRY F. GAREY. 


! 
f 
| 
f 


! 
§ 
| 
f 
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And thereupon, to wit, on the said fourth day of August, A. D. 
1879, the following approved removal bond was filed in said cause, 
to wit: 


Know all men by these presents that we, James J. Dull and Jacob 
C. Bamberger, as principals, and Samuel M. Shoemaker, as surety, 
are held and firmly bound unto The Union Railroad Company of 
Baltimore in the penal sum of two thousand dollars; to the pay- 
ment whereof, well and truly to be made unto the Union Railroad 
Company of Baltimore aforesaid and its assigns, we bind ourselves, 
our heirs, representatives, and assigns, jointly and severally, firmly 
by these presents— : 

Yet upon these conditions: The said James J. Dull and Jacob C. 
Bamberger having petitioned the circuit court of Baltimore city, of 
the State of Maryland, for the removal of a certain cause therein 
pending, wherein The Union Railroad Company of Baltimore is 

plaintiff and complainant and the said James J. Dull and 
104 Jacob C. Bamberger and Samuel M. Shoemaker, John Elli- 

cott, The Canton Company of Baltimore, and The National 
Mechanies’ Bank of Baltimore are defendanis, to the circuit court of 
the United States in and for the District of Maryland : 

Now, if the said James J. Dull and Jacob C. Bamberger, petition- 
ers as aforesaid, shall enter in the said circuit court of the United 
States on the first day of the next session a copy of the record in 
said suit, and shall well and truly pay all costs that may be awarded 
by the said circuit court of the United States if said court shall hold 
that said suit was wrongfully or improperly removed thereto, then 
this obligation to be void ; otherwise to be im full force and virtue. 

Witness our hands and seals this 2nd day of August, A. D. 1879. 

J. J. DULL. [SEAL. 
J. C. BAMBERGER. SEAL. 
SAMUEL M. SHOEMAKER.  [sKat. 


As to signature of S. M. Shoemaker : 
DAVID KEENER. 


Which said bond is thus endorsed, to wit: 


“Bond approved. James R. Brewer, clerk.” 


And the same is transmitted accordingly. 


Test: JAMES R. BREWER, Clerk. 


105 Srate oF MARYLAND, \ “i 
Baltimore City, : 


I, James R. Brewer, clerk of the circuit court of Baltimore city, 
do hereby certify that the aforegoing is a full, true, and entire tran- 
script, taken from the record and proceedings of the said court in 
the therein-entitled cause. 

In testimony whereof I hereunto set my hand and affix the seal 
of the circuit court of Baltimore city aforesaid on the twenty-ninth 
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Union Railroad Company of Baltimore aforesaid und your peti- 
tioners. 

That your petitioner, James J. Dull, is the sole plaintiff in the said 
action and judgment in the Baltimore city court mentioned in the 
bill of complaint, and the sole owner of the said judgment and of 
all the promissory notes mentioned in the said bill and the collection 
whereof it is the object of the said suit to enjoin and prevent, and he 
is the sole survivor of the firm of Dull and Wiley, contractors with 
the Union Railroad Company in the construction contracts referred 
to in said bill, and that your petitioner, Jacob C. Bamberger, re- 
ceived from said Dull, to be forwarded to Baltimore for collection, 
and did accordingly transmit to the National Mechanics’ Bank of 
Baltimore for collection, two of said notes. 

And your petitioners further show that the said suit, so far as it 
relates to your petitioners, is brought for the purpose of restraining 
and enjoining your petitioner Dull, and is a suit in which there can 
be a final determination of the controversy, so far as concerns him 

and your petitioner Bamberger, without the presence of the 
102 other defendants as parties in the cause. 

And your petitioners further show that by the order of pub- 
lication of this honorable court, passed in said suit on the thirty-first 
day of March, A. D. 1879, your petitioners are required to appear in 
this court on or before the fourth day of August, 1879, to answer the 
premises, and show cause why a decree ought not to pass as prayed 
by the said bill of complaint of the complainants, and that the term 
at which said suit could be first tried has not yet arrived. 

And your petitioners offer herewith a bond, with good and suffi- 
cient surety, for their entering in the circuit court of the United 
States in and for the district of Maryland, on the first day of its next 
session, a copy of the record in this suit, and for paying all costs that 
may be awarded by the said circuit court of the United States if said 
court shall hold that such suit was wrongfully or improperly removed 
thereto. | 

And your petitioners pray this honorable court no further herein, 
except to make the order of removal as prayed, and to accept the said 
surety and bond, and to cause the record herein to be removed into 
the said circuit court of the United States in and for the district of 
Maryland. | 

And as, &c., they will ever pray. 

I. NEVITT STEELE, 
A. W. MACHEN, 
Solicitors for Petitioners. 


103 Which said petition being read and considered the court 
here passed and filed in said cause the following order, to wit : 


-In the Circuit Court of Baltimore City. 


Ordered by the court, this 4th day of August, 1879, that the ree- 
ord of the proceedings in the above-entitled cause be removed into 
the circuit court of the United States for the District of Maryland 
for trial as prayed. 


HENRY F. GAREY. 


} 
f 
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And thereupon, to wit, on the said fourth day of August, A. D. 
1879, the following approved removal bond was filed in said cause, 
to wit: 


Know all men by these presents that we, James J. Dull and Jacob 
C. Bamberger, as principals, and Samuel M. Shoemaker, as surety, 
are held and firmly bound unto The Union Railroad Company of 
Baltimore in the penal sum of two thousand dollars; to the pay- 
ment whereof, well and truly to be made unto the Union Railroad 
Company of Baltimore aforesaid and its assigns, we bind ourselves, 
our heirs, representatives, and assigns, jointly and severally, firmly 
by these presents— 7 

Yet upon these conditions: The said James J. Dull and Jacob C. 
Bamberger having petitioned the circuit court of Baltimore city, of 
the State of Maryland, for the removal of a certain cause therein 
pending, wherein The Union Railroad Company of Baltimore is 

plaintiff and complainant and the said James J. Dull and 
104. Jacob C. Bamberger and Samuel M. Shoemaker, John Elli- 

cott, The Canton Company of Baltimore, and The National 
Mechanies’ Bank of Baltimore are defendanis, to the circuit court of 
the United States in and for the District of Marvland: _ 

Now, if the said James J. Dull and Jacob C. Bamberger, petition- 
ers as aforesaid, shall enter in the said circuit court of the United 
States on the first day of the next session a copy of the record in 
said suit, and shall well and truly pay all costs that may be awarded 
by the said circuit court of the United States if said court shall hold 
that said suit was wrongfully or improperly removed thereto, then 
this obligation to be void; otherwise to be 1m full force and virtue. 

Witness our hands and seals this 2nd day of August, A. D. 1879. 

J. J. DULL. [SEAL. 
J. C. BAMBERGER. ISKAL. 
SAMUEL M. SHOEMAKER. [seat. 


As to signature of S. M. Shoemaker : 
DAVID KEENER. 


Which said bond is thus endorsed, to wit: 


“Bond approved. James R. Brewer, clerk.” 


And the same is transmitted accordingly. 
Test: JAMES R. BREWER, Clerk. 


105 Strate or MARYLAND, \ ait: 
Baltimore City, 


I, James R. Brewer, clerk of the circuit court of Baltimore city, 
do hereby certify that the aforegoing is a full, true, and entire tran- 
script, taken from the record and proceedings of the said court in 
the therein-entitled cause. 

In testimony whereof I hereunto set my hand and affix the seal 
of the circuit court of Baltimore city aforesaid on the twenty-ninth 
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day of August, in the year of our Lord eighteen hundred and sev- 
enty-nine. 


[Seal of Court. ] 
JAMES R. BREWER, 


Clerk of the Circuit Court of Baltimore City. 


106 Appearance in U. S. Circuit Court. 


And thereupon, afterwards, to wit, on the first Monday of Novem- 
ber, in the year 1879, come into the circuit court here the parties in 
the said record mentioned, by their said solicitors. 


Answer of James J. Dull. Filed 4th Nov’r, 1879. 


In the Circuit Court of the United States for the District of Mary- 
land. In Equity. 


The Unton RAILROAD CoMPANY OF BALTIMORE 
vs. 
JAMES J. DULL et al. 
Itemoved from the circuit court of Baltimore city. 


The answer of James J. Dull to the bill of the Union Railroad Com- 
pany of Baltimore against him and other defendants in this 


eourt exhibited. 


This defendant, not waiving, but expressly reserving unto him- 
self all right and benefit of every exception and objection that may 
be taken to the said bill for the many errors, defects, and insuf- 
ficiences thereof, for answer thereto, or to so much thereof as he is 
advised is material or necessary to be answered unto, answering, 
says that the complainant, in the winter or spring of the year 

1871, did ad¥ertise for proposals for the work of the construc- 
107 __ tion of its said railway, and that this respondent and William 

M. Wiley, both of whom were citizens of the State of Penn- 
sylvania, did in concert put in proposals ; that the said R. Snowden 
Andrews, having at the time no connection or association with said 
Wiley or this respondent, was also a bidder for the said work, and 
some time after the proposals had all been putin, according to the terms 
of the said advertisement, the said Wiley acting on behalf, both of 
himself and of this respondent (who was not at the time in Balti- 
more), had an understanding with the said Andrews, by which, in 
case of the acceptance of the bid of either, the other should be ad- 
mitted to participate in the contract; and the said understanding 
being communicated to the complainant, the contract, founded upon 
the proposal of this respondent or said Wiley (being in the judgment 
of the president and directors of the complainant the lowest of the 
proposals offered), was made by the complainant with the three— 
that is to say, this respondent, said Wiley, and said Andrews, 
jointly which is the same contract, dated May Ist, 1871, mentioned 
in the bill and contained in the record, therein referred to as an 
exhibit; and some time after the work under said contract 


fig 2 yee 
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had been commenced and whilst it was in progress the supple- 
mental agreement or contract, dated the 6th day of July, 1871, 
also referred to in the bill and mentioned in said record was 
made between the complainant and the three contractors aforesaid ; 
and afterwards the said Andrews assigned his interest and 
share in said contracts to this respondent and said Wiley 
108 and by consent of the complainant was released from the 
obligations thereof, and the same thereupon devolved wholly 
upon this respondent and said Wiley, so that thenceforward this re- 
mers and said Wiley, constituting a firm or partnership, under 
the name of Dull & Wiley, were the sole contractors for said railroad 
construction, and, as such, wholly performed the residue of the work 
in said original and supplemental agreements stipulated for, and 
having afterwards fullygand perfectly completed the same, they 
became entitled to reel the entire compensation promised and 
agreed upon. 
Further answering, this respondent says that from time to time 
while the said work was in progress, payments were made by the 
complainant on account thereof to the said Dull and Wiley, or bde- 
fore the said withdrawal of said Andrews, to said Dull, Wiley and 
Andrews; although none of said payments were made directly to 
this respondent, all receipts and disbursement connected with the 
said work from its commencement to its completion, being made to 
and by the said Wiley, who personally and immediately superin- 
tended and directed all said work ; that disputes did arise between 
the said Wiley and this respondent,on the one part (represented by 
the said Wiley), and the complainant, on the other, with regard to 
some of said work, and the amount of the compensation which cught 
to be paid under the contracts to this respondent and Wiley afore- 
seid, but it is not true, as stated or charged in said bill, that 
109 __ the said controversies were principally or very largely based 
upon the said change of the model or plan of the tunnel arch, 
but the principal matters claimed on the part of the contractors 
aforesaid, and disputed on the part of the complainant, were as fol- 
lows, that is to say: | 
Ist. That certain deductions or abatements arbitrarily sought to 
be made by Charles P. Manning, the complainant’s chief engineer, 
from the original measurements and accounts, made by its resident 
engineer, John R. Kenly, and which had been previously approved 
by said Manning, were unfair and improper, and that the balance 
of $28,630.98, appearing to be due according to the original accounts, 
should be paid without diminution. 
2nd. That interest on said balance, and on all sums due from the 
complainant, should be calculated from July 16th, 1873, the time of 
the completion of the work, and paid to the contractors. 
ord. ‘That the contractors were entitled to a large additional al- 
lowance for haul of material, lifted by means of expensive hoisting 
apparatus, employed to the great benefit of the railroad company, 
and saving of much cartage, which they would otherwise have had 
to pay for. , 
4th. That the contractors should be paid the cost of reconstruct- 
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Ing a portion of the tunnel arch, which had falled down without 

fault on their part, and as they claimed, by reason of engineering 
errors. 

110 5th. That they were entitled tosundry miscellaneous allow- 
ances—namely, for the value of certain building-stone—re- 

maining over after the completion of the work, and appropriated by 

the complainant, and for earth excavated and hauled to supply 

shrinkage in original filling over arch, &c. 

Further answering, this respondent says itis true that the arbitra- 
tion agreement referred to in the bill and contained in said record 
was made between himself, as surviving partner of the said Wiley 
(who in the meantime had died, as stated in the bill) and the com- 
plainant, whereby all the said matters in controversy were referred 
to the arbitrament of Henry Tyson, nominated by this respondent, 
and Robert K. Martin, nominated by the complainant, both of whom 
were civil engineers, and that the said two arbitrators thereupon 
chose Il. D. Whitcomb, an eminent engineer, living in Virginia and 
a citizen of said last-mentioned State, as a third arbitrator in the 
premises, which said selection was approved and agreed to by the 
complainant and this respondent; and the said three arbitrators 
thereupon proceeded patiently and carefully to hear, consider, and 
determine all the matters so referred to them; that under the said 
supplemental construction contract of July 6th, 1871, the contract- 
ors, Dull, Wiley, and Andrews, had made themselves responsible for 
certain damages to buildings ‘and contents of buildings along the 
line of that part of the said tunnel which should be made by open 

cutting as therein provided, as by reference to said agreement 
111) of July 6th, 1871, will more particularly appear, instead of 

by means of boring or drifting, as originally contemplated, 
and the complainant contended that, according to the letter of the 
said supplemental agreement, the covenant of the contractors to in- 
demnity the complainant against damages of such description ex- 
tended also to that part of the tunnel constructed by boring or 
drifting, and the complainant insisted, as a condition of its entering 
into such arbitration of engincers, that the question of the legal 
construction of said writing should be referred to a lawyer, whose 
decision thereof should be accepted as final, as well by said arbitra- 
tors as by this respondent and the complainant; and the said ques- 
tion of verbal construction was accordingly referred, as a question 
of law, to Archibald Stirling, Junior, Esquire, who decided adversely 
to the interests of this respondent and to the manifest equities of the 
case; but this respondent in good faith immediately accepted and 
acquiesced in. said decision, and consented that the complainant 
should be indemnified and compensated for all said damages upon 
said covenant by the allowance of the amount thereof by said arbitra- 
tors as an offset against the moneys to be found by them to be due 
from the complainant to tinis suai: so that their award should 
be only for the balance remaining in favor of this respondent upon 
the whole account after deducting such damages, and this respondent 
hoped that the complainant on its part would then allow said arbitra- 
tion to proceed without interposing any further difficulties; but after 
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112 _ the said three first above-named arbitrators had met to hear 

and determine the.matters so submitted to them as aforesaid, 
the complainant set up the pretence that, in addition to its claim 
upon said covenant of indemnity, it was entitled to claim damages 
of this respondent, ultra said covenant and beyond the scope of the 
said original agreement of reference, for alleged failure of the 
contractors to perform all their duties under the contracts, and 
threatened that unless this respondent would accede to its said 
new demand and docket and refer a cross-action for the causes 
last mentioned the complainant would revoke the submission 
to arbitration; and this respondent, notwitlistanding the injustice 
of such demand, so made at that late day, acceded to the same, and 
such cross-action was accordingly docketed and referred, but after- 
wards proved to be utterly unfounded in fact, as the arbitrators 
found. 

Further answering, this respondent says that the above-named 
arbitrators, Messrs. Tyson, Martin, and Whitcomb, ascertained and 
determined to be due to him upon the said construction contracts, 
and matters connected therewith, the sum of $73,240.70; and, 
after crediting and deducting the sum of $19,081.50, the amount of 
the damages to buildings and contents, as ascertained by agreement 
of parties, under and according to the said covenant, as so interpreted 
as aforesaid, they rendered their award in favor of this respondent 
for the balance, amounting to the sum of $54,159.20, upon which 

award judgment was duly entered up; and in the said award 
113 ~=nothing whatever was allowed or awarded to this respondent 

upon that part of his claim which was founded on the said 
change of plan or model; and the allegation upon which the whole of 
the supposed equity of the bill is based, that said alleged change of 
model or plan entered largely into the claim of this respondent be- 
fore the arbitrators, and that upon it, as supported by the testimony 
of said Ellicott, the award was in considerable measure founded is 
grossly untrue,as the complainant had ample means of knowing. The 
statement of items presented by this respondent’s counsel at the 
hearing before the arbitrators, and a copy of which was furnished 
to the complainant’s counsel, disclosed the fact that all the items of 
claim founded on the said change of plan amounted to something 
less than one-ninth of the whole claim, and, relatively small and 
unimportant as was said portion of this respondent’s claim, none of 
it was in fact allowed by the arbitrators, whose award was given 
altogether for other matters, in regard to which said Ellicott gave 
no testimony. 

And, further answering, this respondent herewith files, as part of 
this his answer, the original statement.of items of his claim before said 
arbitrators (marked Exhibit J. J. D.), which was presented by his 
counsel to the arbitrators at the hearing, and which now bears the 
memoranda of the arbitrators, in the handwriting of the said Henry 
Tyson, one of them, as aforesaid, showing in detail what items were 

allowed and what rejected and all the particulars which 
114 entered into the award; and this respondent is informed and 
believes, and therefore states, that the said memoranda or 
8—346 
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notes were the original minutes, made by authority of all the arbi- 
trators, during their deliberations, and expressive of the conclusions 
and findings they jointly arrived at, and which entered into their 
award. 

Further answering, this respondent denies that the said award of 
said arbitrators was unjust or wrong in any respect or particular, 
but avers that the whole sum of money thereby awarded to this 
respondent was justly due to him from the complainant in the prem- 
ises. The said arbitrators were all skilful and experienced civil en- 
gineers, men of the highest integrity and honor, and wholly inca- 
pable of rendering an unfair judgment in favor of either party, and 
the award was their unanimous act and was signed by them all, as 
appears by the record filed as aforesaid by the complainant. 

Further answering, this respondent says he believes it to be true 
that at the time of the preparation of the specifications for the said 
proposals or biddings the said Charles P. Manning was the chief en- 
gineer of the complainant, and that the said John Filicott was in 
some manner employed as his assistant. At the time of the said 

roposals and the letting of the work this respondent knew said 
amnion but had had no previous acquaintance with said Ellicott. As 
to the extent of said Ellicott’s participation in the work preliminary 
to the advertisement for proposals, this respondent has no 
115 knowledge, but he is informed and_ believes, and therefore 
states, that said Ellicott had no part in the letting of the work 
or in the making of said contracts. At the time of the bids or pro- 
posals of this respondent and his said associate, Wiley, said Ellicott 
was not interested with them in any manner whatsoever, nor had 
this respondent, nor, to the best of his knowledge and belief, had the 
said Wiley at that time any relations of any kind with him. The 
interviews of this respondent on the subject-matter of the proposals 
were principally or altogether with said Manning, who gave him all 
the information he received in regard to the contemplated work 
beyond what was afforded by the printed specifications and the draw- 
ings or plans, which were open to the inspection of all. 

Further answering, this respondent says that the said Ellicott, 
about six months after the commencement of said work and long 
before its completion, ceased to be in the complainant’s service, or 
connected in any manner with its works or operations, and whilst 
he was connected with the complainant he, the said Ellicott, had 
nothing to do with the works upon which the contractors were en- 
gaged, nor with anything affecting their pay or compensation. The 
work was done under the exclusive direction and supervision of 
Charles P. Manning, the aforesaid chief engineer, and John R. Kenly, 
the resident engineer. All the measurements and estimates were 
made by the said Kenly, and were approved personally and directly 

by the said Manning. : 
116 Further answering, this respondent says it is true that the 
said Ellicott was called and examined by this respondent’s 
counsel as a witness before said arbitrators, the sole subject upon 
which he was examined being as to the fact of a change of the plan 
for the tunnel wall and arch (more especially with respect to the 
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thickness of the walls and number of courses of bricks in the arch), 
after the letting of the work, the object being to show that a cer- 
tain drawing, produced by the Union Railroad Company at the trial, 
differed from that prepared before the letting and exhibited to the 
bidders. No statement was made by or on behalf of this respond- 
ent,or by said Ellicott, that he was disinterested or otherwise; nor was 
any question as to his interest asked by the complainant’s counsel, 
although they had full opportunity to do so, and all the testimony 
of the said Ellicott was perfectly true, although the arbitrators did 
not, as aforesaid, think proper to allow the items of claim upon 
which it bore, and had he not been examined at all, the award 
must have been precisely what it is, and the allegation of the 
complainant in its said bill, that “upon his (the said Ellicott’s) tes- 
timony, mainly, if not entirely, the said arbitrators allowed the 
pretended claim of the said Dull, based upon an allegation of the 
change of the model for the construction of the said tunnel, and 
also other of the claims made by the said Dull,” is utterly false, 
the fact being, as above stated, that the said Ellicott testified upon 

no claim whatever, except what was based upon the change 
117 or supposed change of model or plan, and that all the claim 

based on such change (comparatively unimportant at most) 
was disallowed by the arbitrators, and that the award was wholly 
independent of all said matter and testimony. 

It is true, as stated in the bill, that this réspondent was himself 
sworn and examined, and did testify before the said arbitrators; he 
has no recollection of having said that he was the sole surviving 
contractor, but if he did so testify, it was true, for said Andrews, 
while the work was in progress, with the consent of the said Union 
Railroad Company, assigned his part in the contract to this respond- 
ent and said Wiley, and said Wiley had subsequently died. 

And the fact that the only contractors were this respondent, said 
Wiley and said Andrews, appeared on the:face of the contract itself, 
and, together with the further facts of the withdrawal of Andrews, 
and death of Wiley, was also stated and admitted in the very agree- 
ment of reference. 7 

Further answering, this respondent says that, after the filing of 
the said award in the Baltimore city court, judgment was. duly 
entered thereon in favor of this respondent against the complainant; 
that the complainant afterwards made a payment in cash on account 
thereof and gave its promissory notes, accompanied by the guaranty 
of the said Canton Company, as shown by the said transcript of record 
filed as an exhibit by the complainant, and that, in consideration 

thereof, this respondent consented toa stay of execution on 
118 said judgment, so long as the complainant should pay the 

said notes according to their tenor, as more particularly shown 
in and by said reeord, and that the said promissory notes were drawn 
payable to blank or order, no name of a payee being inserted, and 
that all of said notes have been paid excepting those mentioned in 
said bill. 

Further answering, this respondent says that at the time of the 
putting in of proposals for said work by this respondent and said 
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Wiley they had not, nor had either of them, any third person asso- 
ciated or interested with them in any manner therein. While them- 
selves partners, they were, in their bids, disconnected with all other 
persons whatsoever. Upon the putting in of his bid the respondent 
left Baltimore, and confided to the said Wiley the duty of attending 
to their joint interests. While absent this respondent’s consent was 
sought by said Wiley to the taking in of R. Snowden Andrews (whom 
he knew to be also a bidder), as a joint contractor with them in case 
of the company’s acceptance of their bid, and, an impression prevail- 
ing that there might be hesitation in awarding the contract wholly 
to persons not citizens of Maryland, this respondent gave his consent 
accordingly. 

Further answering, this respondent says that after the work was 
let he knew that said Wiley and himself, jointly, were to be entitled 
to receive and retain one-half of any profits which should be made 
from the performance of it, and he became aware that the other half 
would be so divided that Samuel M. Shoemaker, of Baltimore, would 

have some part, and the said Andrews the residue, but as 
119 to the respective proportions of the said Andrews and Shoe- 

maker he was not at. first, so far as he is now able to recollect, 
informed. It being a very common thing for outside parties fur- 
nishing capital or credit to be given an interest in the profits of con- 
struction contracts, and it In no manner affecting this respondent’s 
own interest In the oné-half understood to belong to Dull and Wiley, 
how the rest was shared between the other persons concerned, this 
respondent made no inquiry at the time regarding it. He has since 
ascertained ‘and therefore states that the arrangement with said 
Shoemaker was that he should receive one-third of the whole profits, 
leaving one-sixth for the individual benefit of said Andrews. At 
the time this respondent was so first informed of some interest in 
the profits having been given to Mr. Shoemaker the name of the 
said Ellicott was not mentioned to him in connection with the mat- 
ter, nor was he told, nor did he understand, that said Ellicott had 
any interest of any kind in the profits of the contract, and it was 
not until some time in the summer of 1871, and after the making of 
the said supplemental contract of July 5th,1871, that this respondent 
learned of said Ellicott’s having an interest, nor did he then know 
whether it was given him by said Shoemaker or by said Andrews. 
This respondent expressly denies, however, that he and said Wiley 
(in copartnership as aforesaid as Dull and Wiley), or either of them, 
gave or promised any part or share of profits of the contract or 

contracts aforesaid or other pecuniary benefit whatsoever, 
120 ~=— to said John Ellicott, and avers and states that whatever in- 

terest said Ellicott acquired therein was derived from some 
other party, and not at the instance or suggestion nor with the 
knowledge of this respondent. Since the institution of this suit this 
respondent, upon inquiry, has been credibly informed, and therefore 
now states, that the said Shoemaker, some time after it had been 
agreed between the contractors and himself that he should be en- 
titled to one-third of such profits as might be made, voluntarily 
promised to give to said Ellicott one-half of his said share, the half 
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- part so promised being equivalent to one-sixth of the whole. Dur- 
q ing the lifetime of said Wiley this respondent made no payments 
1 either to said Shoemaker or said Ellicott; but when, after Wiley’s 
death, the duty devolved upon this respondent, as his surviving part- 
ner and the sole remaining and surviving contractor, to close up the 
. business by effecting a settlement with the said Union Railroad 
Company, and afterwards duly applying or distributing the proceeds, 
he made distribution of such of the net proceeds of the claim as 
came into his hands under the said award and judgment in the same 
| manner and proportions as had been recognized by said Wiley— 
+ that is to say, giving one-sixth to said Shoemaker, one-sixth to said 
Ellicott, and the residue to Dull and Wiley, said Andrews’ interest 
in the profits having been transferred to said Dull and Wiley at the 
time of his assignment as aforesaid of his part in the contract; that 
the private and subordinate arrangement by which Mr. Shoemaker, 
who was expected to advance and did advance part of the 
121 necessary capital, should be compensated by a proportion of 
the profits of the contract could prejudice the complainant in 
any manner it never entered into the mind of this respondent to 
imagine, and it is manifest that the complainant could never be 
prejudicially affected thereby, inasmuch as the responsibility of the 
actual contractors to the campany and their liability in solido for 
. the performance of the whole work remained unaltered, nor did 
such admission of a third party into participation of the resulting 
parties, if any, change in any manner the relations of the contractors 
to the work, which they continued personally to have charge of and 
conduct in the same manner as if no such arrangement had been 
made. As contractors, remaining personally bound to the company 
for the performance of the work, they did, in fact, prosecute it to its suc- 
ecssful completion, and as to the acquisition by said Ellicott of an in- 
terest in said profits under said Shoemaker, it proceeded from the vol- 4 
untary act of the latter without the knowledge and independently of _ 
the volition or control of this respondent, who therefore respectfully % 
submits that he cannot be justly or equitably held responsible there- 
for; but he is informed and believes, and, answering, states, that 
there was not, in fact, any fraudulent intent therein, nor did any 
injury to the complainant follow therefrom. 
The assumption, therefore, gratuitously made in the bill, that there 
was something fraudulent in the existence of any private pecuniary 
arrangement between the contractors and a third party not 
122 ~— affecting the performance of the contract by the actual con- 
tractors is utterly without foundation, whether reference is 
had to what is customary in cases of railroad and other construction 
contracts or to the facts of the particular case. This respondent 
expressly denies that any fraud was practised or intended by this 
respondent, or by any other person in the said arrangement with 
said Shoemaker, or in any matter connected with or growing out of 
the same. This respondent expressly denies that any fraudulent 
use or any advantage whatsoever was intended to be derived, or in 
fact — derived, by this respondent, said Wiley and said Andrews, or 
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any of them, from the relations of the said Ellicott to the complain- 
ant or to its chief engineer. | 

Further answering, this respondent says that the preparation of 
the specifications preceded the biddings for said work and were the 
same communicated to all the bidders and upon which all the pro- 
posals were founded. The rates of compensation were determined 
by the bids, with which said Ellicott had no connection, either as 
to the making thereof by this réspondent and said Wiley or the ac- 
ceptance of the same by the officers or directors of the Union Rail- 
road Company, and the work itself done under the contracts was 
wholly directed and controlled by the said Charles P. Manning, the 
complainant’s chief engineer, and the said John R. Kenly, resident 
engineer, by whom all measurements and estimates were made; and 
whatever the relations of the said Ellicott to the complainant may 

have been (and this respondent is informed and believes that 
123. ~~ in fact he was not directly in its employ, but was only em- 

ployed temporarily for certain special purposes by the said 
chief engineer for his own convenience) the said relations and all 
the office and work of said Elheott as engineer in connection with 
said railroad were disconnected with the contracts aforesaid, and 
with the doing of the work thereunder, and the compensation paid 
or to be paid by the said Union Railroad Company for or in respect 
of the same. 

Further answering, this respondent says that while the work under 
said contracts was being performed the entire management thereof 
was entrusted by this respondent to the said Wiley, who remained 
in Baltimore and gave his personal attention to it, this respondent 
being at the time occupied with other important works elsewhere. 
All practical details, including all receipts and all disbursements of 
moneys, were exclusively in said Wiley’s hands, this respondent 
having no participation therein, except from time to time to receive, 
for his own account, such moneys as said Wiley paid to him on ac- 
count of his share of profits realized. This respondent’s confidence 
in said Wiley’s probity and business qualities was unlimited, and 
he never required or received from him any detailed accounts, but 
accepted without question his reports of the net results, as from 
time to time informally and verbally cummunicated. Of thesums of 
money paid by said Wiley to said Shoemaker and Ellicott, respect- 
ively, this respondent had at the time no knowledge and now knows 

nothing except from hearsay, but, upon probable informa- 
124  ~=tion, he says that he understands and _ believes that to said 

Shoemaker said Wiley made payments amounting in the 
aggregate to $12,500, and to said Ellicott payments amounting to 
about the same sum. 

The death of said Wiley, which occurred on or about the — day 
of November, A. D. 1874, obliged this respondent to give his per- 
sonal attention to the adjustment of the pending controversy with 
the said Union Railroad Company, and he accordingly signed the 
agreement of submission, obtained the judgment on the award ren- 
dered by the arbitrators, and received the cash payment made upon 
said judgment by the complainant, and took from it the promissory 
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notes mentioned in the bill, and as they from time to time matured 
received payment of such of them as have been paid and were in 
his hands at maturity. All of the said unpaid notes, except the two 
which fell due at or about the time of the granting of the injunction 
in this case, are in his possession, and the said two notes are held 
by the said National Mechanics’ Bank of Baltimore for the said 
Bamberger, who holdsthem for the account of this respondent. In 
the application and disbursement of the moneys so hitherto collected 
by this respondent under said award and judgment he has paid to 
said Samuel M. Shoemaker the sum of $1,050.53, and to said John 
Ellicott the sum of $1,298.14, by transfer of one of the interest notes 
of the complainant for that amount, and he accounted with the 
executors of said Wiley for said Wiley’s share of the same. 
This respondent admits that at the trial in the circuit court 
125 of the United States for the eastern district of Pennsylvania 
of the said suit of Milo W. Locke against the executors of the 
said William M. Wiley in the month of October, in the year 1878, 
this respondent being called as a witness by the said executars, gave 
testimony concerning matters there in issue, and that, being inter- 
rogated under cross-examination touching the interests of third par- 
ties in the profits of the said construction contracts made between 
said Dull, Wiley and Andrews and the Union Railroad Company 
he answered truthfully, according to the best of his knowledge and 
belief, that Samuel M. Shoemaker and the said John Ellicott were 
interested therein, although this respondent, in point of fact, at that 
time was imperfectly informed as to the manner in which the said 
interests originated. 3 
This respondent utterly denies that the said construction contracts, 
or either of them, or the said award and judgment were obtained by 
fraud, as charged in the bill. He says that all the work required or 
provided to be done or performed by the contractors, .Dull, Wiley 
and Andrews, in and by the said contracts of May Ist and July 5th, 
1871, were duly done and performed, and all the compensation 
therein provided for fully earned, and the balance due from the said 
Union Railroad Company to the contractors aforesaid, and this re- 
spondent as surviving contractor as aforesaid, was liquidated, ad- 
justed, determined, and finally and conclusively settled by the said 
award, and by the judgment of the Baltimore city court aforesaid, 
and it would be most inequitable if the complainant, after 
126 having accepted said work and received and enjoyed the 
benefit of the performance thereof by the contractors afore- 
said, could escape from paying for the same upon the pretexts set up 
in the said bill; and this respondent respectfully asks the attention 
of the court to the fact that it is not pretended in said bill that the 
stipulated work was not fully done, nor that the same has not been 
accepted by the complainant as in full performance of the obliga- 
tions of the said contracts; nor that the said submission was not 
fairly made, nor that there was any want of fidelity on the part of the 
arbitrators; and this respondent insists and relies upon the said sub- 
mission and award, the said judgment of a court of law of competent 
jurisdiction, and the agreement by which, upon the faith of the 
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promissory notes of the complainant and guaranty of the said Can- 
ton Company, this respondent indulged the complainant with a stay 


of execution of said judgment as aforesaid (which agreement was: 


faithfully kept and regarded by this respondent) as a bar to all the 
relicf prayed by the complainant. 

And, having fully answered the said bill, or so much thereof as 
this respondent is advised is material to answer unto, and denying 
all fraud, fraudulent combination, and conspiracy whatsoever charged 
or alleged in said bill, without this, that any other matter or thing 
material to be answered unto is true, this respondent prays that the 

injunction heretofore granted in the premises may be dis- 
127 ~~ solved, and that this defendant may be hence dismissed with 
his costs in this behalf sustained. 
J. J. DULL. 


I. NEVITT STEELE, 
A. W. MACHEN, 


Sol’rs for Respondent. 


STATE OF MARYLAND, (7 | 

> Ne. 1. To wit : 

Baltimore City, f 

I hereby certify that on this 20th day of May, A. D. 1879, be fore 

the subscriber, a justice of the peace of the State of Maryland, in and 
for Baltimore city aforesaid, personally appeared James J. Dull and 
made oath in due form of law that the matters and things stated 
and contained in the aforegoing answer are true to the best of his 


knowledge and belief. 
J. TOWARD, J. P- 


UnItTED STATES OF AMERICA, \ To wit: 
District of Maryland, f 


Before me, the subscriber, personally appeared, this twenty-sev- 
enth day of October, in the year of our Lord = cighteen hun- 
dred and seventy-nine, James J. Dull and made oath in due 
form of law that the facts set forth in the foregoing answer, so far 
as they purport to be stated of his own knowledge, are true, and so 
far as they purport to be stated on information and belief he be- 

lieves — to be true, and at the same time said James J. Dull 
128 = subscribed his name to said answer. 
GEORGE MORRIS BOND, 
United States Commissioner for the District of Maryland. 


129 Statement of Items. 
Exuinit J. J. D. 


Dutt vs. Unton RAILROAD Co. 


Mrem.—Words and figures underscored in this exhibit are inter- 
lined in and added to the original in a different handwriting. 


Balance appearing to be due the contractors upon the 
estimates and accounts as furnished by company -.--. 28,630 98 
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Interest on $73,240.70 allowed Dull at 6 per cent. from 


July 15, 1873, to Dec. 12, 1876 -----.------------- - 12,356 49 
In addition thereto the contractors claim for 2,000 cubic 
yards of stone purchased by them and used by com- 
pany for ballast, at $4 per yard-------~------------ 8,000 
TOO... nncccncenc ncn eiasdin wawinnasininanns edimipn anita 2,000 
5 
15,2,000 cubic yards shrinkage of replaced earth (10 per 
cent.upon 15,2,000 yards) at 35¢....-......--------- 5,235 
2,642 50 
7,600 1,000 
Haul of the said 15,200 yards at 3,710 feet (Mr. Hutton’s 
BVOUREG ROME) o.oo icc win nnn cans Hddinwkp ampaala wn 7,049 
1,040 
Cost of reconstructing break in tunnel arch_---~-- -.-- 5,178 07 
Damage to contractors by change of plan in substituting 
5 rings of brick for 6 in arch of tunnel (not proved)... 3,175 _27 
Damage in reducing thickness of sustaining wallsof tunnel 
from 6 feet to 5-17,900 cubic yards, at 50c. (10t p roved). 8,450 
130 Damage in substituting in part brick for stone in 
lining of tunnel between base and spring line, 
as follows: 
Amount of brick-work so substituted for stone 4,220 
cubic yards. 
Cost of brick per yard -.---.-....---. -.--..---- $5 50 
= “ ene " .” : Gianni 4 00 
Difference in maierial___~ ....-. $1 50 
Credit by difference in price paid under contract, 
DID eins sn ev sis celeb daha cecahessaaai naaen 50 
BG BOI ccc saint nian sei va hsshdeaialia 1 00 
422 x 1 (not proved) ~~... ..~. ~------- -- ---+-+---+-=+ 4,220 
1,150 cubic yards, fall in drift at $5, contract price for 
drifting (not. proved)... 1... 224. sncewensncownnae 5,750 
Haul of this 3,710 feet, Mr. Hutton’s average -_-------- 426 
1,150 cubic yards replaced over tunnel in filling the de- 
pression of the surface, at 35c.-...---.-.-.--------- 402 
Haul of this G60 feet «na ini nein incvaswantamesnnn - 62 
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1,000 feet, lineal, of ditch, excavated in solid rock, cost- 
ing contractors, in excess of price of common-rock ex- 


cavation, $2 per foot (not I ii aiie miata mnie omni 2,000 
Extra cost of constructing eastern approach walls with 

ashlar facing {allowance only for portal) .--- -------- 9,316 02 
14,000 cubic yards of excavation... ----.------------ 320 
131 From Borrow Pits, at 30c. (not allowed)-_--~--.---- 4,200 


8,300 cubic yards of excavation not embraced in 
engineer’s cross-sections, as calculated by Mr. Mar- 


tinet, at 75c. (not allowed)------------------------- 2,475 
Haulof this 3,710 feet, Mr. Hutton’s average (notallowed) 1,530. 37 


3,300 yards replaced, at 35c. (not allowed)_..---------- 1,195 


Additional haul upon which contractors are entitled to be allowed 
upon material included in the estimates, viz: 


According to the calculation of Mr. Hutton- 57,215 40 
I isssscirsnsss- sssin iii linaeitbeiibienbiteaaiiindleibiiala - 7,344 66 


49,870 74 
N. B.—Mr. Yonge’s estimate for the whole 


ain seieincksnsecinosc tities niimacesaiipa i 94,874 43 
Amount allowed in the estimates......---- 49,133 91 
I iti nasacort apie seiilah nai aiaiilan 45,740 52 
Allowance in lieu of all claims for Hall---- 20,000 


147,175 45 


An allowance of 100 feet horizontal for 6 feet vertical 
would amount upon 123,382 yards, over and above 
the estimates of company’s engineer, to(see Mr. Yonge’s 


OGD es isis sis seins snipe ach iak $15,979 72 


(Allowance in $20,000, on last page, include lift.) 


132 = Interest from July 15, 1873, to July 18, 1873, on_--$25,000 


~ ” -. 25,000 

7: rT) Feb’y 24, 1874, ae 5,000 

«6 rT Mar. 3, 1874, “ -~ 10,000 
Interest.....----- 

608 66 


147,784 11 


Interest on the whole amount (except $608.61) from July 15, 1873, 
to this time (allowed in first page). 
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Allowance to Dull, Wiley and Andrews: 


20,000 
6U8 66 


Total allowance to Dull, W. & A...$73,240 70 


Allowance to Union. Railway Co. as_ per 
agreement presented to commissioners. 19,081 50 


Award to Dull, Wiley & A...---.-.----- $54,159 20 
133. (MEMORANDUM.)—The sum of fifty-four thousand one hun- 


dred and fifty-nine dollars and twenty cents, "$54,159.20, was 
entered upon the award to plaintiff, and.the paper sealed and handed 
by the entire board of arbitrators In person to counsel for plaintiff 
on Dee. 13th, 1876. 


HENRY TYSON. 


Exceptions to Answer of J. J. Dull. Filed 2nd January, 1880. 


In the Circuit Court of the United States for the District of 
Maryland. 


Tue Union RAILROAD CoMPANY OF BALTIMORE 
v8. 
JAMES Hf. Dutt é al. 


To the honorable the judges of the circuit court of the United States 
for the district of Maryland: 

The complainant excepts to the answer of the defendant, James 
J. Dull, to the bill of complaint in this case for the reasons follow- 
ing : 
1. Because he fails to state whether any contracts in writing in 
relation to the work under the construction contract mentioned in 
the bill was ever made between him and others and the defendant 
John Ellicott, when and where the same were executed and where 
the same now are, and has failed to attach copies thereof to his 

said answer. 
134 2. Because he has failed to produce and file copies of all the 
accounts which — ever been rendered between him or him 


: For 
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and others and any or all the other defendants, and has failed to 
state when they were rendered. 

3. Because said Dull has failed to produce all letters received by 
him and by the firms of Dull, Wiley and Andrews and Dull and 
Wiley from said John Ellicott, and copies of all letters written by 
said Dull, Wiley and Andrews, or Dull and Wiley, or the defendant 
Dull to the defendant Ellicott, and to the defendant Shoemaker, and 
to R. Snowden Andrews since the Ist day of March, 1871, and to 
produce all letters received by him or said firms from said Samuel 
M. Shoemaker or R. Snowden Andrews since said last-named date. 

4. Because said Dull has failed to disclése what amounts were 
from time to time paid by Dull and Wiley to the defendant Ellicott, 
when the several payments were made, and to produce the checks 
by which such payments were made. 

5. Because said Dull has failed to disclose when and in what 
amount from time to time payments were made to said Shoemaker, 
and has failed to produce the checks paid to said Shoemaker. 

CHARLES MARSHALL, 
WILLIAM, A. FISHER, 


Solicitors for Complainant. 


135 Motion to Remand. Filed 22 January, 1881. 
In the Circuit Court of the United States in and for the District of 
Maryland. 
THe Union RAILROAD CoMPANY OF BALTIMORE 


vs. 
JAMES J. DuLL & Others. 


The complainant moves the court here to remand the record of 
proceedings to the circuit court of Baltimore city and to proceed no 
further in said cause, because the application for the remand to this 
court was not made within the time required by the act of Congress 
in such case made and provided, and because the cause is not em- 
braced within the jurisdiction of this court, and the petition for the 
removal was not sufficient in form and substance to enable the pe- 
titioners to procure the order of removal. 

MARSHALL & FISHER, 
Solicitors for Complainant. 


136 Opinion of Court on Motion to Remand. Filed 20th June, 1881. 
In the U.S. Circuit Court for the District of Maryland. 


Tue Union R. R. Co. or BALTIMORE 


| vs. 
Jas. J. Dunn, of Pa.; Sam’, M. SHoemaker, of Md.; Joun Etti- 
coTT, of Md. 
Motion to remand. 


_ The Union R. R. Co. of Baltimore, a Maryland corporation, filed 
its bill in equity in the State court, alleging, in substance, that in 
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1871 it made a contract with Wiley & Dull (citizens of Pa.), part- 
ners, of whom the defendant Dull was now the survivor, for the con- 
struction of a railway and tunnels; that, upon the completion of 
the work, controversies arose between the company and said Wiley 
and Dull with regard to their compensation, said contractors claim- 
ing, among other things, that the model of a tunnel made by the 
company’s acting chief assistant engineer, Ellicott, upon which they 
based their biddings, and the contract had been afterwards altered 
to their disadvantage. 

That said Dull, as surviving partner of Dull and Wiley, had there- 
upon sued the company in a State court, and, by agreement, the 
matters in dispute were referred to certain arbitrators, and upon their 
award judgment for $54,000 had been entered in said cause in favor 

of Dull against the company. 
137 It further alleged that said Ellicott during the time of the 
preparation of the specifications for biddings and the exe- 
cuting of said contract, in the absence of the company’s chief en- 
gineer, Manning, had had confided to him the general superintend- 
ence of the matters connected therewith, and remained in the em- 
ployment of the company for about a year, when he left its service. 

It further alleged that said claim of the said contractors upon 
which they obtained said award and judgment was without any 
foundation. 

It further alleged that at the hearing before said arbitrators said 
Ellicott had been presented as a disinterested witness on behalf of 
said Dull, and that upon his testimony mainly the arbitrators had 
allowed the said claim based upon an alleged alteration of the model 
of the tunnel to which said Ellicott testified. 

It further alleged that Dull himself was sworn before said arbi- 
trators, and testified that he was the sole surviving contractor. 

It alleged that after said judgment was entered promissory notes 
extending through several years were given for it to said Dull, which 
had been paid as they fell due, but that’ about $33,000 remained 
unpaid, one of which was deposited in a bank in Baltimore for col- 
lection and was about to mature. 

It alleged that recently it had learned, through a person who was 

present at the trial of a case in the circuit court for the E. D. 
138 of Pa., between a certain Locke and said Dull and the execu- 

tors of Wiley, that the said Dull, being examined as a wit- 
ness, had testified that in said contract with said company the said 
Wiley and Dull had two secret partners, who still retained their in- 
terests in the result thereof, one of them being S. M. Shoemaker. of 
Baltimore, and the other said Ellicott, and testified that he had paid 
them large sums on account of their interest in said contract, and 
had not yet fully paid them. : 

It alleged that it had since learned that $18,000 had been paid to 
said Ellicott. 

It charged that the amount awarded to said Dull were so awarded 
by reason of the covinous and fraudulent conduct of Dull and Elli- 
cott, and that the contract and the agreement of arbitration were 
obtained by the fraud and deceit of Dull and Ellicott, with the 
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knowledge of Shoemaker, and that the contract, award, and judg- 
ment were were void, and that it was entitled to have said judgment 
‘aneelled, and to have returned to it the amounts paid said Dull, 
Shoemaker, and Ellicott under it, and an injunction, &e. 

The bill prayed an injunction and discovery, cancellation of the 
judgment, &c., and that Dull, Shoemaker, and Ellicott be decreed to 
refund the sums received by them under the judgment. 

Preliminary injunction was granted by the State court, and the 
resident defendants were served with process and answered. Notice 

was published against the non-resident, Dull, and he ap- 
139 peared and filed a petition for removal into the United States 
circuit court. 

The petition of Dull sets forth that he is a citizen of Penn- 
sylvania and that there is in the suit a controversy wholly be- 
tween citizens of different States, which can be fully determined as 
between them, and that said suit is for the purpose of enjoining 
him and is a suit in which there can be a final determination of 
the controversy, so far as concerning him, without the presence of 
the other defendants. 

The answer of Ellicott states that he never was directly in the em- 
ployment of the company, but was employed by its chief engineer, 
Manning, to assist him during a year in which he was pressed with 
other duties; that he had nothing to do with the lettings or con- 
tracts for the work; that some time after the contract was made he 
was told by Shoemaker, who had previously evidenced a strong de- 
sire to assist him, that he was to receive one-third of the profits, and 
he offered to give him one-half of his one-third. 

That he had received from said contractors 1n all the sum of $13,698 
in full of his one-half of Shoemaker’s one-third and as the gift of 
said Shoemaker. 

That long after he had ceased to be in any way connected with 
said engineering work, being called upon to testify, he did testify 
before said arbitrators with regard to an unimportant fact, with re- 
gard to which any eye-witness could just as well have testified and 

upon which, he has been informed, the arbitrators did not 
140 ~— found their award, having neglected, as he is informed, the 

whole claim to which his testimony could have any refer- 
ence. 

That his testimony was true, and that if he had been questioned 
with regard to his interest in the matter in dispute he would have 
answered with frankness. He denies that his actions had in any 
way resulted in loss to the complainant or that he had been guilty 
of any fraud or breach of trust. 

The answer of Shoemaker states that he had nothing to do with 
the contract until after it had been executed ; that then the con- 
tractors proposed to him that he should have one-third of the profits 
and that he should advance them money as capital ; that, being on 
terms of Intimacy with Ellicott and desiring to befriend him, he 
offered him one-half of said one-third of profits without any fraudu- 
lent intention, compact, or arrangement whatsoever; that he under- 
stood Ellicott’s employment by the chief engineer of the company 
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to be only temporary and not such as to affect the performance of 
the contract, and by offer to Ellicott had no reference to his rela- 
tion to the company or expectation of advantage therefrom. 

That he never participated in the conduct of said arbitration and 
knew nothing of any testimony given therein; that he had not in 
his possession or control any of the unpaid notes given in settle- 
ment of the judgment. © 

From the foregoing statement it will appear that the bill in sub- 

stance charges that because, as it alleges, while Ellicott was 
141 in the employment of the company he secretly became in- 

terested in the profits of the contract with Dull for the con- 
struction of the railroad, and because when a suit was instituted b 
Dull for additional compensation the said Ellicott, with the knowl- 
edge of Dull and Shoemaker, gave false and interested testimony, 
which enabled Dull to obtain a judgment against the company upon 
a false claim, that judgment ought to be set aside and Dull and 
Shoemaker and Ellicott decreed to refund the amounts received 
under it. 

Upon the motion made by the company to remand the case to the 
State court the only question to be passed upon is whether there is 
in the case a controversy wholly between the company and Dull 
(the citizens of Pa.), which can be fully determined as between 
them. 

As there is but one controversy in the case the solution turns upon 
whether or not the defendants Shoemaker and Ellicott (the two citi- 
zens of Md.) are necessary parties to the suit. 

They are unquestionaly proper parties, but it is now settled by 
Barney v. Latham (Supreme Court, No. 192, Oct. 2, 1880) that, 
although they are proper parties, if they are not. indispensable par- 
ties, the suit may be removed, and that the removal operates to 
transfer the entire suit and all the parties to it. 

The judgment sought to be set aside is a judgment in favor of 

Dull alone, subject, perhaps, in the hands of Dull, to a trust 
142 in favor of Shoemaker and Ellicott, or rather of Shoemaker 

alone, as Ellicott avers that he had been paid in full his share 
of it; but upon the theory and allegations of the company that is a 
trust based upon a corrupt. bargain and could not be enforced by 
Shoemaker, and it appears that neither the judgment or any of 
the notes given in settlement of it have been transferred to him. 
The contract was between the company and Dull, and in the suit 
Dull is plaintiff and the company defendant. 

It seems to us that, so far as relates to the relief of setting aside 
the judgment, neither Shoemaker nor Ellicott would be necessary 
parties. It is upon the validity of that judgment that the whole 
controversy hinges. If the facts connected with the obtention of 
that judgment are proved to be such that a court of equity should 
set it aside, then that controversy is fully determined with regard to 
everybody interested in it, whether parties to the suit or not, and 
Dull may be decreed to return the money paid under it. 

Does it affect Dull’s right of removal that, if that controversy is 
so decided, Shoemaker and Ellicott may also be decreed to restore 


72 THE UNION RAILROAD COMPANY OF BALTIMORE VS. 


the money or any part of it? We cannot see that it does. It 
| would rather seem to be a relief incidental to the determination of 
| the real controversy, and not a part of the controversy. The theory 
of the complainant is that Dull, by bribing Ellicott through Shoe- 
maker, obtained a judgment, the fruits of which, in equity and good 
conscience, he should not be allowed to have, and if, by rea- 
143 son of the complicity of Ellicott and Shoemaker, restitution 
may also be decreed against them, it is only because of the 
full nature of the relief afforded in equity and not because they are 
indispensable parties to the controversy. 

If the complaint wis based upon the allegation that Dull had 
bribed one of the arbitrators, that arbitrator would be a proper 
party to a bill against Dull, but he would not be a necessary, much 
ess an Indispensable, party. 


| | Order Overruling Motion to Remand. Filed 20 June, 1881. 
; In the Cireuit Court of the United States for the District of Md. 
Union R. R. Co. or BALTIMORE vs. DULL, Ke. 


It is hereby ordered, this 20th day of June, 1881, that the com- 
plainant’s motion to remand this case to the State court be, and the * 
same 1s hereby, overruled. 


THOS. J. MORRIS. 


144. 9 Order Overruling Exceptions to Answer. Filed 2 Dec., 1881. 
In the U.S. Cireuit Court, District of Maryland. In Equity. 
Tut Union RAILroap Company vs. JAMES J. Dutt et al. 
Exceptions to answers. 


Ordered, this 2nd day of December, 1881, that the exceptions of 
complainant to the answers of defendants be, and the same are hereby, 


overruled. 
| HUGH L. BOND, 
| Ct Judge. 
Motion to Dissolve Injunction. Filed 6 Dec., 1881. 


In the Circuit Court of the United States for the District of Maryland. 
In Equity. 


r THE Union Rattroap Company ef al. vs. JAMES J. Duty eal. 


| To the honorable the circuit court of the United States in and for 
i the district of Maryland: 

| The defendants, James J. Dull, Samuel M. Shoemaker, and John 
| Ellicott, respectfully pray the court to dissolve the injunction in this 


| cause heretofore granted. 
| I. NEVITT STEELE, 
it A. W. MACHEN, 
i Sol’rs for Dull, Shoemaker, & Ellicott. 


JAMES J. DULL ET AL. 


Filed 23 Dec., 1881. 


In the Circuit Court of the United States for the Fourth Circuit, in 
and for the District of Maryland. In Equity. 


145 General Replication. 


Tue Union R. R. Co. vs. JAmMes J. Dutt e¢ al. 


Ae Mr. Chew, clerk, &c.: 7 
: Enter the general replication to all of the answers filed in the 


cause. 
WILLIAM A. FISHER, 
Solicitor for Complainant. 
Order. Filed 23 Feb’y, 1882. 


In the Circuit Court of the United States for the District of 
Maryland. 


Union RAILROAD COMPANY v8. JAMES J. Dutt e€ al. 


Ordered, this 23rd day of February, 1882, on motion of the solici- 
v tors of the defendant, James J. Dull, that the motion of defendants 
‘j for a dissolution of the injunction heretofore granted in this cause 
by the circuit court of Baltimore city be set for hearing on 

146 __— the thirtieth day of March next, with leave to cither party 
to take testimony in the meantime, provided a copy of this 

order be served on the complainant’s solicitor on or before the 25th 


Instant. 3 
HUGH L. BOND, 
Circuit Judge. 


“Service of copy of the within order admitted this 23rd day of 


Feb’y, 1862. 
“MARSHALL, FISHER & WEST, 
Solicitors for Complainant.” 


Order. Filed 22 March, 1882. 
’ U.S. Circuit Court. In Equity. 
Union R. R. Co. vs. Dutt et al. 


Ordered that the time of taking testimony be extended to May 
8th, 1882, and that the motion to dissolve injunction be set for hear- 
ing on the said day. The complainant’s testimony shall be con- 
cluded by May Ist. 

March 22nd, 1882. 


HUGH L. BOND, 
Circuit Judge. 


i 
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147 Agreement for Commission to Take Testimony. Filed 4 April, 
1882. 


In the Circuit Court of the United States forthe District of Maryland. 


Tne Unton RAILROAD COMPANY 
vs. 
J.J. Dutt e¢ al. 


) It is agreed that a commission to take testimony to be used at the 
hearing of the motion to dissolve the injunction in this cause be 
issued to G. Morris Bond, Esq. 
And itis further agreed that any evidence taken under the said 
commission may also be used at the final hearing. 
WM. A. FISHER, 


Complainant’s Solicitor. 


MACHEN & GITTINGS, 
Solicitors for Def’ts Dull, Shoemaker, and Ellicott. | 


Order. Filed 5 May, 1882. 


| In the Circuit Court of the United States for the District of Maryland. 
aa Union Rariroap Company vs. Dutt et al. 

Ordered this 5th day of May, 1882, that the hearing upon 

148 the motion to dissolve the injunction in this case be post- 

poned to the first day of June next, either party in the mean- 

time to be allowed to take evidence under the commission hereto- 


fore issued. 
THOS. J. MORRIS, Judge 


Order. Filed 7 Nov., 1883. 


In the Circuit Court of the United States for the District of Maryland. 
In Equity. 


Union RAILRVUAD CoMPANy vs. Dutt ef al. 


Ordered this 7th day of November, 1888, on motion of the de- 
fendants’ solicitors and with the consent of the complainant’s solic- 
itors, that this cause be set for hearing on Saturday, the 5th day of 
January, 1884; and it is further ordered that the taking of testimony 


ett oT on the part of the complainant be closed on or before the 10th day 
tf of December, 1883, and that all the testimony be returned on or 


before the 20th day of December, 1883. 
HUGH L. BOND, 
Circuit Judge. 
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Commissioner's Return Ti estimony and Exhibits. Filed 3 January, 1884, 


149. Tre UNITED STaTEs OF pee To wit - 
District of Maryland, 


[Seal of Court.] 


The President of the United States of America to G. Morris Bond, 
Esq., commissioner named on the part of the complainants and 
defendants: 


; Know ye that you are appointed commissioner to examine wit- 
nesses in a case depending in the circuit court of the United States 
for the district of Maryland between The Union Ra‘lroad Company 
of Baltimore, complainants, vs. James J. Dull, Samuel M. Shoemaker, 
The Canton Company of Baltimore, & others, defendants. 

Therefore you are requested, after having taken the oath hereunto 
annexed and also administered the annexed oath to the person whom 

you shall appoint as clerk to attend the execution of this com- 
150 = mission, that at such time and place as to you shall seem 

convenient you cause to come hefore you all such witnesses 
as shall be named or produced to you, either by the plaintiff or 
defendant, and that you examine them upon their corporal oaths, 
F to be by you administered on the Holy Evangely of Almighty God, 
touching their knowledge or remembrance of anything that may 
relate to the cause aforesaid, and having reduced the depositions of 
witnesses so taken by you into writing, you send the same with this 
commission, closed under your hand and seal, to the said circuit. 
court with all convenient speed. 

Witness the Honorable Morrison R. Waite, judge of our said circuit 
court, at Baltimore, this fourth day of April, in the year eighteen 
hundred and eighty-two. 

Issued the fourth day of April, 1882. 


ae 


JAS. W. CHEW, 
Clerk of our said Circuit Court. 


Commissioner’s Oath. 


You shall, according to the best of your skill and knowledge, truly, 
faithfully,and without partiality to any or either of these parties, take 
the examinations and depositions of all and every witness and wit- 
_ nesses produced and examined, by virtue of the commission here- 
unto annexed, upon the interrogatories now or which may hereafter, 
before the said commission is closed, be produced to and left with 
you by either of the parties—so help you God. 


151 The above oath was waived by consent of counsel for both 
sides, the commissioner named herein being a duly appointed 
and sworn commissioner of the United States circuit court. 


Counsel for Complainant. 
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Complainant’s Testimony. 


THE UNITED STATES OF “eee: To wit : 
District of Maryland. 
First day. 

I, George Morris Bond, a commissioner appointed by the circuit 
court of the United States for the fourth circuit, in and for the 
Maryland district, pursuant to the act of Congress entitled “An act 
for the more convenient taking of affidavits and bail in civil causes 
depending in the courts of the United States,” do hereby certify 
that on the twelfth day of April, in the year of our Lord one thou- 
sand eight hundred and eighty-two, at my office, in the city of Bal- 
timore, within the district of Marylard, personally appeared before 
me Samuel M. Shoemaker, a witness for the complainant in a cer- 
tain civil cause depending in the circuit court of the United States 
for the district of Maryland, in the matter of The Union Railroad 
Company of Baltimore versus J. J. Dull and others. 


152 And the said SAMUEL M. SHOEMAKER, being by me first 

carefully examined and cautioned and duly sworn according 
to law to testify the whole truth, and being examined on behalf of 
the complainant, makes oath, deposeth, and saith as follows, to wit: 


My name is Samuel M. Shoemaker; I am about sixty years old, 
and reside in Baltimore county, Maryland. 

1 Q. Do you know the parties to this suit ? 

A. I know most of them. 

2Q. You are yourself one of the defendants, are you not? 

A. Iam. 7 

3 Q. Were you acquainted with the late William M. Wiley ? 

A. J was. | 

4 Q. Do you know when he died? 

A. I could not tell the time without looking at some papers to re- 
fresh my memory. He died the fall before this case was decided. 

5 Q. By what books and papers can you refresh your recollection, 
as stated In your answer? 

A. I can look up his death in the papers. I suppose that would 
be the best way. 

6 Q. You stated in a preceding answer that you could refresh 
your recollection as to Mr. Wiley’s death by reference to books; to 
what books did you have reference? 

A. Probably I used the word “ books” without considering. I 
should have said, to refer to the papers of the day to refresh my 

memory. I have no books or anything of the kind now. 
153 — wat How long have you known the defendant, James J. 
ull ? 

A. I had no personal acquaintance with Mr. Dull until after this 
contract. I met him in the street and was introduced to him by 
Mr. Wiley. I knew him by reputation very well. 

8 Q. By “this contract,” in your last answer, do you mean the 
original construction contract between the complainants and Dull, 
Wiley and Andrews? 
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A. So far as I know, I had no knowledge of that contract at all 
at that time. Mr. Wiley, I think, brought him to see me, either at 
my house or office; I can’t say which. 

9 Q. How long had you known Wiley personally before his 
death ? | } 

A. I knew him for ten or fifteen years. He was contractor on 
the Northern Central railroad, and I knew him generally—met him 
at times. 

10 Q. Were you a director in the Northern Central railroad at 
the time Mr. Wiley was contractor ? 

A. I presume I was. 

11 Q. Had you had business transactions with Wiley previously 
to the contract for the construction of the complainant’s tunnel ? 

A. I don’t think I ever had any transaction with him previous 
to that time involving money. 

12 Q. Had you had transactions with the firm of which he was a 
member previously to said construction contract ? 

A. I never had any transactions with them. 

13 Q. Did you know, before the giving out of the contract for 
the construction of said tunnel, that Mr. Wiley was a. bidder 

for it? 
154 A. I may have learned incidentally from Mr. Wiley that 
he was a bidder, but I did not know anything further than 
that. 
14Q. Did Mr. Wiley see you before the contract was given out 
in regard to procuring capital from you in the event of his obtain- 
ing the contract ? 

A. I have no recollection that he did so; Wiley was looked upon 
as a2 man of means, and was a man of means. 

15 Q. Did you have any correspondence with Mr. Wiley between 
the fall of the year 1870 and his death ? : 

A. I have no recollection of having at that time had any corre- 
spondence with Mr. Wiley on any subject, 

16 Q. Did you ever have any business transactions with Mr. Dull, 
with the exception of those relating to his contract for said construc- 
tion ? 

A. I never had any business transactions with Mr. Dull of any 
kind until after the death of Mr. Wiley. 

17 Q. Have you received letters from Mr. Dull ? 

A. Only received notes or telegrams from him saying he was 
coming to town, or something like that; he was a man who writes 
less than usual—less than Wiley. 

18 Q. Did you write any letters to Mr. Dull ? 

A. Nothing more than that I would be here, or something of that 
sort; I have no recollection of it otherwise. 

19 Q. Do you keep a letter-press copy of your letters ? 

A. I do not further than letters of the express company. 

20 Q. Did you not have your letters copied when they related to 
your own pecuniary matters? 

A. When I thought they were of sufficient importance, but I 
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wrote but few letters which I considered of sufficient im- 
155 _— portance to have copied. 

21 Q. Where are the letter-press book or books which contain 
any letters of yours between January Ist, 1875, and January Ist, 
1879? 

A. They have most likely been sold to the paper-mills for old 
waste, unless they were kept for some special purpose, of which I 
have no knowledge. 

22 Q. Did you copy your private letters in the same book with 
letters of the Adams Express Company’s business? 

A. I did, so far as I recollect, if I had any letters to copy; it was 
very seldom I had any to copy. 

23 Q. Do you mean to testify that it was the practice to sell letter- 
press books containing letters relating to the Express Company’s 
business ? 

A. Oh, yes; of course it was—a thousand and one matters, in- 
quiries, requests, &c.; they were no use. 

24 Q. Have you sold, or ordered to be sold, any letter-books since 
the institution of this suit against you ? 

A. The regular order of the business of the company has, of 
course, gone on as usual since that, and I don’t know whether an 
letters among these related to my business or not. I certainly 
would not sell letters to get them out of the way if I thought they 
would be of any use. 

25 Q. The question is, not as to the regular business of the com- 
pany, but whether you have ordered sales since the institution of 
this suit of any letter-books ? 3 

A. I have never ordered any special sale of the books with a view 

to covering up any papers. Mr. Herring has my orders to 
156 ~—make sale and dispose of the waste papers from time to time, 

though I never examined to see if: he had done so, nor do 
I know whether any papers relating to my own private business are 
among them. 

26 Q. Have vou been in the habit of selling your letter-books 
containing letters in relation to your previous business without first 
examining to see what letters they contained? 

A. I don’t think TI ever had any letters which required such close 
attention as that. The way-bills, &c., were something enormous; it 
would take this room to hold them, I guess; they were sold by Mr. J. 
Q. A. Herring, superintendent of the office. 

27 Q. Do you mean to be understood as saying that Mr. Herring 
had authority from you and was in the habit of selling books con- 
taining letters in relation to your private affairs ? 

A. There were no books used except the regular books of the 
company, which were used to copy some of my private letters, and I 
have no recollection of any letters there copied relating to this 
matter. 

28 Q. Had you any letter-press books at all separate from thuse of 
the company? 

A. I had not. 
29 Q. Have you made any examination to ascertain whether 
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you had any letters from Mr. Wiley, Mr. Dull, or Dull & Wiley, 
or John Ellicott, or copies of letters to any of the parties named ? 

A. I have generally looked through my papers and letters at va- 
rious times during the past year and have found nothing at all 

relating to it. | 
157 30 Q. Did you make an arrangement with Mr. Wiley, or 
Dull & Wiley, to furnish capital to assist in carrying out their 
said construction contract for the tunnel ? 

A. I made no arrangement to lend them money. Mr. Wiley came 
to me when he wanted money from time to time, and I loaned 
it to him, but I had no arrangement to loan them based upon any 
contract or understanding had with them. Mr. Wiley’s credit was 

ood. 
. 31 Q. When did Mr. Wiley first apply to you to find whether he 
could obtain money from you for the purpose ? 

A. He made no such application to me; he was a man in excel- 
lent credit, and could borrow all the money he wanted. 

33 Q. What amount of money did Wiley, or Wiley and Dull, 
receive from you during the execution of said construction con- 
tract ? 

A. In regard to that contract, never any money. Mr. Wilev one 
day borrowed ten thousand dollars on his own note, which he paid. 
I think he borrowed this after the contract was made. 

34 Q. Will you please explain what you meant in a former an- 
swer by saying that Mr. Wiley came to you from time to time, and 
you lent him money ? 

A. I only meant that his credit was good, and I would lend him 
money. 1 had lent him ten thousand dollars. 

35 Q. Do you mean to state that you furnished no money to assist 
in carrying out said tunnel contract ? 

A. To the best of my belief, I did not. 

36 Q. Did you make no advances to Dull & Wiley ? 

A. None at all. 
158 37 Q. Did you ever have an interest in the profits of 
said contract? 

A. Not any; the only interest I had, or could be supposed to 
have, was what Mr. Wiley chose to pay me. I never examined the 
— or accounts in any way, or knew what he received or what he 
paid out. 

38 Q. I read to you the following portions from your sworn an- 
swer filed in this case: “Some time after the said proposals had been 
put in, and the contract for the construction of the said tunnel of 
the complainant, made between the said Dull, Wiley and Andrews 
and the complainant, the said Wiley proposed to this respondent 
that he should have a one-third interest in the profits to be made 
under the said contract, this respondent being expected to contribute 
some money in the nature of capital.” Was that statement in your 
answer true ? : 

A. It was at that time—yes. I don’t know when this conversa- 
tion was had ; it was a good while after the contract was made. It 
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was a casual conversation in my office. I never was called on to 


pay such money, and never paid any. 

39 Q. I read further from your answer: “ He (meaning myself) 
therefore immediately acceded to said Wiley’s proposition aforesaid.” 
Is it the fact that you did accede to it? 

A. I don’t know that I acceded to it that day, but I think it was 
done within a few days afterward. 

40 Q. Did you have an interview with John Ellicott between the 
time the proposition was made to you and the time you acceded to 
it? 

A. I have no recollection of such interview. 
159 41 Q. Did the firm of Dull, Wiley and Andrews receive 
any money from you ? 

A. They never received a dollar that I know of. Mr. Wiley bor- 
rowed $10,000, I think, that summer, and gave his note for it; that 
was a loan to him. 

42 Q. Was the said agreement with Wiley for your one-third in- 
terest in the profits made before or after the making of said loan of 
$10,000 to Wiley ? 

A. Without being certain, I am under the impression that the 
offer of the interest was made to me in May or June of the year of 
which the contract was made, and the loan was, I think, in July; 
I think he was going away on some excursion. 

43 Q. Will your books show just when said loan was made? 

A. Certainly. I don’t think that this has anything to do with 
this thing in any shape or way. 

44 Q. Who kept your books at that time? 

A. David Keener, I guess. 

45 Q. The summons to you as a witness required you to bring 
with you your ledger and other books containing entries of moneys, 
&c. Have you brought any such books? 

A. No. sir. 

46 Q. Will you produce them at the next meeting of the commis- 
sion to take testimony ? 

A. My books are kept peculiarly, and bringing before you books 
in relation to my private affairs I don’t think will interest you an 

iota; they have no relation to this case at all. 
160 47 Q. In what books will appear the entries in relation to 
said $10,000 ? 

A. In my check-book and bank-book; the bank-book is there, 
doubtless, but it is out of use. The stubs of the check-book are 
there, I think, but I don’t know. They were of no particular value 
to me, and may have been thrown among the other mass of paper. 

A. I don’t know. 

48 Q. Is Mr. Keener still in your employment ? 

A. He is not; he is with his brother-in-law, I think. 

50 Q. Was there not a ledger kept by Mr. Keener ? 

A. None other than a single-entry ledger, and one kept for Mr. 
Shoemaker. 

51 Q. Will not said ledger of yours show the date of the transac- 
tion with Mr. Wiley ? 
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A. It would not. 

52 Q. Did you not have a bills-receivable account in such ledger? 

A. I did not; I kept the bills receivable in a little memorandum 
book with the “leg acta and when it was paid it was carried to 
the credit of the check-book. 

53. You have stated in the first portion of your answer, which I 
read to you, that you were expected to contribute some money 
in the nature of capital. Why wasit that you made a loan to Mr. 
Wiley after that in place of contributing capital according to the 
urrangement you have stated ? 

A. I don’t know whether he borrowed that money for himself or 
for the company ; I never asked him, and he never told me. 

54 Q. I understand the result of your several answers to be that 

you never, to your recolleetion, contributed any money in the 
161 nature of capital or made any advances to Dull, Wiley and 

Andrews, Dull & Wiley, Wiley, Dull, or Andrews, with the 
exception of a single loan to Wiley. Am I correct in so under- 
standing you? 

A. Dull, Wiley, and Andrews I never knew at all, nor never ad- 
vanced money or loaned them in any shape or form, and the 
same answer as to Dull & Wiley, nor ever signed any paper of any 
kind; there was a paper drawn, I believe, but never executed, and 
I don’t know what became of it. As to Mr. Wiley I lent him 
$10,000 on his own note, which was duly honored when it became 
due, which I can’t see has anything to do with this business. I 
made no other advances to any of them. 

55 Q. Had Andrews retired from the contract at the time you 
made your arrangement with Mr. Wiley for one-third profits ? 

A. I never knew anything about Mr. Andrews at all. 

56 Q. Why did you never make any contribution in the nature 
of capital ? 

A. They never called on me for any money, and I never consid- 
ered myself a partner, nor do I believe they did; it was Wiley’s 
gift—I presume for the purpose of increasing his credit. I had 
nothing to do with the work—never went hear it, nor gave an order 
about it in any way, shape, or fashion. . 

57 Q. What reason did Mr. Wiley assign when he offered you the 
one-third interest ? : 

A. I can hardly recollect what his conversation was; we had a 
great deal of conversation, and he made me the proffer, and I don’t 

know whether I refused or accepted that day. 
162 58 Q. You have stated that you supposed the offer was made 
with a view to increase his credit. In what manner was his 
credit to be increased by givirg you such interest ? 

A. That was for him to settle, not to me; at that time all men 
were not looked upon with a friendly eye, so far as I know. 

59 Q. I call your attention to the fact that you stated your own 
impression that the offer was made to increase his credit. How did 
you understand that he expected to increase his credit—by giving 
you said one-third ? 

A. That he referred many persons here to me and I spoke of his 
11—346 
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character to them and his ability to pay his debts. I had known 
him, in a political point of view, for many years, and he was as warm 
a personal friend of Mr. Simon Cameron as I was, although a Demo- 
crat. 

60 Q. You would have made the same statements as to his char- 
acter and ability if you have been inquired of without the gift of the 
one-third interest as well as with it, would you not? 

A. I should have done so, I think, beyond a doubt, but he made 
this offer to rae long after the contract was made, and I saw no rea- 
son for it, as I said,and I did not consider myself a partner, nor in- 


terested in his debts in any way, nor do I now. 
S. M. SHOEMAKER. 


The further examination-in-chief of this witness was, by 
163 consent of the respective counsel, adjourned to April 14th, 
and the same place, at eleven o’clock in the forenoon. 


' 147TH Aprit, 1882. 


Examination-in-chief continued : 


61 Q. Have you with you any book by which you can state posi- 
tively on what day the $10,000 loan was made ? 

A. I have not found any entry of that loan, because it was made 
1o Wiley, and not in this business at all, and seems to have been 
rior to this business, but I find that on June 28th, 1871, I gave Myr. 
Viley a check for $8,333.83. The entry of the transaction on the 


margin of my check-book is as follows: “June 28th, 1871 (No. of 
check), ‘1827,’ paid W. M. Wiley, Esq., my part otf subscription to 
contract to build Union Line R. R., $8,333.33.” 

62 Q. Did Messrs. Dull & Wiley, respectively, at that time con- 
tribute a like amount of money towards said building ? 

A. I never saw their book, but I was so informed by Wiley, and 
have no doubt it was so. 

63 Q. Am I correct in my understanding of your 61st answer that 
the loan of $10,000 was made before you accepted the one-third 
—— and how far back have you gone in your books to find said 
oan ? 

A. It was made, I think, two years before—I can’t be certain ; I 
find my memory is defective about all these things—I thought it 
was correct. I went back to April 14th, 1870, and I cannot find 

it. 
164 64 Q. How long after you accepted the one-third interest 
was it that you paid him the $8,333.33 ? 

A. It must have been a couple or three months; I can’t say; I 
find my memory is so defective about these things. Mr. Wiley 
would come into my office some two or three times a week some- 
times—he was a visitor there—and they would give him a chair 
and the papers, and he would sit there and go in and out when he 
pleased. 

65 Q: When did you receive the first sum from the profits of the 
transaction ? 

A. The first money I received on account of any profits on the 
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Union tunnel wes $2,500, which came to me on July 16th, 1873. 
The entry is as follows: 


“ Received cash from W. M. Wiley, ac’t of Union tunnel, $2,500.” 


66 Q. In whose handwriting is said entry ? 

A. In my own. 

67 Q. When was the next sum received ? 

A. The next sum which was received was $10,000. The entry on 
the stub of my check-book relating to it is in the handwriting of 
Mr. Keener, my clerk, and is as follows: . 


“1873, September 15th. Dep’t (meaning deposit) note of Union 
R. R. Co., paid. 10,000 ” (meaning $10,000). 


68 Q. When was said note deposited for collection ? 
A. lt was deposited on July 22nd, 1873. The entry in my col- 
lection book with the bank is “July 22nd, Union R. R. Co., 
10,000.” 
165 69 Q. When was the next sum paid on account of said 
yrofits ? 
A. On February 12th, 1878. The entry in the stub of my check- 
book, in the handwriting of Mr. Keener, is as follows : 


“Feb. 12th. J.J. Dull, ac’t W. M. Wiley, 1,050.53.” 


70 Q. Was said last-named sum a cash payment, or the proceeds 
of a note? 

— My impression is it was by check ; there was no note about 
that. 

71 Q. Did you receive any of the notes of the Union Railroad 
Company of Baltimore, given by it in order to settle the judgment 
rendered upon the award made by Messrs. Tyson, Whitcomb, and 
Martin, mentioned in the proceedings ? , 

A. I never received any. 

72 Q. Do you know who holds the unpaid notes ? 

A. Oh, I take it Mr. Dull does; it was his duty to do so. 

73 Q. For what part of the profits were said sums paid to you ? 

A. I actually don’t know anything about it. This man kept the 
accounts, and I never looked at them. I can’t say positively; I 
suppose it was one-sixth. 

74 Q. Who kept the accounts? | 

A. Mr. Wiley up to his death, and I suppose Mr. Dull afterwards. 

75 Q. Why do you suppose the payment was for a one-sixth of the 
profits ? | 

A. Because, in my opinion, that was due me. 

76 Q. Why not one-third of the profits? 

A. I did not own one-third. 

166 Q. 77. Why did you not own one-third ? 

A. I told Mr. Wiley that I only wauted one-sixth, and I 
gave him the other to do as he chose with it. I think he give it to 
John Ellicott, but I don’t know certainly. | 

78 Q. Did not both Mr. Wiley and Mr. Ellicott tell you that the 
other one-sixth was paid to, and received by, Mr. Ellicott? 
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A. I don’t recollect. 

79 Q. Was it not at your instance that the one-sixth of the profits 
were turned over to Mr. Ellicott? 

A. I recollect telling Wiley that he could pay Ellicott one-half 
of what was due me; that was some months after the contract 
was made with the Union Line railroad, according to my recol- 
lection. 

80 Q. Do you allude to the construction contract in your last an- 
swer? 

A. I do. 

81 Q. Did Mr. Elliéott pay you anything for the one-sixth in- 
terest, or pay anything to Dull & Wiley, so far as you know? 

A. So far as I know, ie never paid anything; it was a gift from 
me to him. My only reason was he was very poor and wanted money 
very badly. 

82 Q. If he wanted money at the time very badly why did you not 
give him money and not an interest, which might not, and in fact 
did not, bring in any cash for several years? 

A. I don’t, in fact, know what influenced we at the moment. 

83 Q. Had you ever made a gift to Mr. Ellicott before ; and, if so, 
when and where? 

A. I may have given him some money, and may not; he did 

work for me, and I have paid him a couple of thousand dol- 
167 lars, from time to time, for the work, and he occupied my 
house for one or two summers. 

84 Q. If you made Mr. Ellicott any present before the said gift 
of an interest in said profits, did you ever give him as much as 
$500 ? 

A. I don’t think it is likely that I gave him that much at any 
one time; he was an old boy friend of mine and came back here very 
poor. 

So Q. Have you made any gift to Mr. Ellicott since the said gift 
of an interest in said profits ? 

A. I don’t think I have very lately. 

86 Q. Can you say, as a matter of fact, that, with the exception of 
the interest in said profits, you ever made Mr. Ellicott a present of 
any money in your life? 

A. I could not answer that question; I don’t know what I did 
with money in my pocket at any time; I don’t recollect. 

87 Q. What did Mr. Wiley say when you told him to turn over 
to John Ellicott one-half of the one-third of the profits ? 

>] We had a great many talks; I don’t recollect now what he 
said. 

88 Q. Was there any certainty as to what the profits would be, or 
did they depend upon the contingencies of the work ? 

A. I never knew any contract in which there was a certainty of 
anything. Mr. Wiley had excellent judgment, and I supposed I 
could rely upon what he would do about it. He had the whole 

charge, and I did not interfere with him in any way. 
168 89 Q. You speak of Mr. Ellicott having occupied your 
house in town for one or two summers; was any work being 
done upon your said house at that time? 
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A. None that I know of. 

90 Q. You also spoke of having paid Mr. Ellicott some $1,000 or 
$2,000, for services rendered by him to you; were they for services 
as architect for some of your buildings ? 

A. They were; I was building a large house in the country and 
other things. 

91 Q. How recently—before the gift to him of said interest in 
profits—had he been in such employment last ? 

A. I suppose the year before; I don’t know exactly. 

92 Q. Were you in the winter of 1870 and the spring and sum- 
mer of 1871 on terms of close intimacy with said John Ellicott? 

A. I have never been on any other than pleasant terms with Mr. 
Ellicott, and was at the time mentioned. 

93 Q. I read to you a clause from your sworn, answer as follows: 
“The relations between this respondent and him” (meaning John 
Ellicott) “at and about the commencement of the railroad construc- 
tion aforesaid were more than usually close and friendly.” Does 
that statement truly describe the relations then existing between 
you? 

A. It is impossible for me to recollect dates, but I presume about 
that date he kept pretty sober, but after that time he took to drink 

and I had not much to do with him. 
169 94 Q. I read you a further statement of your answer, im- 

mediately following that last quoted and forming part of the 
same sentence: “And when the said Wiley, sieuneeteliyts this 
respondent, proposed to allow him an interest of one-third in the 
profits from the said contract, this respondent, without attempting 
to estimate the probable amount of such share of profits, and in fact 
wholly uncertain whether there would be any profits or not, men- 
tioned the fact of said Wiley’s promise aforesaid: to said Ellicott, and 
at the same time told him that if anything came of it he would let 
him (Ellicott) have one-half of what this respondent should so re- 
ceive.” Was said conversation with Ellicott in the interval of 
which you have spoken between Wiley’s offer and your acceptance 
of it? 

A. It is most natural that such a thing should be, but the thing 
has passed from my mind. 

95 Q. Did not Mr. Wiley, in his conversation with you, when he 
proffered the one-third interest, give you any estimate of what he 
supposed would be the profits of the contract? 

A. I don’t recollect that he did. He very likely said something 
about it, but it made no great impression on my mind at the time. 
96 Q. Do you know Mr. William G. Harrison, of this city? ~ 

A. I do; I have known him for about forty-five or fifty years. 

97 Q. Was he the president of the Union Railroad Company in 
the years 1870 and 1871, and from thence on? 

A. As far as I know, he was. 
170 98 Q. Did you go to Mr. William G. Harrison’s office and 
have an interview with him, in the summer or fall of 1870, 
in which you gave to said Harrison your assurances of the capacity 
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of Mr. Ellicott for any of the engineering services of said com- 
any ? 

- I have no recollection of having gone for any such purpose as 
that. I did call on him in relation to Mr. Wiley and tell him of his 
fitness and capacity. 

99 Q. Have you no recollection of going to Mr. Harrison at any 
time at the instance of Mr. Ellicott for such purpose? 

A. No, sir; I have not. 

100 Q. How long before the contract was given out was it that 
you went to Mr. Harrison on behalf of Mr. Wiley ? 

A. I could not recollect definitely, but I think a short time before 
the contract was given out. 

101 Q. What induced you to make that visit? 

A. I knew Mr. Wiley very well and knew he desired to become 
interested in building the tunnel, and I had probably talked the 
matter over with him. I think there were other (directors) man- 
agers there besides Mr. Harrison, and I[ thought the conversation 
would do Mr. Wiley good. I have no recollection of it; it has es- 
caped my mind entirely. 

102 Q. You stated in your previous examination that the motive 
for proffering you a one-third interest, as you believed, was to estab- 
lish Wiley’s credit by your speaking well of him. Please try to ree- 
ollect whether the interview last mentioned with Mr. Harrison did 
not follow upon said promise by Wiley and whether you did not go 

there to establish his credit. 
171 A. Oh, no; it was long after that that it was talked of— 
my becoming interested in it. I merely did so as a matter of 
personal friendship for Wiley. 

103 Q. Have you made since the last examination or caused to be 
made any further examination to learn whether any correspondence 
is In existence between you and any of the parties to the cause? 

A. I had previously. I have not since. 


Cross-examined: 


1 X Q. Does the margin of your check-book afford any evidence 
of the return of the $8,333.33 paid to W. M. Wiley on June 28th, 
1871? 

A. I find on the margin of my check-book, at the date of about 
March 3d, 1873, the following entry as of cash received, to wit: 


“Dull & Wiley, $8,833.83 d. 
. do. 1,388.87.” 


These entries are in my handwriting. In regard to the item of 
$1,388.87, there is a floating notion in my head that each of the con- 
tributors received interest on the money advanced by them. 

S. M. SHOEMAKER. 


(The said witness, Samuel M. Shoemaker, at this meeting under 
the commission, produced his check-books containing the stubs cov- 
ering the period of the years 1870 to 1873, inclusive, and also the 
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2 | check-book covering the year 1878 and his bank collection 
172 book, and the extracts above mentioned in his testimony were 
taken therefrom.) 


I, George Morris Bond, a commissioner as aforesaid, do also certif 
that the reason for taking the foregoing deposition of Samuel Mi. 
Shoemaker was and is, and the fact was and 1s, that the said depo- 
nent was examined in pursuance of the commission hereunto an- 
nexed. | 

And I also certify that the deponent was by me first carefully ex- 
amined and cautioned and duly sworn according to law to testify 
the whole truth, and that the foregoing deposition was then reduced 
to writing by me, and thereafter subscribed by the said deponent in 
my presence; and I do further certify that I am not of counsel or 
attorney for either of the parties to the said cause, and that I am 
not interested in the event of the said cause. 

Given under my hand and seal at the city of Baltimore, within 
the district of Maryland, this fourteenth day of April, in the year 
of our Lord one thousand eight hundred and eighty-two. 

[SEAL. ] GEORGE MORRIS BOND, 
, . U. S. Commissioner of Maryland. 


173 17TH ApRIt, 1882. 


JOHN C. WRENSHALL,a witness for complainant, being by me 
first carefully examined and cautioned and duly sworn according to 
law to testify the whole truth, and, being examined on behalf of 

the complainant, makes oath, depuseth and saith as follows, to wit: 


My name is John C. Wrenshall; I am forty-eight years of age; 
reside in Baltimore city, and am a civil engineer and railroad man- 
ager. Iam general manager of the Union railroad at the present 
time. 

1 Q. Are you acquainted with the parties to this cause ? 

A. I am, except J. C. Bumberger. 


(It is here agreed between counsel that the transcript of the record 
of the case of James J. Dull, surviving partner of William M. Wiley, 
against the Union Railroad Company of Baltimore, in the Baltimore 
city court, contained in the record in this case shall have the same 
effect as evidence as if a transcript of the proceedings in said cause, 
a duly certified, were filed by the complainant before the commis- 
NN‘ sioner.) 


2 Q. How long have you been in the employment of the Union 
Railroad Company of Baltimore, and how long have you been its a 
general manager? i 

A. I have been in their employ since the 20th of December, 1870. 4 

I have been their general manager since July, 19th, 1873. 
174 3 Q. When was the construction of the tunnel of the said 
company begun by Dull, Wiley and Andrews? 

A. To the best of my recollection, in May, 1871. 

4. When was the work finished? 

A. In the spring of 1873. 
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5 Q. In what capacity were you originally employed by said com- 
pany? , 

A. I was employed originally as an assistant engineer to run the 
lines and arrange the levels. 

6 Q. By whom were you employed and from whom did you re- 
ceive said orders ? 

A. I was first employed by General John Ellicott; I also re- 
ceived my orders from him. 

7 Q. Was said Ellicott in the employment of said company at 
said time ? 

A. He was the principal engineer when I went into their service 
and appeared to have charge of everything. 

8 Q. Were there other assistant engineers at that time in the serv- 
ice of said company ? 

A. Mr. Kenly was appointed resident engineer of the company 
in January, 1871. 

9 Q. Was there any person in the service of said company at that 
time who was designated as the “ chief engineer?” 

A. Mr. Charles P. Manning was chief engineer. ‘ 

10 Q. Was Mr. Manning in the city of Baltimore and in actual 
charge during the early part of your service ; if not, where was he? 

A. He was but seldom in the office in the early days of the 
work, being employed on what was known as the Baltimore 
Short Line of Ohio. 

11 Q. Are you familiar with the handwriting of John Ellicott; 
have you seen him write frequently ? 

A. Iam familiar with his handwriting and have seen him write 
frequently. 

12 Q. Look at the papers now shown, dated, respectively, in the 
months of January, February, March, April, May, June, July, and 
August, 1871, filed as Complainant’s Exhibit J. C. W., numbers 1, 
2, 3, 4, 5, 6, 7, and 8, and state whether they are produced by you 
from the custody of said railroad company. 

A. They are. 

13 Q. In whose handwriting are the words “ John Ellicott, engi- 
neer in charge,” at the head of the paper No. 1, and the signature, 
“John Ellicott, engineer in charge,” at the bottcm of said paper ? 

A. They are both in the handwriting of General John Ellicott. 

14 Q. In whose handwriting is the signature of “John Ellicott, 
associate engineer,” on papers numbers 2, 3, 4, 5, 6, 7, and 8, of said 
exhibit ? 

A. They are all in the handwriting of General John Ellicott. 

15 Q. Look at the papers now shown you, marked Exhibit J. C. W., 
numbers 9, 10, 11, 12, and 18 and 133, and state whether they are 
produced by you from the papers of said company, and in whose 

handwriting are the signatures thereto attached. 
176 A. They are from the custody of the company, produced 
by me, and the signature of Charles P. Manning is in his own 
handwriting while the signature of John Ellicott is in the hand- 
writing of John Ellicott. 
16 Q. Please look at the check now shown you, dated August Ist, 
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1871, and state whether it is a paid check of your company and in 
whose handwriting is the endorsement on the back thereof, and state, 
if you now know, for what said check was given. 

A. This check, which I now produce from the records of the com- 
pany, and which ts marked Complainant’s Exhibit J. C. W. No. 14, 
is a paid check of the company endorsed by John Ellicott, and, so 
far as I know, for services to him as engineer. 

17 Q. Look at the letter now shown you, marked Complainant’s 
Exhibit “J.C. W.” No. 15, and state in whose handwriting it is, 
whether it was received by John Ellicott, and whence it is produced 
and by whom. 


(Objected to.) 


A. It is produced from the records of the company; is in the 
handwriting of William G. Harrison, president. I presume it was 
received by John Ellicott, but it antedates my entrance into the 
company. 

18 Q. Please look at the papers now shown you, marked Com- 
plainant’s Exhibits J: C. W., numbers 16, 17, and 18, being a letter, 
check, and bill, and state in whose handwriting is said letter, whether 
the bill now attached is the one which came with the letter, and in 

whose handwriting is the endorsement on the check. 


177 A. The papers are from the records of the company ; the 


letter in the handwriting of John Ellicott; the bill is from 
the treasurer’s statement set opposite this check, and the endorse- 
ment on the check is in the handwriting of John Ellicott. 

19 Q. Do you know whether the bill referred to in the last ques- 
tion came with the letter therein mentioned? 

A. I can only presume so, the letter being addressed to Mr. Har- 
rison and not to myself. I know the bill was paid with that check. 

20 Q. State, if you know, what was the purpose of the carriage 
ride mentioned in the bill, Exhibit No. 16. 

A. To the best of my recollection, it was to meet the engineer of 
the Philadelphia, Baltimore & Wilmington railroad near what is 
now known as Bay View station. 

21 Q. For what purpose was said meeting and were you present ? 

A. We went there by appointment to arrange for matters con- 
nected with the crossing of and connection with the Philadelphia, 
Wilmington & Baltimore road. I think there was also some ques- 
tion relating to the Trappe road. 

22 Q. Can you, from memory, state about the time said meeting 
occurred ? 

A. I could not exactly state; it was in hot weather, somewhere 
about the summer of the year 1871, according to my recollection. 

23 Q. To whom did you and Kenly make report of the work 
done by you in running lines and levels as preliminary to the giv- 

ing out of the contracts for the construction ? 
i78 A. When Mr. Manning was present we reported to him ; 
otherwise to General John Ellicott. 

24Q. Was Mr. Manning often present to receive your report be- 
tween the time you began and the Ist of May, 1871? 
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A. He was but seldom present up to the time the work was let. 

25 Q. Can you give the date of the letting? 

A. I only recall the date of the contract with Dull, Wiley and 
Andrews. I can’t tell exactly the date of the letting, but it was a 
few days before that. 

26 Q. Who prepared and tabulated the information to be fur- 
nished to the bidders? 

A. 1t was prepared by the corps of engineers, under the general 
supervision of General’ John Ellicott. Mr. Manning was there but 
seldom. 

27 Q. Who prepared the contract to be executed by the contractors 
when the bids were given out? 


(Objected to.) 


A. As far as I can recollect, it was prepared by General Ellicott— 
in the main, I would say. 

28 Q. With whom did the bidders, or persons who thought of 
bidding, have their interviews when they came to the office before 
the letting ? : 

A. With the chief engineer, associate engineer, and myself.  * 

29 Q. Were there many persons who came there with reference to 
the letting ? 

A. The bidders’ list, to my recollection, numbered, I think, about 
sixty persons, but some of them were by letter. 


J. GC. WRENSHALL. 
Further examination adjourned to the 25th April, 1882. 


25TH APRIL, 1882. 


179 30 Q. In your twenty-eighth answer you stated that the 

bidders held their interviews with the three engineers there 
named. Do you mean that they saw the three parties together, or 
explain what you did mean by that answer? 


(Objected to, unless witness confines his testimony to personal 
knowledge.) 


A. I mean that they saw, during the several days they were get- 
ting their information, whoever was in the office; sometimes one, 
sometimes another, and sometimes all three. 

31 Q. During the time that the bidders were coming to the office, 
were your duties of a character requiring you to be in the office ? 

A. My duties required me to be there, and I was there. 

32 Q. When John Ellicott was in the office during those days, in 
the absence of the chief engineer, did he usually have his conversa- 
tions alone with the bidders, or did he usually call on you ? 

A. I was only called on to explain the section and quantities of 
the tunnel which I had made and placed upon the wall. 

30 Q. By whom was the contract forthe construction of the tunnel 


section, as subsequently executed by the complainant and Dull, 
Wiley and Andrews, drawn ? 
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A. The blank printed form was prepared substantially, in the — 
absence of the chief engineer, by General Ellicott. 


180 (It is here agreed between the respective counsel that the 

commissioner shall make a copy from the articles of agree- 
ment between James J. Dull, William M. Wiley, and R. Snowden 
Andrews, of the first part. and the Union Railroad Company, of the 
second part, dated May Ist, 1871, from the copy filed in the case of 
James J. Dull vs. said company in the Baltimore city court, such 
copy to indicate what portions are printed and what written, re- 
i vely, said copy to be admitted without further proof of execu- 
tion. 


34 Q. Have you made any examination since the last sitting in 
order to ascertain whether you were correct in the impression here- 
tofore stated by you that the check “J.C. W. No. 14,” heretofore 
produced, was for John Ellicott’s salary ? 

A. I have made the examination; the check does not include the 
salary; it is for engineering expenses and the pay-roll for the assist- 
ants. | 
33 Q. Look at the two bills now shown you, marked Complain- 
ant’s Exhibits J.C. W., Nos. 19 and 20, and state what they are, 
from whose custody they came, and by whom they are signed. 

A. They are the bills and vouchers for the salary of the chief en- 
gineer. No. 20 includes the pay of the associate; the other is for 
the pay of the chief engineer alone. They are from the records of 
the complainant, in the handwriting of and signed by Charles P. 
Manning. 

36 Q. While John Ellicott was acting as associate engineer did 

you or, to you knowledge, any of the officers or employees of 
181 the company (the complainant) have knowledge that John El- 

licott or any other person was interested in the profits of the 
tunnel contract with Dull, Wiley and Andrews ? 

A. I had no such knowledge, either for myself or others. 

37 Q. How did it come to the knowledge of the Union Railroad 
Company that Shoemaker and John Ellicott were so interested ? 

(Objected to.) 

A. Through the testimony given in a suit in Philadelphia, in 
which Mr. Kenly was a witness; he reported the testimony to the 
president and myself. 

38 Q. Was it before or after the award had been made by the 
arbitrators and the settlement in reference to the judgment on the 
award by the issue of the notes by the Union Railroad Company 
that such knowledge was obtained by the company ? 

A. It was afterwards. 

39 Q. Was John Ellicott examined as a witness before Messrs. 
Whitcomb, Tyson, and Martin, the arbitrators, and by whom was 
he called ? 

A. He was examined and was called by the contractors. 

40 Q. You say “by the contractors.” Mr. Dull was the only party, 
was he not ? 


(Objected to.) 
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A. That is what I meant by my answer. 


41 Q. Was there any question put to John Ellicott and answered 
by him which raised the issue of veracity between him and your- 
self and Mr. Manning; and, if so, what was it ? 


A. The question was as to the identity of a drawing being the 
section—plan of the tunnel. 
182 


42 Q. Well, what issue of veracity was raised between 
you? 

A. The question was whether that was the drawing from which 
the contractors derived their information which was to guide them 
on their bidding on the work. I testified to that drawing and its 
having been placed on the wall by myself and explained by myself 
to the contractors; he testified to there being another drawing of 
which I had no knowledge. 

43 Q. Did he deny your statement that the drawing produced by 
you was the one hung upon the wall and shown to the bidders ? 

A. That is my recollection of his testimony. 


44 Q. Did such conflict give rise to any angry controversy before 
the arbitratcrs? | 


(Objected to.) 


A. Not so far as I was concerned. 
45 Q. Did it, so far as others were concerned ? 
A. There were sharp denials occurred during the testimony. 


46 Q. By whom was the written portion of the printed contract 
of May Ist filled in? 


A. By myself. 
47 Q. Was it done under the direction of any one; and, if so, of 


whom ? 


A. Under the direction of the chief engineer, to the best of my 


recollection. 


J. C. WRENSHALL. 


(It is here admitted by counsel that Mr. Henry Tyson, one of the 


arbitrators, is dead.) 
183 


27TH APRIL, 1882. 
Cross-examined : 


1X Q. At the close of your first examination on April 17th, 


1882, I requested you to produce the chief engincer’s receipts subse- 
quent to those which had been offered in evidence by the com- 


plainant ; you have since produced Exhibits “ J. C. W.,” No. 19 and 
No. 20. 


Have you other receipts for the year 1871? | 
A. I have receipts for October, November, December, 1871, and 


2 X Q. Please produce the receipt for October, 1871, and say 


whether or not the succeeding monthly receipts were of like tenor, 
with the necessary changes of dates? 


A. I now produce the receipt. 
necessary changes of dates. 


3 X Q. Did Mr. Manning continue to receive the yearly salary of 
$5,000 afterwards? - : y yo 


The others are the same, with 


¥ gn be 


A. Iam not aware of any change in his salary. 

4 X Q. How was the monthly installment of the salary of the 
chief enginecr paid—in money or checks; and, if by checks, to 
whose order were the checks drawn ? 

A. By check; when the chief engineer was present, to his order ; 
when absent, to the order of the associate engineer. 

5 X Q. One check was drawn for the entire monthly salary ? 

A. That is my recollection. 

6 X Q. Mr. Manning then received from the company monthly 
the same amount of salary, and the company paid the same sum, 

whether a part of it was to go to Mr. Ellicott or not; is that so? 
184 A. Vouchers indicate that fact. 

7 X Q. Then it made no difference to the railroad company, 
pecuniarily, whether Mr. Manning employed Mr. Ellicott to assist 
him or not; that 1s so, is 1t not? 

A. Pecuniarily it made no difference. | 

8 X Q. Did you have any part in the engineering work on the 
tunnel after the letting of the work to the contractors? 

A. I did. I prepared several of the plans—mostly the masonry. 
I took the chief engineer’s place during his long illness; that must 
have been in the spring of 1872. 

9 X Q. When were the proposals for the work advertised for and 
when were they put in? 

A. The advertisements for proposals were dated March 15th, 1871, 
and first published on the 16th of March, 1871, and called for the 
bids up to the 23rd inst. 

10 X Q. At the time of the advertisement for proposals were the 
forms of the articles of agreement and specifications and of the pro- 
posals completed and in print ? 

A. They must have been ready at that time, as they were forwarded 
to such contractors as answered the advertisement by letter. 

11 X Q. Then the preliminary work referred to in your answer to 
the 23rd interrogatory-in-chief was all done, I suppose, before the 
15th of March, 1871? 

A. The work referred to in that must have been done previous to 
that time. } 

12 X Q. You have been asked in the course of your examination- 
in-chief with regard to Complainant’s Exhibit J. C. W. No. 15 if 

the work upon the tunnel mentioned in it was done under 
185 the contract of Dull, Wiley & Andrews; how do you explain 
the date of the said document? 

A. The work was not done by Dull, Wiley & Andrews, but by 
John Clark—Union Railroad Company of 1868; I mean by that the 
former administration. 


Further cross-examination adjourned — 30th October, 1882. 


OcToBER 30TH, 1882. 
13 X Q. Have you one of the original forms for proposals issued 
to persons who contemplated, or were supposed to be contemplating, 
becoming bidders for the work in question, referred to in your an- 
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swer to the 10th cross-interrogatory ? If you have, please produce 
it, and say whether they were all like that. 

A. I hand now to the commissioner a blank copy of contract. 
There were no other copies used ; they were all like this. 

(Copy is here filed as Exhibit “ Proposal.”) 

14 X Q. The proposal was annexed to the specifications and con- 
tract blank, it appears? 

A. They were. 


J. C. WRENSHALL. 


I, George Morris Bond, a commissioner as aforesaid, do also certify 
that the reason for taking the foregoing deposition of John C. Wren- 
shall was and is, and the fact was and is, that the said deponent was 

examined by consent of counsel, and by virtue of a commis- 
18G sion to me issued out of the United States circuit court; and 

I do also certify that the deponent was by me first carefully 
examined and cautioned and duly sworn according to law to testify 
the whole truth, and that the foregoing deposition was then reduced 
to writing by me, and thereafter subscribed by the said deponent in 
my presence; and I do further certifv that I am not of counsel or 


attorney for cither of the parties to the said cause, and that I am not ~ 


interested in the event of the said cause. 

Given under my hand and seal, at the city of Baltimore, within 
the district of Maryland, this thirtieth day of October, in the year of 
our Lord one thousand eight hundred and eighty-two. | 

[SEAL. ] GEORGE MORRIS BOND, 
U. S. Commissioner for Maryland. 


187 17TH APRIL, 1882. 


JAMES Scott, a witness for complainant, being by me first 
arefully examined and cautioned and duly sworn according to law 
t» testify the whole truth, and being examined on behalf of the com- 
plainant, makes oath, deposeth, and saith as follows, to wit: 

My name is James Scott; I am forty-six years of age; a resident 
of Baltimore county, and am discount clerk at the National Me- 
chanics’ Bank. 

1 Q. Did your bank receive two notes drawn by the Union Rail- 
road Company of Baltimore, dated February 7th, 1877, payable 
twenty-four months after date at the Franklin Bank of Baltimore, 
one for $14,000 and one of $993.14; if so, from whom did you re- 
ceive them ; for what purpose; where are the notes now, and will 
you produce them, that the commissioner may attach copies of them 
to your deposition ? 

A. Itdid; on January Sth, 1879, from J.C. Bomberger, the cashier 
of the Mechanies’ Bank at Harrisburg, Pennsylvania, for collection 
for account of that bank ; the notes are still in possession of the Na- 
tional Mechanics’ Bank of Baltimore and remain unpaid, the bank 
having been enjoined in this case from the collection of them. I 
we produce the notes referred to, in order that copies may be taken 
of them. 


JAMES SCOTT. 


JAMES J. DULL ET AL. | 95 


I, George Morris Bond, a commissioner as aforesaid, do also 
188 certify that the reason for taking the foregoing deposition of 

James Scott was and is,and the fact was and is, that the said 
deponent was examined in pursuance of a commission to me 
issued in this case. 

And I do also certify that the deponent was by me first carefully 
examined and cautioned and duly sworn according to law to testify 
the whole truth, and that the foregoing deposition was then reduced 
to writing by me and thereafter subscribed by the said deponent in 
my presence; and I do further certify that Iam not of counsel or 
attorney for either of the parties to the said cause, and that I am 
not interested in the event of the said cause. 


Given under my hand and seal, at the city of Baltimore, within 
the district of Maryland, this seventeenth day of April, in the year 
of our Lord one thousand eight hundred and eighty-two. 


[SEAL ] GEORGE MORRIS BOND, 
U. 8S. Commissioner for Maryland. 


189 | 17TH ApRir, 1882. 


CHARLES J. BAKER, a witness for complainant, being by me first 
carefully examined and cautioned and duly sworn according to law to 
testify the whole truth, and being examined on behalf of the com- 
plainant, makes oath, deposeth, and saith as follows, to wit:. 


My name is Charles J. Baker; I am about sixty-six years old ; am 
a resident of Baltimore county, Maryland, and am president of the 
Franklin Bank. 

1Q. Were you president of the Canton Company of Baltimore 
from the year 1870 to 1875? 

A. I was; froin January Ist, 1870, to June, 1877. 

2 Q. Was the Canton Company interested in the the Union Rail- 
road Company of Baltimore ; and, if so, in what manner? 

A. It was very largely interested, and subscribed for the entire 
amount of the stock except a few shares ; 5,940 shares out of 6,000 
shares they subscribed for. 

3 Q. Were you a director in the Union Railroad Company during 
the period during which you were president of the Canton Com- 
pany? 

A. I was. 

4 Q. Where was the office of the Union Railroad Company from 
the year 1870 up to 1876? 

A. It was over the Franklin Bank ; during those years I was presi- 
dent of the Franklin Bank. 

5 Q. Were you taking an active interest in the affairs of the Union 

Railroad Company, and especially what was going on in the 
190 office of said company, at the time the surveys were being 
made for the work, the reception of bids from bidders, the 
giving out of the contracts, and during the period when the work of 
constructing the tunnel was going on ? 
A. I took especial interest in the railroad, and was in the office 
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every day during the time, except from about the Ist of May, 1871, 
to the 10th of October, 1871, when I was in Europe. 

6 Q. While you were in Baltimore was there anybody who paid 
closer attention to all the business of said railroad company than 
yourself ? 

A. William G. Harrison and myself took especial interest 1n it. 

7 Q. Was Mr. Harrison the president of said company during all 
said period ? 

A. He was. 

§ Q. Did you, or su far as you know the president or any other 
person connected with the said railroad company, have knowledge 
that Samuel M. Shoemaker or John Ellicott had any interest in the 
profits of the contract made with Dull, Wiley and Andrews for the 
construction of said tunnel ? 

A. I had no knowledge, nor do I know of any one who had the 


knowledge. 
CHARLES J. BAKER. 


I, George Morris Bond, a commissioner as aforesaid, do also cer- 

tify that the reason for taking the foregoing deposition of Charles 

J. Baker was and is, and the fact was and 1s, that the said 

191 deponent was examined in pursuance of a commission to me 
issued in this case. 

And I do also certify that the deponent was by me first carefully 
examined and cautioned and duly sworn according to law to testify 
the whole truth, and that the foregoing deposition was then reduced 
to writing by me and thereafter subscribed by the said deponent in 
my presence; and I do further certify that Iam not of counsel or 
attorney for either of the parties to the said cause, and that I am 
not interested in the event of the said cause. 


Given under my hand and seal, at the city of Baltimore, within 
the district of Maryland, this seventeenth day of April, in the year 
of our Lord one thousand eight hundred and eighty-two. 

[SEAL. | GEORGE MORRIS BOND, 
U. 8S. Commissioner for Maryland. 


192 19rm Aprrin, 1882. 
Joun R. REN iY, a witness for complainant, being by me first 
carefully examined and cautioned and duly sworn according to law 
to testify the whole truth, and being examined on behalf of the com- 
plainant, makes oath, deposeth, and saith as follows, to wit: 


My name is John R. Kenly; I am thirty-five years of age; a resi- 
dent at present of Richmond, Virginia, and am a civil engineer. 

1 Q. Do you know the parties to this cause ? 

A. I know most of them. 

2 Q. Were you in the employment of the complainant; and, if so, 
for what period ? 

A. I was in the service of the Union Railroad Company from the 
Ist of January, 1881, until April 1st, 1882. 
3 Q. In what capacity ? 
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A. During the construction of the work I was resident engineer. 

4 Q. Did you do any part of the engineering work preliminary to 
the making up of the specifications for the purposes of the bidding 
for and the letting of the work for the purposes of the construction 
of the tunnel ? | 

A. I assisted General Ellicott in getting together the material for 
the specifications. General Ellicott gave me specifications of the old 
Baltimore water-works, the Jones falls supply, and of the Baltimore 
& Ohio railroad, and asked me to select such from these as I thought 

would be applicable to our railroad and tunnel construction. 
193. A great many of the articles he wrote himself; he compiled 

it. I simply selected what articles [thought would suit and 
turned them over to him. | 

5 Q. Did you make report to him of the results of the engineering 
= pr from time to time by you up to May Ist, 1871? 

. I did. 

6 Q. During the time the work of construction was going on were 
you the resident engineer for said tunnel work? 

A. I was. 

7 Q. Which of the contractors had immediate supervision and 
charge of the work on the tunnel? 

A. Col. Wiley—William M. Wiley. 

8 Q. Did you see him frequently ? 

A. Yes; he was there nearly all the time during the construction 
of the work ; he was absent several times during the progress of the 
work for some two or three weeks, or perhaps as long as a month. 

9 Q. Did you see Mr. James J. Dull during the progress of the 
work? 

A. I did. | 

10 Q. Did you have any knowledge, or so far as you know did 
any one else connected with the complainant have knowlédge, that 
any other person than the contractors named in the contract of May 
Ist, 1871—that is to say, said Dull and Wiley and R. Snowden An- 
drews—had any interest in said contract or its profits ?. 

A. During the construction of the work I did not, and no one 

else connected with the complainant had, to my knowledge. 
194 11 Q. Please state through whom the complainant first 

learned that other persons than the contractors named in the 
last question had an interest in said contract. 


(Objected to.) 


A. They first learned it through myself, as far as I know. 

12 Q. How did you obtain knowledge of the fact ? 

A. I learned it through the testimony of Mr. James J. Dull, a 
party to this contract. 

13 Q. Where was said testimony given and how did vou happen 
to be present ? | 

A. The testimony was given in Philadelphia—I think in the United 
States ccurt—and I was present as a witness in the case. 

14 Q. Who were the parties to the said case ? 
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A. Milo W. Locke was plaintiff, and the executors (I think) of 
Col. Willian M. Wiley. 

15 Q. Was it a controversy arising out of the construction of the 
tunnel? 

A. Yes, sir; in this way: Milo W. Clarke was a subcontractor, 
as I understood it, for the construction of the brick and stone work 
of the tunnel ; he brought suit against the executors of Col. William 
M. Wiley for certain claims growing out of his subcontract. 

16 Q. Please state what you heard Mr. Dull state in his testimony 
which gave you said knowledge. 

A. Mr. Dull testified that a few moments before the death of Col. 
Wiley—or, rather, a short time before—Colonel Wiley handed him 
a package of papers and said all the matters relating to the con- 
struction of the Union railroad had been settled excepting the tun- 

nel case; that was the substance of his testimony. 
195 17 Q. Was this on his examination-in-chief ? 
A. My recollection is it was. 

18 Q. Did he make any further statement on his cross-examina- 
tion ; and, if so, what? 

A. Mr. Thomas Lanahan, of this city, was counsel for plaintiff, 
and asked him if John Ellicott and Mr. Samuel Shoemaker had 
been paid all of their interest in the work, or words to that effect ; 
my recollection is that he said that they had not; Mr. Lanahan then 
asked if John Ellicott was paid. 

19 Q. When was this trial at which you were present? 

A. It was, I think, the latter part of October, 1878. 

20 Q. Do you remember the arbitration had between the com- 
plainant and Dull? 

A. I do; I was present at it. 

21 Q. Was the trial of which you speak after the conclusion of 
said arbitration and the rendition of the award therein ? 

A. It was after that. 

22 Q. What did you do upon your return to Baltimore with ref- 
erence to communicating the information obtained to the com- 
plainant ? 

A. I immediately saw the former chief engineer, Charles P. Man- 
ning, who had by that time ceased to be chief engineer, and told 
him what I had heard, and asked him to advise me in the mat- 
ter. (Defendants’ counsel object to statements of Mr. Manning.) 
I said to Mr. Manning if he thought the information would be 
of any service to the company I would apprise them of it at once. 

He said that he did not think it would be of any service ; 
196 that the matter had been settled; I then told him I would 

not say anything about it for obvious reasons. In thinking 
the matter over afterwards I concluded to bring it to the notice of 
the company, which I did by informing Mr. Wrenshall and Mr. 
Harrison, the president, of what I heard in Philadelphia regarding 
the matter. 

23 Q. At what time did you make the communication to the com- 
pany? 
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A. In the latter part of December of the same year; I think it 
was 1878. 

24 Q. In a preceding answer you said that you did not speak of 
it at first for “obvious reasons ;” what reasons did you mean? 


(Objected to.) 


A. My principal reason was on account of General Ellicott’s con- 
nections—his friends; I did not wish to have the matter talked about 
unless it would benefit the company; if I had thought it would I 
should not have hesitated. 

25 Q. Was General Ellicott examined as a witness before the three 
arbitrators, Messrs. Whitcomb, Martin, and Tyson, in the arbitra- 
tion before mentioned ? 

A. He was. 

26 Q. Were you present at his examination? 

A. I was. 

27 Q. By whom was he produced as a witness? 

A. By the contractors, Wiley and Andrews. 

28 Q. Was he sworn as a witness ? 

A. I presume he was; but I don’t remember that particularly. 

29 Q. Upon what was General Ellicott then examined ; what tes- 

timony did he give? 
197 A. He testified in regard to the plan, or plans rather, that 
was shown the contractors at the letting, and said that the 
plans by which they were required to build the work were not the 
ones shown at the letting ; that is my recollection of that matter. 

30 Q. Had you and Mr. Wrenshall been examined on the same 
subject, or were you afterwards examined on the same subject ? 

A. We were examined on the same subject, but I don’t know 
whether before or after he was. I presume I was examined on this 
subject on behalf of the company. 

31 Q. Did Mr. Wrenshall and yourself agree, or did you disagree, 
with Ellicott’s testimony as to said plans? 

A. My recollection is that we disagreed with Ellicott. 

32 Q. What was your statement about the plans ? 

A. My recollection is that my statement at that time was that the 
plans exhibited at the letting were used in the construction of the 
work. 

33 Q. Did General Ellicott state that a plan on a different sheet 
from that used at the letting was used for the construction ? 

A. My recollection is that he did. 

34 Q. Did anything come out in said examination to give any in- 
timation that he was to geta part of the award himself if any should 
be made? 

A. No, sir. 

35 Q. Do you remember whether among the other claims made 
before the arbitrators by Mr. Dull was one with reference to a lift or 
allowance of haul in substitution of it ? 

A. Yes, sir; such claim was made. 
198 36 Q. Did such claim amount to any considerable sum ? 
A. Yes; avery largesum. I don’t remember the amount 
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they claimed. 

37 Q. Was Mr. John Ellicott examined on behalf of Mr. Dull in 
support of such claim last mentioned ? 

A. My mind is not clear on that point. [ think he gave his testi- 
mony as an “ expert” on that question, but I am not clear on that. 

38 Q. Have you any further recollection in regard to any other 
testimony of said Ellicott before said arbitrators ? 

A. No, sir; I can’t recall any. 


Cross-examined: 


1 X Q. Who was the chief engineer of the Union Railroad Com- 
pany at the time you first went into its service, on the Ist of January, 
1871? 

A. Mr. Charles P. Manning. 

2X G. Was he present or absent from the city during the time 
previous to the letting, while the surveys and levelings and other 
preparatory work was going on? 

A. He was absent when I came to Baltimore, January Ist. I was 
called to Baltimore from Pittsburgh by a joint letter from Mr. Charles 
P. Manning and John Ellicott. In that letter Mr. Manning said 
that I should report to General John Ellicott for duty ; that he had 
business in Ohio which required his attention and would not be in 
the city when I arrived. On my arrival here I reported to General 
Ellicott, and received nearly all of my letters from him until about 

the time of the letting. 
199 3 XQ. My information from Mr. Wrenshall is that the ad- 
vertisement for proposals was first published on March 15th, 
1871. Had the specifications which you assisted in compiling been 
prepared before that time ? 

A. I do not know. 

4X Q. Were printed blanks for proposals specifying the length 
of sections in feet, the quantity of embankment, and excavation in 
tunnel and in open cut of tunnel, in cubic yards, the amount of ma- 
sonry of differerent descriptions required, furnished to the bidders 
oy the day named in the said advertisement for the reception of 

ids? 

A. That I don’t know. 

o XQ. Did you never see the proposal blanks furnished to bid- 
ders ? 

A. I presume I did, sir. 

6 X Q. The bidders needed to know specifically, did they not, what 
various kinds and quantities of work were expected of the con- 
tractor ? 

A. It is customary to furnish that information. 

7 X Q. Do you remember when it was that Mr. Manning returned 
to Baltimore? 

A. Ido not. He was here off and on until about the time of the 
we or a short time after. I don’t remember positively about 
that. 

8 X Q. You have stated that you were the resident engineer of 
the Union Railroad Company during the construction of the work 
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for which Dull, Andrews and Wiley were contractors was going on. 
What were the duties of the resident engineer? 

200 A. My duty was to superintend the construction of the 
work. I laid out the work and made the estimates of the 

amount of work. 

9 X Q. Who made the measurements upoa which the monthly 
estimates were based? 

A. Myself and my assistants. 

10 X Q. Who were your assistants ? 

A. R. B. Hook, William R. Weaver, George W. Melcher, Robert 
Small, B. A. Warfield, Robert Foley. I had these assistants at various 
times. I changed several times during the work. 

11 X Q. Please look at estimate No. 1, section No. 1, now produced 
by Mr. Wrenshall, and say whose are the signatures to that paper. 

A. One of them is mine and the other that of Mr. Charles P. Man- 
ning. 


(It is here agreed that a certified copy of this paper, marked 
“Monthly Estimate No. 1,” shali be made and filed in the place of 
this original paper.) 


12 X Q. In whose handwriting is the manuscript part of the body 
of said paper ? 
A. It is mine. 


(Excepted to.) : 
(Exception is here noted by the complainant’s solicitor in regard 
to any estimates.) 


13 X Q. That states all the work done by the contractors during 
the month of May, does it not? 

A. As far as I know, it does. I believe it to be my estimate. 

14 X Q. Monthly estimates of like character were made by you 
at the end of every month while the work was going on, were they 
not? 

A. Yes, sir. I think so. 
201 15 X Q. Did each estimate after the first include all the 
preceding work ? 

A. Yes, sir; we intended it to do so. 

16 X Q. Please look at monthly estimate No. 23 and say whether 
the signature is yours and whether it was made out by you. 

A. The signature is mine, and that part indicating the quantities 
is in my handwriting; the values of the same are in the handwrit- 
ing of an assistant. 

17 X Q. Was the whole estimate made either by you or under 
your direction? 

A. It is approved by me. 

18 X Q. Did Mr. Manning take an active part in the general 
superintendence of the work, as it was done under your direction, 
under the said construction contraets ? 

A. He did; he was chief engineer of the road. 
19 X Q.. Please describe the plan you have spoken of in your 
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testimony-in-chief, as made for the guidance of the contractors in 
the work. What did it represent ? 

A. It represented a brick arch and a section of stone arch; the 
entrance to the tunnel was of stone. 

20 X Q. It was intended, was it not, to show what should be a 
cross-section of the intended arch ? 

A. It was intended, as I understood it, to show the general plan 
of the work. 

21 X Q. Please describe more specifically what was exhibited on 
that general plan, or give a diagram substantially showing what it 


A. It was a cross-section of the tunnel, indicating a standard 
202 _— for the work, subject, of course, to such modifications as the 
nature of the ground might require, as is usual in such 

plans. 

22 X Q. It showed the arch of the tunnel, did it not—the invert 
arch at the bottom and the sustaining or supporting walls at the 
side? 

A. It did, as far as I recollect. 

23 X Q. Do you remember the plan, marked “A,” which was pro- 
duced on the part of the Union Railroad Company before the arbi- 
trators and used in evidence before them ? 

A. I remember that there was a plan produced by the Union 
Railroad Company in that case. 

24 X Q. Do you remember whether there was a date upon that 
plan ? 

A. My recollection is there was a date and it was approved, but I 
may be mistaken. 

25 X Q. That plan, A, was the one in accurdance with which, with 
such modifications as the chief engineer might think proper to 
make, the contractors were required actually to construct the tun- 
nel, was 1t not ? 

A. I don’t remember the plan by any initials. 

26 X Q. Were you present at the examination of Mr. Charles P. 
Manning on behalf of the company before the arbitrators ? 

A. I was. 

27 X Q. Do you remember that he spoke of a plan, which bore 
the date of June 22nd, 1871, as made by him before any mason-work 
was done on the tunnel arch, and prior to the supplemental agree- 
ment between the contractors and the Union Railroad Company ? 

A. I don’t remember anything about that; can’t recall it. 
203 28 X Q. How many courses of brick did the plan upon 
which the tunnel was constructed exhibit? 

A. I don’t remember that plan of June 22nd, 1871. 

29 X Q. There was a plan, was there not, and you have referred 
to such, intended for the general guidance of the tunnel; what I 
wish to know is, your recollection, if you have any, as to the num- 
ber of rings or courses of brick shown on that plan? 

A. The plan that I have reference to was a plan in the office, and 
I think it was hanging on the wall—and which, I presume, was 
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shown to the contractors at the letting—which letting, by the way, 
I had nothing to do with. 

30 X Q. Can you state how many rings or courses of brick the 
plan you refer to showed? 

A. My recollection is that it showed six rings of brick in the 
crown, and I think the same number in the side wall, with a four- 
brick invert. | 

31 X Q. Don’t you think you are mistaken in that answer ? 

A. I may be, as it has been several years since I saw the plan, 
but I don’t think I am mistaken. 

32 X Q. What did General Ellicott testify with regard to the 
number of courses in the plan of the tunnel arch, as originally 
drawn and exhibited before the letting ? 

A. I don’t remember, but do remember that he testified to plans 
being exhibited that I never saw. | 

30 X Q. What were the points of difference between the original 
plan, as supposed in General Ellicott’s testimony to have existed as 
described by him, and the plan of which you have spoken as the 

one seen by you hanging up in the office. 
204 A. My recollection is that in the one spoken of by General 
Ellicott the stone-backing was a great deal heavier than in 
the one I recollect hanging in the office; this is one of the points 
which I recollect. It may have been heavier brick-work also; it 
was a heavier plan. 

34 X Q. Do you recollect the testimony of R. Snowden Andrews 
before the arbitrators ? 

A. I recollect that he did testify before them. 

30 X Q. Do you recollect that he also testified that he had seen 
in the office a plan showing more courses of brick or thicker sus- 
taining walls, or both? 

A. I don’t remember much about his testimony. 

36 X Q. A claim was made by the contractors of alleged damage 
to them in the substitution of a less for a greater number of rings 
of brick in the arch of the tunnel and in the reduction of the thick- 
ness of the sustaining Walls, was there not ? 

A. I believe so. 

37 X Q. The evidence with regard to the alleged change of plan 
related to that claim, did it not? 

A. I presume it did. 

38 X Q. When did Mr. Ellicott cease to be connected with the 
Union Railroad Company ? 

A. I don’t know, but it was after the commencement of the con- 
struction of the work. 

39 X Q. Was it before the completion of it? 

A. I understood that it was. 
205 40 X Q. Don’t you know that it was? 
A. I believe it was. 
41 X Q. When was the first work done? 


A. I think in May, 1871. 
J. R. KENLY. 
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j 
20TH APRIL, 1882. + 
Cross-examination eontinued : | 


42 X Q. When was the first stone-masonry done and the first 
brick-work on the tunnel ? 

A. The estimate will show that; that is the only reference or 
knowledge I have now. 

43 X Q. Please look at estimate No. 4, in comparison with the 
estimate No. 3, and say, if you can, when the first work of those two 
descriptions on the tunnel section was done? (See monthly esti- 
mates Nos. 4 and 5). : 

A. Judging from the estimate, the first work of the kind you 
speak of was done in the month of August, 1871. Kstimate No. 3 
shows no work of that character. 

44 XQ). Can you now state when it was that Mr. Ellicott ceased 
en connected with the Union Railroad Company ? | 

A. I cannot recollect. 

45 X Q. Can you state in what year it was? 

A. I cannot. 

206 46 X Q. In your examination-in-chief, in answer to the 

oith interrogatory, you stated that your mind was not clear 
on the point in question, referring to the examination of Mr. Elli- 
cott regarding the claim of the contractors before the arbitrators for 
an increased allowance of haul, adding, “I think he gave his testi- 
mony as an expert on that question.” If Mr. Ellicott did, accord- 
ing to your recollection, testify as such expert, what was his testi- - 
mony ? | 

A. Iam not certain by any means that he testified on that sub- 
ject. ! 

47 X Q. Out of what circumstances did the said claim for increased 
haul arise ? 

A. From the fact that the material was elevated by machinery. [ 
48 X Q. The contract provided, I believe, for compensation for | 

~ 


haul of material contemplating the use of carts, and was to be regu- 
lated by distance of carriage, and, by an arrangement made while 
the work was in progress, machines were introduced by the con- 
tractors, by the use of which excavated material was lifted perpen- 
dicularly to the margin of the excavation instead of being hauled 
out circuitously in carts, and the company’s engineers made the esti- 
mates upon the assumption of a measurement of the actual distance 
traversed by the vessel in which the material was perpendicularly 
lifted, and the contractors objected to that and claimed an increase ; 
was not that so? 


(Objected to, first, because the question assumes that there was an 
arrangement made between the contractors and the complainant ; } 
and, next, because the subject is not germain to cross-exam- | 

: 207 ~— ination, being new matter on which complainant claims the 
| right to cross-examine.) 


A. The contract and specifications provided for the removal of 
the material on the basis of so much for each hundred feet ; my 
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judgment is it did not contemplate that the removal should be by 
carts or cars, but in such ‘a manner as would expedite the construc- 
tion of the tunnel; the machinery for elevating the material was 
placed in operation by the contractors ; while there was talk on the 
part of the contractors in regard to an allowance for the elevation, 
there was no formal complaint or claim made for said work. 


(Objected to as not responsive.) 


49 X Q. My object is not at all to go into the merits of the contro- 
versy between the contractors and the company or its engineers. In 
your estimates after the introduction of said machinery you made 
the allowances of haul by a measurement of the vertical distance 
traversed by the lift, did you not? 

A. [in all cases allowed for haul the actual distance traversed by 
the material. 

50 X Q. In doing that you measured the distance passed by the 
lifted material as it was perpendicularly hoisted, without taking 
into account and allowing for the saving effected by dispensing with 
the use of carts? 

A. In accordance with the contract and specifications, I allowed 
as the haul the distance traversed by the material from the place of 
excavation to the place of disposal. 

51 X Q. In the case of the lifted material, the actual distance, 

without taking into account the distance a cart would have 
208 traversed had not the machine been used; is that so? 
A_ I allowed no additional distance for the elevation of the 
material. 

52 X Q. What was the amount of the machinc-lifted material ? 

A. I don’t remember. 

53 X Q. Do you remember testifying in regard to it before the 
arbitrators ? | 

A. Yes, sir; I think I then gave them the amount, but do not 
recollect it now. 

54 X Q. Was it about 120,000 cubic yards? 

A. I can’t remember; it was a large amount, I know. 

55 X Q. What was the whole amount of excavated material in the 
construction of the tunnel ? 

A. I do not know, but my “ final estimate ” willshow the amount. 

56 X Q. How many hoisting machines were employed by the con- 
tractors ? | 

A. I do not remember exactly, but think there were three or four. 

57 X Q. When were they first put in use? 

A. I can’t remember. 

58 X Q. Can you remember in what year it was ? 

A. It was in the first year of the work, I think—1871. 

59 X Q. How late in the year? 

A. I cannot remember. 

60 X Q. A break occurred in the tunnel arch before the comple- 
tion of the entire work, did it not? 

A. Yes, sir. 
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209 61 X Q. That occurrence excited a great deal of interest, 
did it not, among those connected in any manner with the 
tunnel and its construction ? 

A. Yes, sir. 

62 X Q. When did that break occur ? 

A. It occurred in the spring of 1872, to my recollection—or 1873, 
was i1t—I think it was in 1873. 

63 X Q. Was Mr. Ellicott at that time in the employ of the com- 
pany? 

A. I don’t know, sir; I made no report to him. 

64 X Q. There was a question, then, between the contractors and 
the company’s engineers as to the cause of the break, the former 
attributing it to bad engineering, and the latter to want of proper 
care on the part of the contractors in construction ; am I correct ? 

A. I believe the contractors claimed that the plan was in fault, 
but I knew that the break was caused by using frozen material and 
bad workmanship. 

65 X Q. There was a good deal of testimony, pro and con., offered 
before the arbitrators, was there not? And you yourself, amongst 
others, gave testimony on that point? 

A. Yes, sir. 

66 X Q. Had some excavation been made ‘for a tunnel prior to 
the letting of the work, and prior to the year 1871 ? 

A. I think so. 

67 X Q. Were the measurements as shown in your monthly esti- 
mates carefully and accurately made ? 

A. They were made as carefully as monthly estimates were usu- 
ally made; they were intended as approximations of the work done 

by the month. 
210 68 X Q. You had the data requisite for any needed correc- 
tion or revision of them at the end of the work, had you not? 

A. We had the means of getting it, and did so when the work 
was finally revised and resurveys were made for the final estimates. 


(Cross-examination is here concluded, and the complainant now 
proceeds to examine the witness, claiming that it is a cross-exami- 
nation upon new matter brought out by the defendant, which claim 
of the complainant’s counsel is not admitted by the defendant.) 


1 Q. You have spoken of the final estimate. Do you mean by that 
“monthly estimate No. 23” or some other? 

A. I do not mean “ monthly estimate No. 23.” I referred to an 
estimate marked “ final estimate,” which was sent by me to the chief 
engineer. 

2 Q. You have said that there was some excavation before 1871. 
Was that done by any of the parties to this proceeding, or was it 
considerable in quantity ? 

A. No, sir; there had been very little work done, but by whom I 
never knew. 

3 Q. In one of Mr. Machen’s questions he alludes to the contro- 
versy whether the break occurred through the defect in the plan; 
Was it not claimed by the contractors also that they were not bound 
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to make good the break because the contract was silent in regard to 
any such occurrences during the work ? 
A. I don’t remember that. 
211 4 Q. Do you remember whether the contract price for ex- 
cavation was, in your judgment, formed at the time, a large 
one ? 

A. Yes, sir. 

5 Q. Looking to the fact that the tunnel was to be constructed in 
the bed of a public street of the city, and being possessed of informa- 
tion as to the character of the tunnel, e cetera, would the contractors 
not know from the beginning that they would desire to take out 
materials by lift ? 


(Objected to.) 


A. I should think so. 

6 Q. What was the width of Hoffman street under which the tun- 
nel was to be constructed ? 

A. Sixty-six feet wide, is my recollection. 

7 Q. What was the depth of the bottom for the excavation for the 
tunnel below the grade of the then bed of Hoffman street ? 

A. I think about sixty feet. 

8 Q. Was the claim in regard to the extra allowance for lift based 
by the contractors upon the language employed in fixing the prices 
in the contract in regard to haul. In other words, upon the lan- 
guage “haul forall material excavated for each hundred feet hauled, 
per cubic vard, 1} cents?” 

A. That is the only thing said about haul in the contract. 

9 Q. Did they claim, nothing else being said, that they were en- 
titled under that language to an allowance for more than the actual 
distance the material was moved, because if it had been hauled in 
the ordinary way it would have been carried a greater distance? 

A. Yes, sir; that was the way they argued. 
212 10 Q. Did they produce some evidence before the arbitra- 
tors to show that similar allowances had sometimes been 
made? 

A. They did. 

11 Q. Did you consider the price paid for excavation sufficient to 
compensate for it fully, with the moving of the material paid for, in 


the way in whicb you estimated ? 


(Objected to.) 
A. Yes, sir: I did. 
Examined by Mr. MacuHEn on behalf of the defendant: 


69 X Q. Do you know how long prior to your own engagement it 
was that Mr. Charles P. Manning was employed by the Union Rail- 
road Company as its chief engineer ? 

A. I do not. 3 

70 X Q. Was Mr. Manning an. engineer of eminence and expe- 
rience? 

A. I always considered him as such. 
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71 X Q. Was he, like yourself, produced as a witness by the 
Union Railroad Company before the arbitrators and examined at 
length? 

A. He was. 

72 X Q. Do you remember how long the trial before the arbitra- 


tors lasted ? 


A. I do not; but for several weeks, I know. 
J. R. KRENLY. 


213 I, George Morris Bond, a commissioner as aforesaid, do 
also certify that the reason for taking the foregoing deposition 
of was and is, and the fact was and is, that the said depo- 


nent, John R. Kenly, was examined in pursuance of a commission 
to me in this case issued. 

And I do also certify that the deponent was by me first examined 
and cautioned and fully sworn according to law to testify the whole 
truth, and that the foregoing deposition was then reduced to writing 
by me and thereafter subscribed by the said deponent in my pres- 
ence ; and I do further certify that Iam not of counsel or attorney 
for either of the parties to the said cause, and that I am not interested 
in the event of the said cause. 

Given under my hand and seal, at the city of Baltimore, within 
the district of Maryland, this twentieth day of April, in the year of 
our Lord one thousand eight hundred and eighty-two. 

[SEAL. ] GEORGE MORRIS BOND, 
U. S. Commissioner for Maryland. 


214 Sta December, 1883. 


R. Sxowpen ANDREWS, 2 witness for complainant, being 
by me first carefully examined and cautioned and duly sworn ac- 
cording to law to testify the whole truth, and being examined on 
behalf of the complainant, makes oath, deposeth, and saith as follows, 
to wit: 

My name is R. Snowden Andrews; I reside in Baltimore city, 
and am a civil engineer, and at present engaged as a stock broker 
in the city of Baltimore. 

1 Q. Were you not a bidder for the construction of the Union 
railway tunnel, and subsequently one of the contractors for the con- 
struction of that work ? 


A. I was. 
2Q. Was the bid or proposal which you made upon said work 


your individual bid, or did you bid in conjunction with any other 
person or persons ? 

A. My bid was made in connection with other persons. 

3 Q. In their name as well as your own or in your own name 
solely, to the best of your recollection ? 

A. As well as I remember at this date, the bid was in the name of 
R. Snowden Andrews & Co. or Andrews & Co. 

4 Q. Was your bid accepted ; if not, to whom was said contract 


awarded ? 
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A. My bid was not accepted; the contract was awarded to Dull, 
Wiley & Andrews, after an arrangement had been made. 

5 Q. By Dull & Wiley you mean James J. Dull and Colonel Wil- 
liam M. Wiley, do you not? 

A. I do. 
215 6 Q. Please state what was the arrangement in pursuance of 
which said contract was awarded, as you have stated, to said 
Dull and Wiley and yourself—I mean the arrangement between 
Messrs. Dull, Wiley, and yourself, with all the circumstances leading 
thereto. 

A. It was when the bids were opened and read; among the bids was 
one by Messrs. Dull & Wiley and one by myself and certain associates. 
Wiley and myself, who met an hour or two after the opening of the 
bids, were introduced to each other and conversed upon the char- 
acter of these two bids, which we saw were very near together, and 
that it would be impossible to decide which was the lowest bid, as 
they were in great detail and the quantities would have to be ap- 
plied to them, which quantities had not been furnished to any of 
the bidders and would require several days to ascertain so as to de- 
termine which would be the lowest bid, but that these two bids at a 
glance could be seen were lower than other bids. 

In this conversation, when he learned that I was the son of a gen- 
tleman who had been his friend and assisted him in the early part 
of the war, the suggestion was made that we should go together, but 
this suggestion was subject to the approval of his friend and co- 
bidder, Dull, who was not present in the city of Baltimore. He 
undertook to sound Dull on this subject and submit to me the result 
as to how Dull felt about it. 

After one or possibly two days had elapsed I wired him 

216 = and suggested that he and Dull should come to Baltimore; he 
(Wiley) came down, bringing authority from Dull (which was 
verbal) to do anything In the matter he (Wiley) thought best. I then 
said to him, after he was willing to carry out this suggestion, “ Now, 
the first thing for us to do in order that Mr. Harrison, president of the 
company, may see that we are dealing with him squarely would be 
fur us to go together to Mr. Harrison and inform him that we pro- 
pose to associate ourselves together, so that if the award should be 
made on the Dull & Wiley bid I would be associated with them, and 
and if the award was made on the Andrews bid, Dull and Wiley 
would be associated with me. Mr. Harrison was very much pleased 
and very warm in his expression of pleasure, stating to us that they 
had not yet been able to reach a conclusion, but as far as they had 
gone it looked as though one of these bids would be the successful 
one; that he knew all about Mr. Wiley, and that some of the gentle- 
men associated with him were very favorably impressed with him, 
he having just finished a very large contract for the Northern Cen- 
tral R. Road Company, while he, Mr. Harrison, knew all about me 
as a Marylander, and he would like to see a Marylander connected 
with the work, and that this proposed association of Dull, Wiley 
and Andrews would be very acceptable to him if either of these bids 
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were accepted, and that he was glad that we had come to such a de- 
termination and notified him thereof. 
After some days it was determined to award the contract 
217 ~=to the Dull & Wiley bid as being the lowest bid, and we went 
to work to formally confirm what we had agreed to do ver- 
bally. We drew up articles of partnership, the substance of which 
was that Dull & Wiley were to be interested in the contract to the 
extent of one-third each, and to furnish one-third each of the neces- 
sary plant, which we estimated would cost fifty thousand dollars ; 
that I (Andrews) was to be interested to the extent of one-sixth in- 
terest, and that I should furnish one-sixth of the $50,000; that a 
provision should be made in writing to nominate some one to repre- 
sent any one of us who should die during the duration of the con- 
tract. 


(Objection is here noted as to testimony being given as to the 
contract between Dull, Wiley & Andrews, 1t appearing that said 
agreement was In writing.) 


I designated Thomas S. Rhett, my friend, to represent me in the 
event of my death, and I do not remember the names of the two 
persons designated by Dull & Wiley. One other provision was in- 
troduced that Wiley should give his entire personal attention to 
the work, and that neither Dull nor myself ‘were obligated to give 
other than a general supervision to the work, and that Wiley was 
to receive a personal consideration over and above his interest in 
any profits which might be made, at the rate of $5,000 a year. 

7 Q. When the agreement was first made between Col. Wiley, 
Dull, and yourself that in the event of the success of either of your 
bids you should be Jointly associated in the prosecution of the work, 

was there any understanding as to what your respective in- 
218  terests or shares in the contract should be; and, if so, what 
was that understanding ? 

A. In our verbal understanding, in conversation prior to this 
written agreement, nothing was said as to our respective interests 
in precise terms. I assumed that we would all be on the same foot- 
ing—I mean by that, I would have a one-third interest if Dull & 
Wiley were successful, and they would have a two-third interest if 
I was successful. 

8 Q. When you subsequently and upon the award of the contract 
came to reduce your previous verbal understanding to writing, your 
interest in the contract, I understand, was limited to one-sixth in- 
stead of one-third. Can you explain how this happened to be the 
case ? 

(Objected to.) 


A. When we came to draw up articles of agreement I was in- 
formed by Mr. Wiley that prior (Wiley’s statements here objected 
to) to any conversation with me on the subject of being associated 
together that he had certain conversations and talk of associations 
with him and Dull and another party, who now claimed of bim to be 
associated, and that he should be allowed an interest in this con- 
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tract. I objected to any such programme, but was obliged to yield, 
and either take a sixth interest, furnishing the money for a sixth of 
the plant, or else make a row right in the beginning with my asso- 
ciates; so I consented to unite, taking a one-sixth interest. 

9 Q. Was the name of this other party, who claimed an interest 
in the contract, mentioned, or was any statement made or under- 
standing reached as to what interest or share said party was to 

have ? 
219 A. His name was mentioned and I was given to understand 
that he was to have a one-sixth interest and furnish one-sixth 
of the money for the plant. 
10 Q. What was the name of the party so referred to? 


(Objected to.) 


A. Mr. Samuel Shoemaker. 

11 Q. You have stated that your final agreement with Messrs. 
Dull & Wiley was in writing; was there more than one copy of 
said written agreement made and signed by Messrs. Dull, Wiley, 
and yourself, as well as you can remember ? 

A. I only remember one copy which was in mv possession, but 
there may have been others. 

12 Q. State what has become of said copy; and, if it was a copy 
state what has become of the original. 

A. It was the original paper, as far as I can remember. I have 
no knowledge what has become of it in the lapse of years. It re- 
mained in my possession for many years after the completion of the 
work, but I have not seen it for several years. During my connec- 
tion with the contract I lodged it in the care of Col. Thomas S. 
Rhett in case I should die, and as he was the person I had desig- 
nated to represent me in case I should die. After my pecuniary in- 
terest in the contract ceased he returned it to me, but I don’t know 
what has become of it since; whether it was destroyed as a useless 
paper or what has become of it. 

13 Q. State if you know whether Col. Wiley or Dull retained dupli- 
cates of said agreement or whether said agreement was executed in 
duplicate or triplicate ? 

A. I cannot say at this date. 
220 14 Q. Did you retain your interest in the contract until 
the completion of the work; if not, when did your interest 
cease ? 7 

A. As well as I can state, my interest ceased some six or eight 
months before the completion of the work, or before the time it was 
expected to be completed—in the summer or fall prior to the 
completion of the work. 

15 Q. How and to whom did you dispose of your interest in the 
contract ? , 

A. By sale to Mr. Dull, through Mr. Wiley. 

16 Q. Had you any knowledge, at any time during your con- 
nection with the work, that any other person besides Messrs. Dull, 
Wiley, Shoemaker, and yourself had an interest in or was entitled 
to share in the profits of said contract ? 7 
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A. I had no knowledge that any one was entitled to any interest 
in the contract. Several weeks, or possibly several months, before 
I sold out, and after his connection as engineer with the work, I 
had reason to believe that John Ellicott had some kind of an un- 
derstanding with Mr. Shoemaker, the nature of which, however, I 
never knew. 

17 Q. In speaking of the final distribution made of the several 
interests of Messrs. Dull, Wiley, and yourself in the contract, I un- 
derstood you to say that Messrs. Dull & Wiley were each to have 
one-third, and to contribute one-third of the capital, estimated at 
fifty thousand dollars, and that you were to have an interest of one- 
sixth and contribute one-sixtlr of the capital. What provision was 
made for the distribution of the remaining one-sixth ? 


(Objected to.) 


221 A. As well as I remember, Mr. Shoemaker was to con- 
tribute one-sixth of the capital required for the plant, which 
I believe he did. 


Cross-examined : 


1X Q. Who was present at the signing of the agreement or articles 
of partnership referred to in your testimony-in-chief ? 

A. I remember no one positively but Wiley and myself. 

2X Q. When did Mr. Dull sign them ? 

A. As far as I can remember, Wiley signed for himself and for 
Dull—Dull’s name per Wiley. 

3 XQ. Was Mr. Shoemaker a party to the instrument ? 

A. He was not; and I never had any conversation with Mr. Shoe- 
maker in connection with the tunnel contract until several years 
after the completion of the work. 

4X Q. Then, if I understand you correctly, Mr. Shoemaker’s 
name was not mentioned in the written instrument ? 

A. It was not; the instrument was defining my interest more 
particularly. 

5 X Q. When was this final agreement as to division of interest 
and the signing of the writing done and made? 

A. Some few days after the award of the contract—possibly a 
week or ten days. 

6 X Q. May not the interval have been somewhat longer than 
that ? 

A. It may have been; my business required my continual pres- 
ence in Richmond, where I was personally living at the time, and 
so constantly occupied as only to be able to visit Baltimore about 
once in every three or four weeks, when I could get time from my 

other daily occupations. 


222 7 X Q. Was the work under the contract of Dull, Wiley & \ 


Andrews with the Union Railroad Company performed well 
and properly and in accordance with the contract during the time 
you were interested in the matter ? 


(Objected to as not responsive to any part uf the examination-in- 
_ chief.) 


_ 
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A. It was well and faithfully performed. 


The further examination of this witness was then adjourned to 
the 15th day of December, and the same year, to the same place, 
at 3 o’clock in the afternoon, at which time and place the commis- 
sion met pursuant to adjournment, and I proceeded in the presence — 


13TH DECEMBER. 


§ X Q. Did you have an opportunity after you ceased to be pe- 
cuniarily interested in said construction contract of observing how 
the work was performed, and if you had what was the character of 
such work ? 


(Objected to.) 


A. I did; on my trips home here to visit my family I rarely failed 
to visit the work, and found it was being carried out in a most 
thorough and workmanlike manner. 

9 X Q. Do you know whether the said work has been accepted 
and made use of by the Union Railroad Company ? 3 


(Objected to as irrelevant and not responsive to the examination- 
in-chief.) 


A. It has been accepted and made use of by the Union Railroad 
Co., and since then been sold to the Pennsylvania Railroad Com- 
any. 
223 : 10 X Q. In your answer to the 2nd interrogatory-in-chief 
you said that your bid was made in connection with other 
persons. Are any of those persons party or parties to this suit ? 
A. They are not, in any manner, shape, or form. . 


Re-examined: 


18 Q. In answer to the 4th cross-question you have stated that the 
written instrument which was drawn up at the time of the final dis- 
tribution or division of interests in the contract was more particularly 
an instrument defining your interest in the contract. Is that the 
same paper which you have previously referred to as having been 
deposited by you with your friend Col. Thomas S. Rhett, and which, 
after the termination of your own pecuniary interest in the contract, 
was returned by Col. Rhett to you ? 

A. It is the same. 

19 Q. Was it the only written instrument relating to your interest 
in the contract which was executed by your association and your- 
self? 

A. It is; of course we signed the construction contract with the 
Union railroad. 

20 Q. Have you ever made any search among your papers to see 
whether or not you could find said paper ? 

A. I never have. 

21 Q. Will you be kind enough to make such examinatien, and if 
found file said paper with the-commissioner ? 


15—346 
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A. If I find it I will file it with the commissioner, but if it 

224 had been among my papers I would have probably seen it, 

and as it was handed back to me by Col. Rhett some time 

after it had ceased to be of value to me it was probably then de- 
stroyed by me. 

23 Q. When did your make your contribution of capital to the 
firm of contractors of which you were a member, and what was the 
amount ? 

A. The amount was one-sixth of $50,000, or $8,333,33, and it was 
made, I suppose, about a week or ten days after entering into the 
contract ; I don’t remember the exact day, but as soon as it was 
called for by Wiley. 


Recross-examined: . 


11 X Q. Do you mean by “ contract,” in your answer to the last 
question-in-chief, the written agreement between Dull & Wiley, 
represented by Wiley and yourself, defining your interest in the 
work ? 

A. I do. 

R. SNOWDEN ANDREWS. 


STATE OF MARYLAND, 
City of Baltimore, 


In pursuance of a further order of court passed in this cause on 
the 27th day of December, 1883, I, George Morris Bond, after due 
notice of time and place given to the solicitors of the respective par- 
ties, met at the office of R. Snowden Andrews, No. 6 South street, in 
this city, and proceeded to take his answer under oath to the follow- 

ing interrogatory—that is to say : 
225 Question. Have you since your last examination in this 


case made any search for the agreement mentioned by you in . 


your testimony then given ? 

Answer. Since my examination I have matte a careful and dili- 
gent search for the agreement between myself and Messrs. Dull & 
Wiley, to which I referred in my testimony, but could not find it, 
and I believe that it has been destroyed. 


R. SNOWDEN ANDREWS. 


Given under my hand and seal, at the city of Baltimore, within 
the district of Maryland, this second day of January, 1883. 


Seal of Commissioner Circuit Court for the District 
{ of Marvland, United States. 


GEORGE MORRIS BOND, 


United States Commissioner, Circuit Court 
for the District of Maryland. 
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Sete 
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226 Complainant's Exhibits. 
Exuisits J. C. W., No. 1. 


: Duplicate. 
| ini Pay-roll, Engineering Department, for January, 1871, Union Rail- 4 
> road. a 
| We, the undersigned, hereby acknowledge to have received from 
| the Union Railroad Co., by the hands of John Ellicott, engineer in 
charge, the sums of money set opposite our names, respectively, in 
full payment for services rendered by us during the month of Janu- 
ary, 1871, of said road. 
Nature of employment. a - en Amount. Signature. 
Pr. mo. 
Office ass’t -----| One month..-| 125 John Laing. 
wv Resident eng’r ---~-- ---~-- 9 ---| 125 $125 | Jno. R. Kenly. 
Draughtsman --~-~-- ---~-- “6 wisi 90 125 | John E. Laing. 
ID cinta innit een en ” oun 75 90 | Wm. R. Weaver. 
»> Chainman ce 6 oats 60 75 Rob’t H. Small. 
; S aia a or 50 60 | Geo. P. Melcher. 
.--| Pr. day. 
Poleman 16 days------ 2 50 | H. D. Webster. 
I cacccinanh site: Stee ect 2 ntanie 2 32 | J. Bond. 
2 
Ds sists ania seek tdbhbe eens Saeed 
$559 
I certify that the above is correct. 
JOHN ELLICOTT, 
i: Engineer in Charge. 
Examined and approved by— 
ad 


—, 1871. 
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No. 2. 


THE UNION RAILROAD COMPANY OF BALTIMORE VS. 


Pay-roll, Engineering Department, for February, 1871, Union Rail- 


road 


We, the undersigned, hereby acknowledge to have received from 
the Union Railroad Co., by the hands of John Ellicott, engineer in 
charge, the sums of money set opposite our names, respectively, in 
full payment for services rendered by us during the month of Feb- 


ruary, 1871, of said road. 


Duration of ‘Rate of | 


a > 4 » ‘ i > Si 
Nature of employment. indie pay. | Amount. Signature. 
Office ass’t ...... .... .-— -}| Onementh_--; 125 | $125 | John Laing. 
Resident engineer -- ~~~. ~~. " | 125 | Jno. R. Kenly. 
Draughtsman _~~---- ------ 6 davs_..---.| 350) | 21 | J. E. Laing, per J. 
| | Laing. 
Rodman __-. ---- ------ ----| One month_-_; 7) | 75) | Wm. R. Weaver. 
Chainman ..---.. ~~. .----- | ” ‘aed 60 | HO Rob’t H. Small. 
Chainman .----- ------ ---. | ° a oe 50 | Geo. M. Melcher. 
; i } i 
PERS $456 | 


RE bices +n sn bene oan “oe | 


I certify that the above is correct. 


Examined and approved by— 
, 1871. 


JOHN ELLICOTT, 


Associate Engineer. 


No. 3. 


Pay-roll, Engineering Department, for March, 1871, Union Railroad. 


We, the undersigned, hereby acknowledge to have received from 
the Union Railroad Company, by the hands of John Ellicott, en- 
gineer in charge, the sums of moneys et opposite our names, respect- 
ively, in full for services rendered by us during the month of March, 


1871, of said road. 


Duration of | Rate of | 


N > of employment. ‘ d | Si , 
ature of employment eae | pay. | Amount. | Signature. 
ie | 
Office ass’t .-.-- -.-------., One month ..-| 295 | $125 | John Laing. 
Resident engineer. _.--- ._-. | ts --| 125 125 | Jno. R. Kenly. 
Rodman aussi | - ul 75 75 | Wm. R. Weaver. 
Chainman ..---. ---- “=== | wal 60 60  Rob’t H. Small. 
Chainman ...- ...--.---22.! ” ica 50 50 Geo. W. Melcher. 
i { j 
i 
Ee OY SEEN AI ITS $435 | 


{ 


I certify that the above is correct. 


Examined and approved by— 


Marcu, 1871. 


JOHN ELLICOTT, 


Associate Engineer. 
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229 Engineer's Pay-roll Account. 


ENGINEERING DEPARTMENT, March 31st, 1871. 
No. —. Union Railroad Co. to J. C. Wrenshall, Dr. 


1871. For services as ass’t engineer during month of 
March, 1871, 27 days, at $10, temporarily em- 
ployed ........ 2265 <2 none selnwenneneen $270 00 


Received of Union Railroad Company, by hands of John Elli- 
cott, associate engineer, two hundred and seventy dollars, in full of 
the above account. 


$270.00. J.C. WRENSHALL. 
Correct. JOHN ELLICOTT, 
Associate Engineer. 
230 No. 4. 
Account. 


ENGINEERING DEPARTMENT, April 29, 1871. 
No. —. Union Railroad Co. to J. C. Wrenshall, Dr. 


187-. For services as assistant engineer during month of 
April, 1871, 25 days, at $10 per day__---------- $250 00 


ENGINEER’s OFFICE, Union RatLroap, May 1, 1871. 


Received of Union Railroad Company, by hands of ; 
two hundred and fifty dollars, in full of the above account. 
$250.00. J. C. WRENSHALL. 


Correct. JOHN ELLICOTT, 
Associate Engineer. 


231 No. 5. | 
Pay-roll, Engineering Department, for April, 1871, Union Railroad. 


We, the undersigned, hereby acknowledge to have received from 
the Union Railroad Co., by the hands of John Ellicott, engineer in 
charge, the sums of money set opposite our names, respectively, in 
full payment for services rendered by us during the month of April, 
1871, of said road. 


Nature of employment. - —— - soy Amount. Signature. 
Office ass’t ....-.-.---...--| One month._-| 125 $125 | John Laing. 
Res’d’t engineer_-_---. ._-. ™ --| 125 125 | Jno. R. Kenly. 
Rodman -_~.. .-.-.---- ---- oe ‘nip 75 75 | Wm. R. Weaver. 
Chainman .-~-.-_-~-. siciiagied 6 in 60 60 | Rob’t H. Small. 
Chainman --. ~.. -...------. os oi 50 50 | Geo. W. Melcher. 

sidisiseheniin: Hiatal stn dk Salad Sits eciaitlia: idl sidaias wate $435 


—, 187-. 


232 


1871, of said road. 


Examined and approved by— 
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ENGINEER’s OFFICE, UNION RaILRoaD, May 1, 1871. 
I certify that the above is correct. 


JOHN ELLICOTT, 
Associate Engineer. 


No. 6. 


Pay-roll, Engineering Department, for May, 1871, Union Railroad. 


We, the undersigned, hereby acknowledge to have received from 
the Union Railroad Co., by the hands of John Ellicott, associate 
engineer, the sums of money set opposite our names, respectively, in 
full payment for services rendered by us during the month of May, 


ae Duration of | Rate of 3 : 
Nature of employment. sities pay. Amount. Signature. 
Office ass’t -----. ---.-----.] One month...| = 125 $125 | J. Laing. 
Res’d’t engineer_ ------ ---- ” — a 125 | Jno. R. Kenly. 
ID cccestitnit imetieinee ermeneenie . we 75 75 | Wm. R. Weaver. 
Chainman ---- . near 60 60 | Rob’t H. Small. 
Chainman wei 6 we 50 50 | Geo. W. Melcher. 
II ssn enitistn istitieninns techie a ome 25 25 | W. J. Cumming. 
Es cities siti wmisahnmns tenn inmmmienieiia all $460 


—, 187-. 


Examined and approved by— 


ENGINEER’S OFFICE, UNION RAILROAD, June 2, 1871. 
I certify that the above is correct. 


JOHN ELLICOTT. 
Associate Engineer. 


te 
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233 : No. 7. 


Pay-roll, Engineering Department, for June, 1871, Union Railroad. 

We, the undersigned, hereby acknowledge to have received from 
the Union Railroad Co., by the hands of John Ellicott, associate 
engineer, the sums of money set o a our names, respectively, in 
full payment for services rendered by us during the month of June, 
1871, of said road. 


Nature of employment. — “ grr ey A mount. Signature. 
Office ass’t_-....-.-.-.-.-.| One month.--| 125 $125 | John Laing. 
Res‘d’t engineer_ .--... -.-- - ---| 125 125 | Jno. R. Kenly. 
Rodman - oon 76 75 | J. R. Kenly for 

Wm. R. Weaver. 
Chainman ---- ..-. .--. ---- " ae 60 60 | Rob’t H. Small. 
Chainman ._-. ~~~. ..... ---- " uid 50 50 | Geo. W. Melcher. 
 « cunantiias: cio teil atiaiie «inna aiijaligi aaa wii $435 


I certify that the above is correct. 
JOHN ELLICOTT, 
Associate Engineer. 


WM. G. HARRISON, 
Committee on Road. 
| WM. I. RASIN, 
—, 187-. Committee on Finance. 


234 Construction. Real Estate Account. 


ENGINEERING DEPARTMENT, 
BattTiIMorE, July 28th, 1871. 


No. —. Union Railroad Co. to Charles Dunn, Dr. 
1871. 


Examined and approved by— 


July 28th. For 191} days’ labor, at $2......-.-------_- $383 00 
“ 81 “ — carpenter’s work, at $3.50 _-.. 283 50 
“ hauling 8 loads posts, at $2. 50 per load 
(4-horse team) ----------~---.---.-.-- 20 00 
“6 loads hauling lumber, rails, and — 
SE iii wniitinecnoniais eas Semen 9 00 
$695 50 


Received of Union Railroad Company, by hands of John Ellicott, 


associate engineer, six hundred and ninety-five dollars, in full of the 
above account. 


$695.50. 
CHARLES DUNN. 


ENGINEER’s OrFice, Union RaliLrop, Aug. 6, 1871. 


Correct. JOHN ELLICOTT, 
Aug. 4th, 1871. Associate Engineer. 
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1871. 
| June 29. 
| July 6. 
7. 
8. 
| 10. 
12. 
17. 
20. 
21. 
236 | 
July 24th. 


To 
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To 
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No. 8. 


Sloan, Dr. 
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117 ft. 3x6 W. P., 18 ft., 44-------- 4 82 
60 “ 3x12 Y. P., 20 ft.,4e_-__..--. 2 40 
44 “ 4x8 6 * Gis 17 

1,444 “ 4-4 hemlock rails, 2} -.---- 36 10 
Hauling. 4 
800 ‘* 4-4 hemlock rails, 24 ------ 20 
Hauling. 2 
1,600 Tt § 6c 66 é¢ 23 SCT ee 40 
Hauling. 4 
3911" “  « « 94 _____ 80 28 
71“ “ culls yah 1 78 
Hauling. 8 
50 chestnut posts, 40 cts. _--..------ 20 
1,600 ft. 4-4 hemlock rails, 2} ~-----. 40 
Hauling. 8 
SNS II css sini ei hana bil 
144 chestnut posts, 40 cts. _--------- o7 60 
1,600 ft. 4-4 hemlock rails, 23 -...--- 40 
Hauling. 16 
21 chestnut posts, 40 cts. --.-..----- 8 40 
S00 ft. 4-4 hemlock rails, 23_..-._-- 20 
Hauling-_ 4 
720 ft. 4—4 hemlock rails, 24 ....-__- 18 
Hauling. 2 
75 chestnut posts, 40 cts. ---.--.---- 30 
1,688 ft. hemlock rails, 2} --....---- 42 20 
Hauling 10 
242 chestnut posts, 40c. .-.... ~~~ 96 80 
3,200 ft. 4—4 hemlock rails, 2}_.___- 80 
28 ‘“ 4x6 W. P. for gate, “ .-.--- 98 
Hauling. 28 


Union Railroad Company, per order of Gen’l Ellicott, to Burns & 


49 08 


22 


44 


90 06 


68 
1 00 


113 60 


o2 40 


20 


82 20 


205 78 


$728 12 
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CR. 
« =“ By 25 chestnut posts returned, 40c. --.- ...--- 10 
$718 12 

Aug. 8th, 1871. 
Received payment, BURNS & SLOAN. 
Correct. 
Aug. 4th, 1871. JOHN ELLICOTT, 

. Associate Engineer. 

No. 9. 


Received, Baltimore, February 28th, 1871, of the Union Railroad 
Company, by its treasurer, the sum of eight hundred and thirty-three 
dollars and thirty-three cents, the same being in full for salaries, as _ 
chief and associate engineers to date, inclusive, at the rate of five - 
thousand dollars per annum, jointly. 

CHAS. P. MANNING, 
Chief Engineer. 
JOHN ELLICOTT, 
Associate Engineer. 


237 No. 10. 


ENGINEER’S OFFICE, 
Union RAILROAD ComMPANY, 15 Soutu Sr., 
BattrmoreE, March 31st, 1871. 
Received of the Union Railroad Company, by the hands of its 
treasurer, the sum of four hundred and sixteen dollars and sixty- 
six cents ($416.66), the same being in full for salaries of chief and 
associate engineers to date, inclusive, at the rate of five thousand 


dollars per annum, jointly. 
CHAS. P. MANNING, 
Chief Engineer. 
JOHN ELLICOTT, 
Associate Engineer. 


No. 11. 


ENGINEER'S OFFICE, 
Union RAILRoapD Company, No. 15 Sours Sr., 
BALTIMORE, April 30th, 1871. 
Received of the Union Railroad Company, by the hands of its 
treasurer, the sum of four hundred and sixteen dollars and sixty- 
six cents ($416.66), the same being in full for salaries of the chief 
and associate engineers to date, inclusive, at the rate of five thou- 


sand dollars per annum, jointly. 
CHAS. P. MANNING, 


Chief Engineer. 


JOHN ELLICOTT, 
Associate ‘Engineer. 
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238 No. 12. 


ENGINEER'S OFFICE, 
Union RaiLroap Company, 15 SoutuH Sr., 
Ba.TIMoRE, May 31st, 1871. 
Received of the Union Railroad Company, by the hands of its 
treasurer, the sum of four hundred and sixteen dollars and sixty-six 
cents ($416.66), the same being in full for salaries of chief and asso- 
ciate engineers to date, inclusive, at the rate of five thousand dollars 


per annum, jointly. | 
CHAS. P. MANNING, 
Chief Engineer. 
JOHN ELLICOTT, 
Associate Engineer. 


No. 13. 


Received, Baltimore, July 3rd, 1871, of the Union Railroad Com- 
pany, by its treasurer, the sum of four hundred and sixteen dollars 


and sixty-seven cents ($416.67), the same being in full for salaries of . 


chief and associate engineers up to the 30th of June, 1871, inclusive, 
at the rate of five thousand dollars per annum, jointly. 
CHAS. P. MANNING, 
Chief Engineer. 
JOHN ELLICOTT, 
Associate Engineer. 


239 No. 133. 


ENGINEER’S OFFICE, 
Union RAILROAD Company, 15 Sout Sr., 
BALTIMORE, July 31st, 1871. 


Received of the Union Railroad Company, by the hands of its 
treasurer, the sum of four hundred and sixteen dollars and sixty-six 
cents ($416.66), in full for salaries of chief and associate engineers 
to date, inclusive, being at the rate of five thousand dollars per an- 
num, Jointly. 

CHAS. P. MANNING, 
Chief Engineer. 
JOHN ELLICOTT, 
Associate Engineer. 


No. 14. 
Union RarLtroap ComPANy. 
No. 143. BALTIMORE, Aug. 1st, 1871. 


Franklin bank pay to the order of John Ellicott four hundred 
and sixty-four dollars and twenty-five cents, $464.25. 
WM. G. HARRISON, President. 
, Secretary. 


(Endorsed:) John Ellicott. 


JAMES J. DULL ET AL. 123 


240 No. 15. 


Orrice U. R. R. Co., Nov. 17, 1870. 


Dear Sir: Messrs. John Henderson & Co. have lodged complaint 
with me that the tunnel running under the rope-walk owned by 
them is again falling in, and threaten to put a stop to their work. 
Will you have the goodness to look into this matter and take such 
measures as to you seem proper to arrest the injury threatened. 


Very truly, WM. G. HARRISON, President. 
To Mr. John Ellicott, assistant engineer U. R. R. Co. 


No. 16. 
BALTIMORE, April 24th, 1873. 
The Union Railroad Co. to Thos. Coffay, Dr. 
1872. 


July 19. To open carriage, 6? hours, with architect (Mr. 
SOD TO aos niet cemnnmiitani ananassae eee $10 00 
Received payment, | 
THOMAS COFFAY. 
241 No. 17. 
Union RaItroap ComPANY, 
No. 165. BALTIMORE, January 22nd, 1874. 
Franklin Bank, pay to the order of John Ellicott ten dollars, 
$10.00. 
$10.00. 


WM. G. HARRISON, President. 
(Endorsed:) John Ellicott. 


No. 18. 


John Ellicott, architect and engineer, 116 St. Paul St. 
BALTIMORE, Jan 6th, 1874. 


Mr. Win. G. Harrison, pres’t Union Railroad Co. 


My Dear Sir: In looking over my papers I found the enclosed 
bill against the Union R. R. Co. for hack hire. The item was origi- 
nally charged by Coffay to me individually, but was subsequently 
charged, as the service was performed, for the company. I paid the 
bill, however, and am, therefore, entitled to be re-embursed. 


With kind regards and much respect, I am very truly yours, 
JOHN ELLICOTT. 


ap ent tiees watt aa meg tie emai cata 
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242 No. 19. 
Account. 


ENGINEERING DEPARTMENT, September, 1871. 
No. —. Union Railroad Co. to Charles P. Manning, Dr. 


1871. 
Sepi. 30. For services as chief engineer from the Ist inst. to 
date, one month, at $5,000 per annum---~----- $416 66 


Received of Union Railroad Company, by hands of the treasurer, 
four hundred and sixteen dollars and sixty-six cents, in full of the 


above account. 
$416.66. CHAS. P. MANNING. 


243 No. 20. 
Account. 


ENGINEERING DEPARTMENT, August 31st, 1871. 
No. —. Union Railroad Co. to Charles P. Manning, Dr. 


1871. For services as chief engineer (including pay of his 
associate) for the month of August, 1871, at the 
fixed salary of $5,000 per annum, one month -__-$416 66 


Received of Union Railroad Company, by hands of their treasurer, 
four hundred and sixteen dollars and sixty-six cents, in full of the 
above account. 


$416.66. CHAS. P. MANNING. 


244 Section No. 1. Estimate No. 1. 
Monthly Estimates for May, 1871. 


Engineering Department, Union Railroad. 


I certify that the following is a correct estimate of the quantity, 
character, and value of work done by Dull, Wiley & Andrews, con- 
tractor-, up to the 31 of May, 1871, in accordance with their 
articles of agreement with the Union Railroad Company for the 
graduation, masonry, and ballasting of section No. 1 of said road, 
and that the deductions therefrom are true statements of the value 
of work executed by them during the month of May, 1871, and the 
amount due therefor, as stipulated in said agreement : 


inate 


JAMES J. DULI ET AL. 


Quantity. Character. Value 
Dollars. Cts. 
438 cubic yards-....| Earth excavation, at 30 cents -_-. “ 131 40 
00 6 ....| Loose rock excavation, at 60 cents .... .... ...- 00 00 
22 “ .---| Solid rock excavation, at 1.50 ‘pie 33 00 
Tunnel heading excavation .... -...------ ---- 
Tunnel bottoming excavation wien 
235 “ ----| Tunnel shafting excavation, at $8.00 -_--_- ..-- 1,880 00 
8,617 “ .---}| Tunnel, open cut, excavation, at 60 cents ...--. 5,170 20 
9,312 e ..-..| Hauled 958 feet (embankment) @ 1} cts., at 12 
cents vient ansiiot 1,117 44 
Packing over tunnel arch, &c., at 1 cent. —-...| 
Brick-work in tunnel and shafts _ — 
Stone masonry, “ OF Sai itis iit | 
Retaining-wall masonry .--- ----. ---- -.-. .--- 
FIT CI icine 60s 0s nn erinens ei een tate 
Rectangular culvert MASONFY -—-- -—-——- ---~ == 
Arched coantnn tapnieietints salen mein 
First-class bridge ” 
Second-class ‘ ws 
Ballast - ” 
Clearing and grubbing snsiids seins 
237 c. yds. -.-.---- Brick delivered, “ Nicci ate sadn inetbamanmiebiiinaiey aabiiies 1,422 00 
Go = wae Stone ae BID ncce conn sabe 240 00 
SI sks css Shireen. eee nena iiiiinialnniiinnnies wired $9,994 04 
Total of previous estimate ~....-. ---. ---- 00 00 
Value of work done in May - $9,994 04 
Amount retained .._. ‘s 1,998 80 
Amount due __.. -.... -----.- $7,995 24 


JNO. R. KENLY, 
Res’t Engineer. 


The above estimate and the deductions therefrom a been ex- 
amined and are approved by me. 


Chief Engineer’ 


— hereby acknowledge to have received from the Union Railroad 
Company the sum of — in payment of the amount estimated to be 
due on the above account. 


, 187-. 


, Contractor. 


[Endorsed :] Section No. 1. Estimate No. 1. Union railroad. 


Monthly estimate for May, 1871. 


Amount paid, $7,995.24. Dull, 


Wiley & Andrews, contractors. Force on 31 May, 1871, 100 men, 


53 horses. 


ee AS es Se ye TY 
PE re ae 
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Section No.1. Estimate No. 3. 
Monthly Estimate for July, 1871. 


Engineering Department, Union Railroad. 


I certify that the following is a correct estimate of the quantity, 
character, and value of work done by Dull, Wiley & Andrews, 
contractors, up to the 31 of July, 1871, in accordance with their 
articles of agreement with the Union Railroad Company for the 
graduation, masonry, and ballasting of section No. 1 of said road, 
and that the deductions therefrom are true statements of the value 
of work executed by them during the month of July, 1871, and the 
amount due therefor, as stipulated in said agreement : 


Quantity. 


Character. 


Value. 


3,274 cubic yards-- 


1,538 


639 
37,000 


42,451 


480 


Earth excavation, at 30 cents -.-- 


Loose rock excavation - iin 
Solid rock excavation, at 1.50 -..... ---. ------ 
Tunnel heading excavation -...--..-~... ---- ---- 
Tunnel bottoming excavation ---- 

Tunnel shafting excavation, at 8.00 --- ~~. ---- 


Tunnel, open cut excavation, at 75 cents_ ---.— 


Hauled 1,600 feet (embankment), 1}, at 20 cents- 
Packing over tunnel arch, & 


S. a= oF we oe © Ge a ae a nm ee ee ce 


Brick-work in tunnel and shafts_-----. ---- ---- 
Stone masonry, tunnel and shafts -...------ -.-- 
Retaining-wall masonry, at 9.00 -.---. --.----. 
OR CI icine: seni pinta inion names stn 
Rectangular culvert masonry - --------~--~- .--- 
Arched ae se se tarnitiin wis ses eeaneennitae 
First-class bridge “ o wien minnie danenihei 
Second ‘ = S| ” \iaealiaadliiniiais iets 
NG secniren innit tien innicae dist seein iadiaubaianiib minis 
Clearing and grubbing.----..-----. .-------_- 
Stone delivered, $4.00 _.-.-.-. ---- ~~ 
Brick " 6.00 _ . onsen waite 

EE scien: ictipiagseninien sienvinh meninenpien 


Total of previous estimate. _...-.-.. .__- 


Value of work done in July- 
Amount retained _.._. 22. --- ee 


Amount due _ 


Dollars. Cts. 
982 20 


5,600 00 
6,000 00 


$60,561 40 
35,052 25 


$25,509 15 
5,101 83 


$20,407 32 


JNO. R. KENLY, 
Res’t. Engineer. 


The above estimate and the deductions therefrom have been ex- 
amined and are approved by me. 


Chief Engineer. 


JAMES J. DULL ET AL. 127 


— hereby acknowledge to have received from the Union Railroad 
Company the sum of —, in payment of the amount estimated to 
be due on the above account. 

—, 187-. , Contractor. 


[Endorsed :] Section No. 1. Estimate No. 3. Union railroad. 
Monthly estimate for July, 1871. Amount paid, $20,407.32. Dull, 
Wiley & Andrews, contractors. Force on 31 July, 1871, 200 men, 
85 horses. 


246 Section No. 1. Estimate No. 4. 


Monthly Estimate for August, 1871. 
Engineering Department, Union Railroad. 


I certify that the following is a correct estimate of the quantity, 
character, and value of work done by Dull, Wiley & Andrews, con- 
tractors, up to the 31 of August, 1871, in accordance with their 
articles of agreement with the Union Railroad Company for the 
graduation, masonry, and ballasting of section No. 1 of said road, 
and that the deductions therefrom are true statements of the value 
of work executed by them during the month of August, 1871, and 
the amount due therefore, as stipulated in said agreement : 


Quantity. Character. Value. 
Dollars. Cts. 
5,718 cubic yards. ..| Earth excavation, at 30 cent s_-._-- w 1,715 40 
Loose rock excavation - EE SEE E S 
3,048 ae .-| Solid rock excavation, at 1.50 -...-..._..--... 4,572 00 
Tunnel heading excavation. -._-- ..... -. -. -.-.— 
Tunnel bottoming excavation -.-. ..-. -...---. 

639 Hs ..| Tunnel shafting excavation, at 8.00 -..-. .--.-- 5,112 00 
55,251 oe .-| Tunnel, open cut excavation, at 75 cents___-_.- 41,488 25 
64,656 ae --| Hauled 2,000 feet (embankment), 1}c., at 25 cents 16,164 00 

25 * ..| Packing over tunnel arch, &c., at 1.25. ... -.-.- 31 25 
228 a .-| Brick-work in tunnel and shafts, at 9.50....._. 2,166 00 
585 “ _.-| Stone masonry, tunnel and shafts, at 9.00...__. 5,265 00 

1,462 .-| Retaining-wall masonry, at 9.00_ ..-...-_-.-.--. 13,158 00 

66 oe .-| Skew-backs, at $20.00... . -... ..---.---_---- 1,320 00 

80 " ..| Rectangular culvert masonry, at 6.00.__....__. 480 00 

64 “ .-| Arched o ee at 9.00... -..._. 576 00 

First-class bridge " ssa ieinninsiicecsalailibidie 
Second ‘“* ‘* Me: panei igi aaa 
Ballast “ On EMD OED 
Clearing and _— ‘ 
1,600 c. yds._......| Stone delivered, 4.00_..-. .--.-.---- ---. ------ 6,400 00 
1,400 ¢ ---...-| Brick a eR Cee 
i TE 
Total of previous estimate. .__- .... --..— 60,561 40 
Value of work done in August.._... ..-. $16,236 50 
Amount retained -_.. -..-.. --.-- -..-.---- 9,247 30 
Amount due -_-_- os: sialellaici sts dada --| $36,989 20 


JNO. R. KENLY, 
Res’t Engineer. 


128 THE UNION RAILROAD COMPANY OF BALTIMORE VS. 


The above estimate and the deductions therefrom have been ex- 
amined and are approved by me. 


Chief Engineer. 


— hereby acknowledge to have received from the Union Railroad 
Company the sum of —, in payment of the amount estimated to 
be due on the above account. 


Contractor. 
——, 187-. 


[Endorsed :] Section No. 1. Estimate No. 4. Union railroad. 
Monthly estimate for August, 1871. Amount paid, $36,989.20. 
Dully, Wiley & Andrews, contractors. Force on 31 August, 1871, 
309 men, 140 horses. 


247 © Section No. 1. Estimate No. 5. 
Monthly Estimate for September 1871. 
Engineering Department, Union Railroad. 


I certify that the following is a correct estimate of the quantity, 
character, and value of work done by Dull, Wiley & Andrews, con- 
tractors, up to the 30th of September, 1871, in accordance with their 
articles of agreement with the Union Railroad Company for the 
graduation, masonry, and ballasting of section No. 1 of said road, 
and that the deductions therefrom are true statements of the value 
of work executed by them during the month of September, 1871, 
and the amount due therefor, as stipulated in said agreement. 


JAMES J. DULL ET AL. 


Quantity. Character. Value 
Dollars. Cts 
8,656 cubic yards_..| Earth excavation, at 30 cents ..-...--.. -...— 2,596 80 
Loose rock excavation ...... ...... -.-. -.-. --- 
5,436 +4 .--| Solid rock excavation, at 1.50 PEWERSS 8,154 00 
500 és ..-| Replaced over tunnel, at 35 cents .. -... ..-. ...- 175 00 
Tunnel bottoming excavation jae 
639 « .--| Tunnel shafting excavation, at 8.00 ...-.. .... 5,112 00 
67,799 a ---| Tunnel, open cut, excavation, at 75 cents ...._. 50,849 25 
¢ 2 
83,030 66 ..-| Hauled 1,800 feet (embankment), 1}, at 22} cents 18,681 765 
Packing over tunnel arch, &c. --.. : 
928 6 .--| Brick-work in tunnel and shafts, at 9.50_..-._. 8,816 00 
1,559 6 .--| Stone masonry, oe 66 at 9.00... .. 14,0381 00 
2,065 6 .--| Retaining-wall masonry, at 9.00... ..-.-.-- 18,585 00 
94 se .--| Skew-back, at $20.00 1,880 00 
80 oe ---| Rectangular culvert masonry, at 6.00.... ...-.. 480 00 
296 66 ---| Arched ae ee at 9.00...... .... 2,664 00 
80 oe ---| First-class bridge “ at $11.00 ........ 880 00 
Second-class ‘ “ aoe 
Ballast - dtinies ii aaiaiink caeaiaie 
Clearing and grubbing eine 
1,000 c. yds. .... ..--. Stone delivered, at $4.00 .__. 4,000 00 
1000 ‘ J... ....} Brick 6 OD a niin acini cscda nied cena 6,000 00 
4 Total SO ee 
Total of previous estimate........ .......-.| 106,797 90 
’ Value of work done in September -.--..| $36,106 90 
Amount retained _..--....-. -...--.---- 7,221 38 
Amount due -- inisetilciaidiiasiacaeteiiaietipadual $28,885 52 


| —,, 187—. 


17—346 


JNO. R. KENLY, 
Res’t Engineer. 


The above estimate and the deductions therefrom have been exam- 
ined and are approved by me. 


Chief Engineer. 


— hereby acknowledge to have received from the Union Rail- 
road Company the sum of —,in payment of the amount estimated 
to be due on the above account. 


? 


Contractor. 


[Endorsed :] Section No. 1. Estimate No. 5. Union railroad. 
Monthly estimate for September, 1871.. Amount paid, $28,885.52. 
Dull, Wiley & Andrews, contractors. Force on 30th September, 
1871, 313 men, 89 horses. 
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Section No. 1. 
Monthly Estimate for March, 1873. 


THE UNION RAILROAD COMPANY OF BALTIMORE VS. 


Estimate No. 23. 


Engineering Department, Union Railroad. 


I certify that the following is a correct estimate of the quantity, 
character, and value of work done by Dull, Wiley & Andrews, con- 
tractors, up to the 31st of March, 1873, in accordance with their 
articles of agreement with the Union Railroad Company for the 
graduation, masonry, and ballasting of section No. 1 of said road, 
and that the deductions therefrom are true statements of the value 
of work executed by them during the month of March, 1873, and 
the amount due therefor, as stipulated in said agreement : 


--———- 


ee 


Quantity. 


Character. 


Value. 


22,361 cubic yards _- 


36,128 
137,527 
11,900 
639 
223,971 


432,526 


17,096 
18,196 
5, 884 
682 

80 

591 
2,361 
50 


400 ¢ 


500 


Earth excavation, at 30 cents -.----. -----. _--. 
Loose rock excavation ~. .-. 
Solid rock excavation, at 1.50 sland 
Replaced over arch, at 35 cents... --- .-.- ------ 
Tunnel bottoming excavation, at 5.00 --.---.-- 
Tunnel shafting excavation, at 8.00 _ ...------ 
Tunnel recesses, open cut, at 75 cents...---. ---- 


Hauled 1,100 feet (embankment), 1}, at 183 cents 
Packing over tunnel arch, &e. .-.-. 
Brick-work in tunnel, at 9.50 .-.. . ---. --. 22. 


Stone masonry ‘ en A 
Retaining-wall masonry, at 9.00 ...... .--.---- 
Skew-back, at $20.00. .-. .--2 2-2. 22 el 
Rectangular culvert masonry, at 6.00... 22... 
Arched as ” at 9.00...... ... 
First-class bridge “ at 11.00... ._2. 
Second-class “ culvert W. E., at 9.00 _-. -- 
Ballast initio tie 

Clearing and grubbing in in“: Sale 
Stone delivered, $4.00_-..- 2.2.22. ee ll. 
Brick POT ccna citiieniilias anton tells seins 

Total 


Total of previous estimate -... 2. 


ee ewe ee oo 


Dollars. Cis. « 
6,708 30 


54,192 00 
48,134 45 
59,500 00 

5,112 00 
167,978 25 


59,472 32 


162,412 00 
163,764 00 
_ 52,956 00 
13,640 00 
480 00 
5,319 00 
25,971 00 
450 00 


1,600 00 
1,800 00 


$829,489 32 
801,518 40 


Value of work done in March 
Amount retained 


=e @en@we eeeewaee 


$27,970 92 
5,594 18 


Amount due 


$22,378 74 


JNO. R. KENLEY, 
Res’t Engineer. 


The above estimate and the deductions therefrom have been ex- 
amined and are approved by me. 


Chief Engineer. 


JAMES J. DULL ET AI. 


— hereby acknowledge to have received from the Union Rail- 
road Company the sum of — in payment of the amount estimated 
to be due on the above account. © 
, 187-. , Contractor. 


[Endorsed :] Section No.1. Estimate No. 23. Union railroad. 
Monthly estimate for March, 1873. Amount paid, $22,376.74. Dull, 
Wiley & Andrews, contractors. Force on March 31st, 1873, 301 
men, 55 horses. 


249 Defendants’ Testamony. . 
20TH JUNE, 1882. 


Henry D. WuitTcoms, a witness for the respondents, being by me 
first carefully examined and cautioned, and duly sworn according 
to law to testify the whole truth, and being examined on behalf of 
the respondents, makes oath, deposeth, and saith as follows, to wit: 


My name is Henry D. Whitcomb; I am about fifty-six years of 
age; reside in Richmond, Virginia, and am by profession a civil 
engineer. 

1 Q. Were you one of the arbitrators mentioned in the agreement 
of reference made between James J. Dull, surviving partner of the 
firm of Dull & Wiley, on the one side, and the Union Railroad 
Company on the other, mentioned in the proceedings in this case? 

A. I was. 

2 Q. Are you able to state what were the several items or partic- 
ulars of the claim of the said Dull as presented before the said 
arbitrators? And if you are, please do so; and state which of the 
said items or particulars were allowed in whole or in part by the 
arbitrators, and which of them, if any, were disallowed, and what 
were the several allowances which entered into the award. 

A. I have a memorandum furnished me. by or through Mr. 
Machen at the time of the arbitration of the items of the claims 

made by them, on which I noted the items allowed or disal- 
250 lowed. I here produce it, marked Respondents’ Exhibit H. 

D. W. The items marked in pencil “A,” on this exhibit, 
were allowed,and those marked “D” were disallowed. These marks 
were made at the time. The changes made in amounts in these 
items by the arbitrators are in pencil. : 

3 Q. In whose handwriting is the memorandum on the back of 
said Exhibit H. D. W. in pencil? I read it as follows: 


“ Allowed, $73,240.70 
“ Less, 19,081.50 


“54,159.20 ” | 
“The $19,081.50 is for damage to buildings and contents.” 


And when was the same made? 
A. I made it at the close of the arbitration, and it is in my hand- 
writing. 
4 Q. Please look at Exhibit J. J. D. now shown you, now filed 
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with the commissioner, and say whether or not you recognize the 
same. | 

A. I believe this to be the paper which was in the possession of 
Mr. Henry Tyson. I recognize his handwriting. The arbitrators 
requested Mr. Tyson to make out the award, and he seems to have 
been more particular in making his entries in ink than I was. 

5 Q. Please say what portions of the writing and figures in the 
said Exhibit J. J. D. are in Mr. Henry Tyson’s handwriting. 

A. All the changes made in this paper are in the handwriting of 
Mr. Tyson, and on the third page, from the words “allowance to 

Dull, Wiley & Andrews” to “ Henry Tyson,” inclusive. 

6 Q. In whose hadwriting are the words “ Not proved,” in 
parenthesis, in three places on the first page of said Exhibit 
J. J. D, the memoranda in parenthesis on the second page and 
the last line of the said second page, “ Allowance in lieu of all claims 
for haul, $20,000,” and the line in parenthesis on the third page, at 
the bottom of the first paragraph, “Allowance in $20,000, in last 
page, includes lift,” and also the words in parenthesis on the third 
page, “ Allowed on first page?” » 

A. I believe all that writing is in the hand of Mr. Tyson. 

7 Q. Was John Ellicott examined as a witness before said arbitra- 
tors, and if he was, please state to which of the items of the claim 
of the contractor, Dull, his testimony related. 

A. He was a witness before the arbitrators. I recollect his testi- 
fying as to the change of plan of the masonry in the tunnel, which 
was claimed to have been made after the work was let. That would 
refer to the item of “3,175.11,” that of “8,450,” and that of “4,220,” 
shown on Exhibit H.D.W. I don’t intend to say that this was all 
that General Ellicott testified to at the time, but this, in regard to 
these items, is all that occurs to me at present. I recollect he stated 
—— was associated with Mr. Manning in the early part of the 
work. 

8 Q. Were all the said items in regard to which Mr. Ellicott testi- 
fied, according to your recollection, disallowed by the arbitra- 

tors. 
252 A. The claim for damages for the changes in the thickness 
in masonry were disallowed. 


251 


Cross-examined: 


1 X Q. Do you not remember that John Ellicott was examined in 
regard to the allowance for haul on behalf of the contractor ? 

A. I cannot remember that he was. It made no impression on 
me if he was. 

2X Q. Did you remember his being examined as to the items 
you have given until your recollection was refreshed by the sug- 
gestion from Mr. Machen; or, in other words, had you any certain 
recollection about it? 

A. My recollection was very indistinct until Mr. Machen called 
my attention to his evidence in regard to the change of plan. I then 
recollected that General Ellicott had testified that by the original 


6 


| 


—_ 
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plan the wall was to have been six bricks thick, and that it was after- 
wards changed to five. | 

3 X Q. Did not General Ellicott make the assertion that the com- 
pany’s engineers had shown a plan for the tunnel to the bidders, and 
produced before the arbitrators a different paper, which they alleged 
to be the original plan, and was there not an angry controversy upon 
that subject before the arbitrators? 

A. I remember that General Ellicott, in substance, stated some- 
thing of that kind, but I don’t know that I should put it as strong 

as the question does. I think there was some feeling shown 
253 between General Ellicott and the engineers of the company, - 
but to what extent I cannot now remember. 

4 X Q. Did you, or the other arbitrators, to your knowledge, know 
that John Ellicott had a secret interest, or any interest, in the con- 
struction contract, or in any monies that Dull could recover ? 

A. I did not. I never heard the subject mentioned until some 
time after—a year or eighteen months, I suppose—when I got a letter 
from General Ellicott on the subject. 

5 X Q. Can you remember the nature of the controversy of the 
haul claimed for, and for which you made an allowance of $20,000? 

A. The difference between the arbitrators and engineers of the 
company was, as I understand, that we allowed for the lift out of the 
cut. The contractors had erected derricks or cranes for lifting out 
of the cut, instead of constructing roads up the side of the cut, by 
which the material could be hauled out in carts. 

6 X Q. From the depth and narrowness of the cut and the fact 
that the tunnel was to be constructed in the bed of a street, the com- 
pany having no rights outside of the street? | 


(Question withdrawn.) 
H. D. WHITCOMB. 


I, George Morris Bond, a commissioner as aforesaid, do also certify 
that the reason for taking the foregoing deposition of Henry D. Whit- 
comb was and is, and the fact was and is, that the said de- 
254 ponent was examined in pursuance of a commission to me 
issued in this case; and I do also certify that the deponent 
was by me first carefully examined and cautioned and duly sworn 
according to law to testify the whole truth, and that the foregoing 
deposition was then reduced to writing by me, and thereafter sub- 
scribed by the said deponent in my presence; and I do further cer- 
tify that I am not of counsel or attorney for either of the parties to 
the said cause, and that I am not interested in the event of the said 
cause. 
Given under my hand and seal, at the city of Baltimore, within 
the district of Maryland, this twentieth day of June, in the year of 
our Lord one thousand eight hundred and eighty-two. 


Seal of Commissioner Circuit Court forthe District 
of Maryland, United States. 


GEORGE MORRIS BOND, 
U. S. Commissioner for Maryland. 
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255 9TH JUNE, 1883. 


Joun Exxicort, a witness for the respondents, being by me 
first carefully examined and cautioned and duly sworn according to 
law to testify the whole truth, and being examined on behalf of the 
respondents, makes oath, deposeth, and saith as follows, to wit: 


My name is John Ellicott. I reside in Baltimore city, and am an 
architect and civil engineer. , 

1 Q. Are you one of the defendants in this case? 

A. Iam. 

2 Q. Were you employed upon the Union Railroad Company in 
any manner in or about the year 1871; and, if you were, what was 
the nature of your said employment and your connection, if any, 
with the Union Railroad Company, and when did said employment 
begin and how long did it continue ? 

A. I was employed on the Union railroad by Charles P. Manning, 
the chief engincer, to represent him professionally during his ab- 
sence on work conducted by him in the State of Ohio during that 
time. My employment commenced in the fall of 1870 and termi- 
nated in the fall of 1871. 

3 Q. What work did you do in that connection preliminary to 
the letting of the construction of the tunnel? 

A. I directed the location and such surveys as were necessary to 
prepare for the letting of the work in the absence of the chief en- 

gineer; when he was here he gave his own orders. 
256 4Q. When did Mr. Manning return from the West and 
take personal charge, and was it or not before the letting of 
the contract work ? 

A. Mr. Manning returned and conducted the letting ; he may have 
gone back and forth to Ohio at intervals, but was considered in 
actual charge of it. I cannot give you the exact date when his 
work in the West ceased. 

5 Q. By whom were you paid for your services so rendered ? 

A. By Mr. Manning, out of his salary. 

6 Q. Had the arrangement between Mr. Manning and yourself the 
sanction of the Union Railroad Company ? 

A. It had—that of the president. 

7 Q. Had you anything to do with the letting of the work beyond 
the preliminary surveys and other services as engineer to which you 
have referred ? 

A. I had not. I was present when the bids which had been re- 
ceived from time to time were brought to the Union railroad office 
by Mr. William G. Harrison from his insurance office, where they 
had been deposited by him, unopened, for safe-keeping. 

8 Q. Were you acquainted before the letting; and, if yea, how 
long before, with Messrs. Dull, Wiley and Andrews ? 

A. I never knew Wiley until he came to the office just before the 
letting ; did not know Dull even by sight, but I knew Andrews from 

boyhood. | 

Y Q. Did you before the letting render them or either of them 
any assistance or information in regard to the work or the letting 
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beyond that which was furnished to other proposed bidders or in- 
quirers ? 
257 A. I did not. 

10 Q. After the letting of the work what was the character 
of the service which you rendered to the railroad company, and 
what connection, if any, had it with the performance of the work 
under the contract ? | 

A. None at all; but I simply remained ready to answer for Mr. 
Manning should he be absent. 

11 Q. Did you have anything to do with the measurement of the 
work done by the contractors or the making the estimates or with 

the allowances therein contained ? 

A. I never handled a field instrument, chain, tape-line, or rod on 
the work; I never made a measurement for an estimate, nor did 
— ever see one made, nor did I ever see an estimate after it was 
made; I never classified materials in any shape or form. 

12 Q. Did the work which you performed before the letting and 
0, wo sky to it receive the approval of the chief engineer, Mr. 

anning? 

A. Entire and complete in every respect. - 

13 Q. Were you consulted with reference to the letting of the 
work to Dull, Wiley, and Andrews, and had you any part in the 
acceptance of the bids made for it ? 

A. I was not consulted and took no part in the letting of the work 
or the acceptance of the bid. 

14 Q. Look at Complainant’s Exhibits “J. C. W.,” Nos. 9, 10, 11, 
12, 13, and 133, and say what you know about them. 

A. They are receipts for five months’ salary of the chief engineer, 

which was at the rate of $5,000 per annum. Said amounts 
258 were drawn by Mr. Manning, the chief engineer, from the 

company and divided with me, as per an agreement between 
him and myself; we jointly received the money. After the sever- 
ance of my connection with Mr. Manning he continued to draw the 
said salary without abatement. A portion of the last month I served 
with Mr. Manning he drew the amount and I receipted to him in- 
dividually for my share. : 

15 Q. Look at Complainant’s Exhibit “J.C. W. No. 14,” which is a 
check for $464.05, and say whether or not that was for salary or 
compensation of yours as engineer ? | 

A. This check was drawn to my order by the president, in the 
absence of the chief engineer, for disbursement in paying the assist- 
ants then in the corps; none of it was for my services. 

16 Q. Can you state the time when your connection with the 
Union Railroad Company and Mr. Manning as its engineer ceased 
finally. If you can, state when it was, or give as near an approxima- 
tion to the time as you are able. 

A. I can’t name the day, but it was in the fall of 1871—possibly 
in the month of September; my last services referred to included a 
portion of this month; if September it was, it is a matter of record. 

17 Q. Did you at any time while your said employment lasted 
and after the letting to Dull and Wiley, or Dull, Wiley and Andrews, 
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Manning, and did you not dispute his right to terminate your em- 
ployment upon the work ? 

A. I never claimed to be coequal with Mr. Manning, but thought 
harshly of his terminating my connection with him as suddenly as 
he did, giving no notice of his intention until he notified me that, 
as he had completed his work in Ohio, he could give his personal 
attention uninterruptedly to the work of the Union Railroad Com- 
pany and would no longer need my services. 

7 X Q. When did you receive from Mr. Manning the notification 
to which you referred in your last answer? 

A. As well as I can recollect, it was some time during September, 

1871; I have no record of it, but it was pretty soon after my 
263s return from the White Sulphur Springs, and will not vary 
far from that time. 

8 X Q. From the date of your original employment, in the fall of 
1870, until July 31st, 1871, did you not receive one-half of the 
salary which was payable by the company to Mr. Manning. 

A. I did—from Mr. Manning, but never received one dollar from 
the company directly. When I was appointed Mr. Harrison, the 
president, declined to recognize two officers and to create an addi- 
tional salary. He told Manning that he could employ me and pay 
me out of his own salary; it would be satisfactory to him. 

9 X Q. Do you remember when the advertisement was made in- 
viting proposals on the construction of the work ? 

A. It was in the spring of 1871, but I cannot tell what month. 

10 X Q. Do you remember when the bids received were opened 
or when the contract was awarded ? 

A. I cannot determine that; it is a matter of record I have no 
possession of. 

11 X Q. During the interval between the advertisement inviting 
proposals and the letting of the contract, was not Mr. Manning still 
engaged upon work in Ohio, and during the greater part of the 
time absent from the city ? 

A. He had not completed his work in Ohio, but made it his busi- 
ness to be here during that time and give his personal attention to it. 

12 X Q. Do you mean to say that he was present during all of 
that time, or the greater part of that time? What is your testimony 

upon this point? | 
264 A. My recollection is that he was here the entire time; if 
not, the most of it. 

13 X Q. You cannot, however, say precisely when this was—I 
mean, during what month or months of the spring of 1871 ? 

A. I can’t recollect the month. 

14 X Q. When was work commenced under the contract ? 

A. I don’t recollect. 

) a X Q. How soon after the contract was awarded—if you recol- 
ect : 

A. [ don’t know. | 

16 X Q. What progress had been made on the work when your 
connection with the same ceased ? 
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A. I can’t tell how much, because I never went on the work to 
observe. 

17 X Q. Did you never, after the commencement of the work and 
before your connection with the same ceased, visit the work on 
horseback for purposes of inspection ? 

A. Never; can recollect having driven to Canton once to deliver 
some message from Mr. Harrison to a man living there. I drove 
once or twice by the top of the cut and looked down from my 
wagon. 

18 X Q. Was Mr. Manning continuously present and in personal 
charge of the work in the months of June and July, 1871? : 

A. No; I think not 

19 X Q. Do you say that neither before or after your visit to the 
White Sulphur Springs, in August, 1871, did you give any personal 
attention to the work of construction ? 

A. I never did during my connection with Mr. Manning. 

265 20 X Q. In answer to the 20th question on your direct ex- 

amination you state that Mr.Shoemaker referred to an inter- 

est of his in the contract, and remarked to you that if there should 

be a profit he would divide his profit with you; when and where 
did this conversation take place? 

A. Mr. Shoemaker referred to his interest in the contract and 
offered to divide any profit which might accrue with me as an act 
of kindness on his part, but when and where I have no recollection. 

21 X Q. In your answer to the same question you further state 
that you were pleased to thank him for his kind offer, not supposing 
for one moment that you would ever realize one cent; why did vou 
not suppose that you would ever realize one cent? 

A. Because it was an uncertainty on the part of everybody whether 
it would ever realize anything, and it made no impression on me 
beyond the promise made at the time. 

22 X Q. In your answer to the same question vou further say: 
“But as time rolled by I was more than pleased to realize from the 
promise made;” when did you first begin to realize from the prom- 
Ise made ? 

A. I can’t recollect. 

23 X Q. Can’t you tell how long it was after the promise before 
you realized gnything from it? 

A. I can’t recollect the time. 

24 X Q. How much did you realize in amount, if you cannot say 
when ? 

A. I can’t name the amount, but in the neighborhood of 
266 _—i thirteen thousand dollars; I think it was twelve thousand five 
hundred dollars, as near as I can recollect. 

25 X Q. Did you receive all of this sum at one time? 

A. No; at four times. 3 

26 X Q. What was the amount of the first payment, if you re- 
member ? 

A. The first was eight hundred dollars and the second two thou- 
sand dollars, and afterwards a larger amount was received from 
Wiley, and subsequently the company’s note for thirteen hundred 
and some dollars from Dull. 
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27 X Q. From whom did you receive the first payment on account 
of profits arising under the contract? 

A. I received the first three from Wiley and the last from Dull. 

28 X Q. And the third payment, I understand you to say, was 
much larger in amount than any of the others; can you not state 
the amount? 

A. I can’t state amount, but it was larger—very much larger. 

29 X Q. Can you not give the date of any of these payments? 

A. I cannot. 

30 X Q. Were either or all of said payments made by check; and, — 
if so, whose check or checks, and upon what bank or banks? | 

A. I hever received a check. Three payments were in money 
and the fourth was the note referred to above. 

31 X Q. By money, in your answer to the last question, you mean 
currency, do you not? 

A. I mean currency. 

382 X Q. And you say that the third of these payments, largely 

exceeding in amount the others, was equally with the two pre- 
267 ceding payments of eight hundred and two thousand dollars, 
respectively, made to you in this way ? 

A. They were all made in currency except the note. 

33 X Q. Where were these payments made? 

A. I don’t recollect the two first, but the third was in Barnum’s 
Hotel, and the fourth, being the note, was in Harrisburg, Pennsyl- . 
vania. 

34 X Q. Have you no means of fixing the exact date of any of 
these payments? 

A. I have not, though I have tried my best to do it even by cir- 
cumstances, but I can’t do it at all. 

35 X Q. Were any statements of account furnished you on the 
occasion of these payments, or at any time, by said Wiley showing 
the amount coming to you as your proportion of said profits? 

A. I never had a statement of any kind, but did estimate roughly 
what my interest might amount to, but this was only approximate ; 
I figured it out as a matter of curiosity; I never had any statement 
from them. I had a paper handed me by Mr. Lanahan showing 
the amount of the award, which I returned to him. 

36 X Q. Which of said payments were made before and which 
after the award ? 

A. The three first were made before and the last after the award. 

37 X Q. On the occasion of said payments did any receipts pass 
between you and said Wiley or Dull, or did you ever receipt in any 
form for the monies so received by you from them ? 

A. I don’t recollect giving @ receipt for any of the amounts; I 

don’t think I did. 
268 _38 X Q. Did you ever, either at Harrisburg or elsewhere, 
_ either during the life of Wiley or since his death, make any 
examination of the books of said Dull and Wiley, or either of them, 
for the purpose of ascertaining the state of accounts between vou 
and them and _ the amount of profits to which you were entitled ? 
A. I neverdid butonce. I had curiosity to know, and was shown 
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a check-book that had belonged to Wiley, and which was in the 
hands of a man by the name of Locke, and found nothing but a 
stub showing the amount which had been paid to Shoemaker by 
said Wiley, out of which amount I received nothing; this was sub- 
sequent to the death of Wiley. 

39 X Q. When was this, as nearly as you can remember, and 
where was said check-book shown you? 

A. I have no recollection of the date, but simply know it was 
after his death, and in a house on Fayette street, near Calvert, for- 
merly kept by Rennert. Locke told me that he had the book and 

roduced it from behind the counter, and I looked at it and returned 
it to him. | 

40 X Q. Who is said Locke, and what connection had he with 
said business of said Wiley, or said Dull and Wiley ? 

A. He is a stone-mason, and I think was a boss for Wiley; what 
other connection he may have had, I know nothing about. 

41 X Q. I will now read a portion of your answer in this case, in 
which you say that during the lifetime of Wiley you received from 

the contractors through him $12,400, and after his death and 
269 subsequently to the award, in a note of the Union Railroad 
Company from Dull, $1,298.14, making the aggregate received 
by you on account of your share of profits, $13,698.14. So far as 


there is any discrepancy between these figures and those given in 


your present examination, what have you to say? 

A. In my testimony of to-day I gave figures from mere memory, 
but I now recognize the figures in my answer as correct. 

42 X Q. You were a witness for the contractors before the arbi- 
trators, aud testified in regard to the identity of a certain drawing 
or plan which was produced for the purpose of showing that there 
had been a change of plan, so far as the thickness of the brick-work 
of the tunnel was concerned ; is not that so? 

A. It is so. : 

43 X Q. Did you not also testify, as an expert, in regard to other 
items or points in controversy in behalf of the contractors? 

A. I have no recollection of having done so. 

44 XQ. Not in regard to the contractors’ claim for an allowance 
for damages caused by the caving in of part of the work ? 

A. I have no recollection of it. 

45 X Q. Nor in regard to their claim for a lift of material by der- 
ricks in excavation ? 3 2 

A. I have no recollection of having done so, and was ignorant of 
the nature of their claim against the company. 

46 X Q. Can you state positively that you did not testify as an 
expert in regard to either of these last-mentioned points ? 

A. I have no recollection of having done so, and am pretty sure I 

did not. 
270 47 X Q. In the check-book which was shown to you by 
Locke, are you sure that there were no stubs or memoranda 
upon stubs relating to the payments which were made to you? 
A. There was one stub upon which was written in pencil an 
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amount, which I have forgotten, with “J. E.” written also in pencil; 
that was all. ae oe 

48 X Q. What is Locke’s name—is it Milo Locke? 

A. It is. 


Re-examined: 


23 Q. Were the specifications, after being compiled under your 
direction, as you have testified in answer to the 2nd cross-question, 
submitted to Mr. Manning for his consideration ? 

A. They were submitted and had his approval. 

24 Q. In answer to the 20th cross-question you have stated that 
you had no recollection when and where Mr. Shoemaker’s promise 
or offer to divide with you any share of profit that might accrue to 
him was made. Was it made before or after the letting of the 
work. 

A. It was long after the letting of the work. 

25 Q. In your answer to the 18th cross-question you stated that 
you thought Mr. Manning was not continuously present and in per- 
sonal charge of the work in the months of June and July, 1871. Do 
you know who was in charge of the work during Mr. Manning’s ab- 
sence or absences during the months referred to ? 

A. I represented Mr. Manning in his absence during those 

months. 
271 26 Q. Had you personal charge of: the work ? 
A. I had not. 

27 Q. Who had? 

A. Mr. Kenley, the resident engineer. 

JOHN ELLICOTT. 


I, George Morris Bond, a commissioner as aforesaid, do also cer- 
tify that the reason for taking the foregoing deposition of John 
Ellicott was and is, and the fact was and is, that the said deponent 
was examined in pursuance of power conferred by virtue of a com- 
mission herewith returned and to me issued in this case. 

And I do also certify that the deponent was by me first carefully 
examined and cautioned and duly sworn according to law to testify 
the whole truth, and that the foregoing deposition was then reduced 
to writing by me and thereafter subscribed by the said deponent in 
my presence; and I do further certify that Iam not of counsel or 
attorney for either of the parties to the said cause, and that I am 
not interested in the event of the said cause. 

Given under my hand and seal, at the city of Baltimore, within 
the district of Maryland, this nineteenth day of November, in the 
year of our Lord one thousand eight hundred and eighty-three. 


{ Seal Commissioner Circuit Court for the District of 
Maryland, United States. 


GEORGE MORRIS BOND, 
U. S. Commissioner for Maryland. 
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272 | 19TH DECEMBER, 1883. 


ARTHUR W. MACHEN, a witness for the respondents, being by 
me first carefully examined and cautioned and duly sworn secntling 
to law to testify the whole truth, and being examined on behalf of the 
respondent, makes oath, deposeth, and saith as follows, to wit: 


My name is Arthur W. Machen. Iam of lawful age. I reside 
in Baltimore city and am a practicing attorney of the Baltimore 
bar. 

1 Q. State, if you please, whether you were the counsel of J. J. 
Dull in the trial of the arbitration before Mess. Tyson, Martin, and 
Whitcomb, mentioned in these proceedings, and in which The Union 
Railroad Company was the defendant. 

A. I was counsel. I was employed on behalf of Dull and Wiley, 
in the lifetime of Colonel Wiley, in the matter of their controversy 
with the Union Railroad Company, and as their counsel or the coun- 
sel of Mr. Dull, the survivor, prepared, in conjunction with Mr. 
Fisher, the counsel of the Union Railroad Company, the agreements 
under which the said arbitration was had, and attended at the trial 
before the said arbitrators. 

2 Q. State, if you please, whether General John Ellicott was ex- 
amined as a witness for the plaintiff in that case—the plaintiff J. J. 
Dull; and, if yea, state the subjects upon which he was examined. 

A. General Ellicott was examined as a witness on behalf of 
273 ‘the plaintiff, Dull, upon the question of the identity of a cer- 
tain plan of the proposed tunnel produced by the Union Rail- 
road Company before the arbitrators with a plan exhibited to per- 
sons contemplating bidding before any proposals were put in. That 
question affected certain items in the claim presented on behalf of 
the contractors, and which items are shown at the bottom of the first 
page of Exhibit J. J. D., filed with the commissioner in this case, 
and commencing with the words “damage to contractors by change 
of plan,” and are three in number, to wit: “In substituting five 
rings of brick for six in arch of tunnel, in reducing thickness in 
walls of tunnel from six feet to five, and in substituting in part brick 
for stone in lining of tunnel between base and spring-line.” 

3 Q. Was General Ellicott examined as a witness in the case in 
reference to any of the items of the claim of the plaintiff, as set out 
in said Exhibit J. J. D., except the items which you have specified 
in your last answer? | 

A. He was not. 

4 Q. Was General Ellicott examined in reference to the item 
claiming for additional haul, being the last item on the second page 
of the claim, as set out in said Exhibit J. J. D.? 

A. My recollection is clear that he was not examined upon that 
branch of the case; I mean with reference to the claim — increased 


allowance for haul. 
A. W. MACHEN. 


274 I, George Morris Bund, a commissioner as aforesaid, do also 
certify that the reason for taking the foregoing deposition of 
Arthur W. Machen was and is, and the fact was and is, that the said 
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deponent was examined in pursuance of a commission hereunto an- 
nexed, and of an order of court passed in said cause. —_ 

And I do also certify that the deponent was by me first carefully 
examined and cautioned and duly sworn according to law to testify 
the whole truth, and that the foregoing deposition was then reduced 
to writing by my sworn clerk, and thereafter subscribed by the said 
deponent; and I do further certify that I am not of counsel or 
attorney for either of the parties to the said cause, and that I am 
not interested in the event of the said cause. 

Given under my hand and seal, at the city of Baltimore, within 
the district of Maryland, this nineteenth day of December, in the 
year of our Lord one thousand eight hundred and eighty-two. 


Seal Commissioner Circuit Court for ee 
District of Maryland, United States. 


GEORGE MORRIS BOND, 
U. 8S. Commissioner for Maryland. 


275 Defendants’ Exhibits. 


Exuisit J. C. W. No. 1. 
Account. 
ENGINEERING DEPARTMENT, October, 1871. 
No. —. Union Railroad Co. to Charles P: Manning, Dr. 


1871. 
Nov. 1. For services as chief engineer from the 1st to the 
31st of October, one month, at $5,000 per 
OUI sess seis sw as snienencniin esnnniieinasiticanilasninicieaabailis etiai $416 66 


Received of Union Railroad Company, by hands of the treasurer, 
four hundred and sixteen dollars, in full of the above account. 


$416.66. CHARLES P. MANNING. 
276 Statement of Items. 
Exuipit J. D. W. No. 2. 
Dut vs. UN1IoN RAILROAD Co. 


Balance appearing to be due the contractors upon 
the estimates and accounts as furnished by com- 


I icine iciciiinsestn lps enieecteis satchel iliac tibiae 28,630 98 (a.) 
a thereon at 6 per cent. from July 15, 1873 
Wek siecle: wc: selon 
: ng addition thereto the contractors claim for— 
2,000 cubic yards of stone purchased by them and 2,000 
used by company for ballast, at $4 per yard...._ 8,000 
7,600 5 
15,200 cubic yards shrinkage of replaced earth (10 
per cent. upon 152,000 yards), at 35 cts. _._..- -- 5,285 
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7,600 
Haul of the said 15, 200 yards, at 3 3,710 feet or haul for 


replaced material.............-...-.......... 


(Mr. Hutton’s average haul) saci lp sia tk Giga ig octgi 


Cost of reconstructing break in tunnel arch__.---- 
Damage to contractors by change of plan in sub- 
—-P 5 rings of brick for 6 in arch of tun- 
TOE nisms mariners & Bice aisie! ote ain: ad eee 
277 Damage in reducing thickness of sustaining 
walls of tunnel from 6 feet to 5, 17,900 
cubic yards, at SO elp... 26.) ccna cwcinennniin 
Damage in substituting in part brick for stone in 
lining of tunnel between base and spring-line, as 
follows: 
Amount of brick-work so substituted for stone, 
4,220 cubic yards, cost of brick per we 50 
Cost of stone DOT FOIE ii cn i nienniniginiseeiens 4 00 


Difference in material_---.--.----------- 1 50 
Credit by difference in price paid under con- 


tract, 9.00 ~~ Dito ona bis cwenccnchkn adn 50 
OG SOI ns si siceivisksis descents wane 1 00 

GD ED eccentric als 
1,150 cubic yards, fall in drift, at $5, contract price 
Se OU CTRI sa so: sinitsns scrincntncn ancnndiaabaiame ee 


Haul of this 3,710 feet, Mr. Hutton’s average--_-_--.. 
1,150 cubic yards replaced over tunnel in filling the 
depression of the surface, at 35 cts. ....--.----- 
Haul of this 540 feet__..-....-.-. -.-.-...-------- 
1,000 feet, lineal, of ditch excavated in solid rock, 
costing contractors in excess of price of common 
“rock excavation, $2 per foot ------------ 

278 Extra cost of constructing eastern approach 
walls with ashlar facing .-....---------- 


14,000 cubic yards of excavation from barrow pits, 
at 30 I: isin si: ts sek. sensi ec sce cael ak a 
3,300 cubic yards of excavation not embraced in 
engineer’s cross-sections, as calculated by Mr. 
Mavrinet, 66. 75: CO. 6ccnnisccnvciecdismen sane 
Haul of this 3,710 feet, Mr. Hutton’s average------ 
3,300 yards replaced, Ot 30 Coc i cctie sconce 
Additional haul for which contractors are entitled 
to be allowed upon material included in the esti- 
mates, viz: 
According to calculations of Mr. Hutton. 57,215 40 
BOI iiss <a cies Withee: ecivali hisnetead eae aaa 7, 344 66 


2,642 50 
1,040 

7,049 

5,178 07 (a.) 


3,175 27 D. 
8,450 D. 
D. 
4,220 D 
5,750 D 
426 D 
402 (a. 
62 (a.) 
2, D. 
320 (a.) 
9,316 02 (%) 
4,200 D 
2,479 


49,870 74 
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146 
N. B—Mr. Yonge’s estimate for the 


whole work is..------- sais ices saiiibaitn 98,874 43 
Amount allowed in the estimates._---- 49,133 91 
Ditserenee 2. .. 22. nnn ennn 45,740 52 

279 147,175 45 


An allowance of 100 feet, horizontal for 6 feet 
vertical would amount upon 123,382 yards, 
over and above the estimates of company’s engi- 
neer, to (see Mr. Yonge’s calculation) --$15,979,72 20,000 00 
Interest from July 15th, 1873, to July 18th, 


ia siskn is ninceninenpscenisie erento tie $25,000 
Interest from July 15th, 1873, to July 21st, 
eS A ee anna re ae wren a 25,000 
Interest from July 15th, 1873, to February 
BO, FO esi sii niininrcnmenmnaiainn 5,000 
Interest from July 15th, 1873, to March 3d, 
OO sini nice tiara aisle 10,000 
—_—— 608 66 
147,784 11 


Interest on whole amount (except $608.66) from July 15th, 1876, 
to this time. 


279} Articles of agreement made and concluded this — day of 
, in the year of our Lord eighteen hundred and —, by 
and between , of the first part,and the Union Railroad Com- 
pany, of the second part, witnesseth : 

That, for and in cunsideration of the payments and covenants here- 
inafter mentioned to be made and performed by the said Union Rail- 
road Company, thesaid party of the first part do- hereby covenant and 
agree to construct and finish, in the most substantial and workman- 
like manner, tothe satisfaction and acceptance of the chief engineer of 
said Union railroad, all the — and such other work connected there- 
with as may be necessary to finish the said —,in accordance with 
the following specifications, so far as they may be applicable, and 
agreeably to the directions of the said chief engineer or his assistant 
in charge of the said work for the time being which may be given 
from time to time during the progress of the work, and to complete 
the same on or before the — day of ——, eighteen hundred and —, 
it being expressly agreed that the time herein stipulated shall be of 
the essence of this contract. 


Specifications. 


1, Graduation—Under this head will be included all clearing 
and grubbing and all excavations and embankments required for 
the formation of the road-bed or in any way connected with or inci- 
deni to the construction of the same. 

2. The clearing shall be of a width not less than sixty-six feet 
and as much more as the depth of cut or fill may require, and in 
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every case shall extend ten feet beyond the slope-stakes. In fillings 
of one and a half feet or less the trees and stumps must be grubbed, 
and in other cases they must be cut close to the surface of the 
earth. 

3. The road will be graded for a double track throughout and in 
conformity with such breadths, depths, and slopes of cutting and 
filling as may be determined by the engineer. 

4, The excavation will be divided into three kinds, viz., earth, 
loose rock, and solid rock. Under the head of earth will be included 
clay, sand, gravel, loam, and al] other matters of an earthy kind, 
however hard, stiff, or compact, and all boulders containing less 
than three cubic feet each. Under the name of loose rock will be 
included all stone and detached rock found in separate masses con- 
taining not less than three cubic feet nor more than one cubic yard; 
also all slate or other rock soft or loose enough to be removed with- 
out blasting, although blasting may be occasionally resorted to. By 


solid rock will be understood all rock found in masses containing 


upwards of one cubic yard, and which can be best removed by blast- 
ing. The bids will be made separately for each kind of material 
as just described. | 

5. Such ditches shall be dug within or without the limits of the 
road, as the engineer may direct. 

6. Materials necessarily wasted from the cuttings shall be depos- 
ited in the vicinity of the road according to the directions of the en- 

ineer. 

. 7. Materials required for embankment, and not supplied by the 
excavations within the line of the road, shall be obtained from the 
places and in the manner directed by the engineer. 

8. The road shall be secured against damage from all water-courses 
in the vicinity thereof or in contact therewith by building or facing 
the embankment with stone or by widening the existing or exca- 
vating new channels, or in such other manner as the engineer may 
direct. . 

9. Commodious passing places for all public and private roads 
crossing or in contact with or adjacent to said railroad shall be 
opened and kept in good condition, and sufficient fences shall be 
provided and maintained for the preservation of all growing crops, 
by the contractor. : 

10. The contractor, when directed by the engineer, shall lay aside 
for ballast for the rail tracks, in such places as may be pointed out, 
any excavated rock or stone, allowance being made, according to the 
judgment of said engineer, for such material as may be required to 
supply any deficiency in the embankment thereby occasioned. 

11. The distribution of materials directed by the engineer must be 
strictly adhered to. 

12. The excavation and embankment will be paid for separately ; 
the price of excavation being intended to pay for the removal of all 
material found within the limits and above the grade of the road, or 
taken from new channels cut for streams, or from ground excavated 
for roads, or for obtaining embankment for other purposes outside of 
said limits; the price of embankment being intended to pay for thesup- 
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personal superintendence to the work or discharge him from respon- 
sibility for its execution according to the contract. 

8. Whenever in this contract the word “ engineer” is used it is to 
be understood as applying to the local or resident engineer having 
charge of the particular work for the time being, except in those 
cases wherein the chief engineer is expressly mentioned. 

9. The contractor must carefully preserve the bench marks, 
stakes, and levels given by the engineer, and in case of neglect in 

this particular will be charged with the resulting expense. 
2793 In consideration whereof the said Union Railroad Com- 

pany doth hereby agree with the said part- of the first part 
that the said company shall and will, for doing and performing the 
work aforesaid, in the manner aforesaid, well and truly pay or cause 
to be paid to the said part- of the first part, — executors or admin- 
istrators, the following prices, vis: 

The above payments shall be made in the following manner— 
that is to say : During the progress of the work, and until it is com- 
pleted, there shall be a monthly estimate made by the aforesaid en- 
gineer of the quantity, character, and value of the work done during 
the month or since the last monthly estimate, four-fifths of which 
value shall be paid in cash to the said part- of the first part, at the 
office of said Union Railroad Company, on or before the fifteenth 
day of each month, and, when the said work is completed and so 
accepted by the said chief engineer, there shall be a final estimate 
made by the engineer of the quantity, character, and value of said 
work, agreeably to the terms of this agreement, when the balance 
appearing to be due to the said part- of the first part shall be paid 
to — upon — giving a release, under seal, to the said Union Rail- 
road Company from all claims or demands whatsoever growing in 
any manner out of this agreement. 

And it is expressly covenanted and agreed between the parties 
aforesaid that the monthly and final estimate of the engineer shall 
be conclusive between the parties to this contract, the former for the 
time being and the latter for all time, without further recourse or 
appeal; the monthly estimates of the engineer being, however, sub- 
ject to correction by him in any subsequent monthly or in his final 
estimate, for the reason that the monthly or current estimates, being 
merely made out as a basis for payment on account, will neces- 
sarily be only approximately correct, pains being taken, however, to 
~ make them as accurate as possible ; and if the chief engineer deems 
it proper at any time to revise and alter, in such manner as he may 
see fit, the monthly or final estimate of said engineer, then the 
estimate of said chief engineer shall be substituted, to all intents 
and purposes, in place of the estimate of said engineer; it being, 
however, wholly optional with the said chief engineer to exercise 
such power of revision or not. And it is further covenanted and 
agreed that all extra work required and not embraced under the 
items and prices above set out shall be done by the contractor at 
the estimate of the engineer, and said engineer shall embody in 
each monthly estimate a bill for the same, made out as correctly as 
possible, for the month preceding ; this bill shall be final for each 
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month, and the acceptance of the estimate by the said contractor 
shall be deemed and taken as waiving any further claim for or on 
account of extra work done up to that time. 

It is further agreed and understood that the work embraced in 
this contract shall be commenced within — days from the date here- 
of, and prosecuted with such force as the engineer shall deem ade- 
quate to its completion within the time specified in this agreement; 
and if at any time the said part- of the first part shall refuse or ne- 
glect to prosecute the work with a force sufficient, in the judgment 
of the engineer, for its completion within the time specified, then and 
in that case the engineer in charge, or such other agent as the chief 
engineer shall designate, may proceed toemploy such number of work- 
men, laborers, and overseers as may, in the opinion of the said chief 
engineer, be necessary to insure the completion of the work within 
the time hereinbefore limited at such wages as he may find it neces- 
sary or expedient; to pay all persons so employed, and charge over 
the amount so paid to the part- of the first part as so much money 
paid to said part- of the first part on — contract. 

And it is hereby further agreed that, in case the said part- of the 
first part shall not well and truly from time to time comply with 
and perform all the terms hereinbefore stated and stipulated on 
— part in manner and form and within the time hereinbefore men- 
tioned, or in case it should appear to said chief engineer that the work 
does not progress with sufficient speed or in a proper manner, or In 
case of interference with said work by legal proceedings instituted 
against the part- of the first part by other parties than the said com- 
pany, the said chief engineer shall have power to annul this ‘con- 
tract, if he sees*fit so to do, by serving a notice in writing upon said 
part- of the first part, if — be upon the work to receive it, or by 
posting such notice upon the door of — usual dwelling or boarding- 
ing-house, or any public place on or near the work, if — be absent 
therefrom, when, upon such serving of said notice, the foregoing agree- 
ments upon the part of the said company, and every clause and part 
thereof shall become null and void, and the unpaid fifth part of the 
value of the whole work done shall be forfeited by the said part- of 
the first part to the use of said company in the nature of liquidated 
damages. All right of occupancy in or upon any lands or property 
condemned for said company and all the rights whatever of said 
part- of the first part in and to any further prosecution of or interest 
in the work shall forthwith cease and terminate at the notice afore- 
said, and the said party of the second part may contract anew for 


the work remaining to be done, or may employ any other person or _ 


persons to do and complete the work herein mentioned, or so much 
of it as may remain unfinished, as though this contract had never 
been made. 

And it is further expressly agreed that the said company shall at 
any time have the right, without fault on the part of the part- of the 
first part, and for any reasons whatever that may appear sufficient 
to said company, upon giving thirty days’ notice thereof to the part- 
of the first part, to suspend tle execution of or annul this contract ; 
in which event the said part of the first part shall be entitled to the 
20—346 . 
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full amount of the estimates for the work done by — up to the time 
of such suspension or annulment without the deduction of one-fifth 
hereinbefore mentioned, and such suspension or annulment. shall 
not give to the said part- of the first part any claim for damages 
against the said Union Railroad Company. 

And the said part- of the first part hereby further covenant- and 
agree- to and with the said party of the second part that, in case it 
should be determined by the chief engineer to construct any further 
earthworks, bridges, culverts, drains, walls, or other works not now 
contemplated or hereafter enumerated upon or pertaining to the said 
section or sections, that the said part- of the first part will perform, 
construct, and complete the same as though the said work had been 
specifically set out herein, and for the prices hereinbefore stipulated 
to be paid for similar kinds of work, and upon the same terms and 
conditions, except with regard to the time of completing the same, 
which is hereby agreed shall be in that case reasonably extended, 
at the discretion of the chief engineer, when the limit fixed by him 
shall have the same effect as though it were inserted in this agree- 
ment. 

And it is further agreed that, where this contract shall be exe- 
cuted with a firm or more than one person, the said firm or persons, 
prior to the first estimate, shall designate, in a power of attorney to 
be furnished by the engineer and afterwards deposited with him, 
some person or one of their number to receive and receipt for the 
current estimate, and this power they may, on notice to the engineer, 
revoke or alter at their pleasure, so that some one duly authorized 
by them shall always have full power to draw and receipt for cur- 
rent monthly estimates; but this shall not extend to’final estimates, 
at the payment of which all the individuals signing this contract, or 
their personal representatives, must be present. 

In witness whereof the said part- of the first part ha- hereunto set 
— hand and seal, and the party of the second part have caused the 
signature of their president and their corporate seal to be hereunto 
attached and attested by their secretary. 


SEAL. | 
SEAL. 
SEAL. | 
SEAL. | 


Signed, sealed, and delivered in presence of— 


Done in duplicate on the day and year first above written. 
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full amount of the estimates for the work done by — up to the time 
of such suspension or annulment without the deduction of one-fifth 
hereinbefore mentioned, and such suspension or annulment. shall 
not give to the said part- of the first part any claim for damages 
against the said Union Railroad Company. 

And the said part- of the first part hereby further covenant- and 
agree- to and with the said party of the second part that, in case it 
should be determined by the chief engineer to construct any further 
earthworks, bridges, culverts, drains, walls, or other works not now 
contemplated or hereafter enumerated upon or pertaining to the said 
section or sections, that the said part- of the first part will perform, 
construct, and complete the same as though the said work had been 
specifically set out herein, and for the prices hereinbefore stipulated 
to be paid for similar kinds of work, and upon the same terms and 
conditions, except with regard to the time of completing the same, 
which is hereby agreed shall be in that case reasonably extended, 
at the discretion of the chief engineer, when the limit fixed by him 
shall have the same effect as though it were inserted in this agree- 
ment. 

And it is further agreed that, where this contract shall be exe- 
cuted with a firm or more than one person, the said firm or persons, 
aes to the first estimate, shall designate, in a power of attorney to 

e furnished by the engineer and afterwards deposited with him, 
some person or one of their number to receive and receipt for the 
current estimate, and this power they may, on notice to the engineer, 
revoke or alter at their pleasure, so that some one duly authorized 
by them shall always have full power to draw and receipt for cur- 
rent monthly estimates; but this shall not extend to’final estimates, 
at the payment of which all the individuals signing this contract, or 
their personal representatives, must be present. 

In witness whereof the said part- of the first part ha- hereunto set 
— hand and seal, and the party of the second part have caused the 
signature of their president and their corporate seal to be hereunto 
attached and attested by their secretary. 

[SEAL. | 
[SEAL. | 
SEAL. 
[SEAL. | 


Signed, sealed, and delivered in presence of— 


Done in duplicate on the day and year first above written. 
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Opinion. Filed 19th May, 1884. 


U.S. Circuit Court, District of Maryland. In Equity. 
Tae Union RaILRoAD CoMPANY OF BALTIMORE 


v8. 
JAMES J. Dutt & Others. 


The defendant, James J. Dull, together with a certain William M. 
Wiley and R. Snowden Andrews, on the Ist day of May, 1871, en- 
tered into a contract (which was afterwards modified by a supple- 
mental agreement) for the construction of a tunnel and other work 
upon the railroad of the complainant; and after the completion of 
the work and acceptance of it by the railroad company and part 
payment made according to its terms, an unsettled account existed 
between the parties, or between Dull & Wiley (who had bought out 
the interest of Andrews) and the railroad company, with reference 
to the work and the balance claimed to be due by said Dull and 
Wiley, and an action at law was instituted by said Dull (and said 
Wiley having meanwhile died) against the Union Railroad Com- 
pany in the Baltimore city court, which, under an agreement be- 
tween the parties, was referred to three engineers of eminence, who 
had been selected as arbitrators; and the arbitrators thereupon 
made an award in favor of the said Dull for the sum of $54,159.50, 

upon which judgment was entered by the said court on the 
281 I1i1th of January, 1877, after which a stay of execution upon 

certain terms was agreed to in consideration of the giving to 
the said Dull of certain promissory notes of the Union Railroad 
Company, guaranteed by the Canton Company of Baltimore, some 
of which notes subsequently were paid at maturity. 

The bill in this case was filed in the circuit court of Baltimore 
city to restrain the collection of the remaining notes or enforcement 
of the said judgment, and praving other relief, on the alleged ground 
that a certain John Ellicott, who was acting at the time of the mak- 
ing of said construction contract as assistant to the complainant’s 
engineer, had been promised by Samual M. Shoemaker, who was 
not one of the parties to the said construction contract, though 
alleged to have an interest in it, a share of the profits to result from 
it, and that said Ellicott furthermore had been called and examined 
on the part of said Dull as a witness before said arbitrators without 
disclosure of his interest; and upon the bill an injunction was 
granted ex parte by the said circuit court of Baltimore city, where- 
upon the cause, on the petition of said Dull, who is a citizen of the 
State of Pennsylvania, was removed to this court. 

It is not shown that Ellicott was in the employ of the complain- 
ants, but that he was emploved by the chief engineer and his salary 
paid by him, nor were any fiduciary relations existing between Elli- 
cott and the complainants. The testimony given by him before the 
arbitrators they did not agree to, and there is nothing to show that 

the award and the judgment upon it were not just and right. 
282 Under these circumstances it would not be equitable to set 
aside the award made by three of the most eminent engineers 
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the parties could find. It would serve no good purpose, for it must 
be that three equally qualified men would render the same award. 


The bill will be dismissed. 
HUGH L. BOND, 
Circuit Judge. 


Decree. Filed 22nd of May, 1884. 


In the Circuit Court of the United States for the District of Mary- 
land. In Equity. 


Tue Unton RAILROAD CoMPANY OF BALTIMORE 
vs. 
JAMES J. Dutt & Others. 


This cause standing ready for hearing, the respective counsel of 
the parties were heard, and the bill, answers, exhibits, and testimony, 
and all the proceedings were read and carefully considered ; and it 
appearing that the complainant is not entitled to the relief prayed 
in its bill— 

It is thereupon, this 22nd day of May, 1884, by the circuit court 
of the United States for the district of Maryland, adjudged, ordered, 
and decreed that the injunction granted on the tenth day of February, 
1879, in this cause by the circuit court of Baltimore city be, and the 

same Is hereby, dissolved. 
283 And it is further adjudged, ordered, and decreed that the 
bill of complaint of the complainant be, and the same is 
hereby, dismissed, and that the complainant do pay to the defend- 
ants their costs of this cause incurred in the said circuit court of Balti- 


more city and in this court. 
HUGH L. BOND, 
Circuit Judge. 


Prayer of Appeal by Complainant and Order of Court Thereon. Filed 
22nd May, 1884. | 


In the Circuit Court of the United States for. the District of 
Maryland. In Equity. 


THe Unton RAILROAD CoMPANY OF BALTIMORE 
vs. 
JAMES J. Dutt & Others. 


To the honorable the judges of the circuit court of the United States 
for the district of Maryland, sitting in equity : 

The Union Railroad Company of Baltimore, the complainant in 
the above-entitled cause, prays an appeal from the decree of the 
court passed in said cause on the 22nd day of May, 1884, and that 
the same may be allowed by the court. 

CHARLES MARSHELL, 
THOMAS W. HALL, 
BERNARD CARTER, 

Sol’rs for Compl't. 
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284 Ordered by this court, this 22nd day of May, 1884, that the 
appeal prayed by the complainant in the above cause be, and 


the same is hereby, allowed. 
HUGH D. BOND, 
Circuit Judge. 


Motion and Order Transferring Funds from State Court. Filed 23rd 
May, 1884. 


In the Circuit Court of Baltimore City. | 


THE Unrton RAILROAD COMPANY OF BALTIMORE. 


v8. 
JAMES J. DuLL & Others. 


To the Honorable Wm. A. Fisher, judge: 


The above-entitled cause having been removed to the circuit 
court of the United States for final adjudication the complainant 
moves the court to pass an order directing that the funds deposited 
by the complainant in this court as indemnity upon the granting of © 
the injunction be withdrawn from the registry of this court and 
paid into the registry of the said circuit eourt of the United States 
for the district of Maryland to abide the decision in that court. 

MARSHAL & HALL, 
Sol’rs for Compl’t. 


285 Ordered by the circuit court of Baltimore city, this 19th day 

of May, 1884, on the foregoing petition, that the clerk of this 
court draw a check, payable to the order of the clerk of the circuit 
court of the United States for the district of Maryland, for the sum 
of $14,993.14, heretofore paid into this court by the complainant, 
and that he take the receipt of the said clerk of the circuit court of 
the United States for the district of Maryland for the same said re- 
ceipt to show that the sate is given by said clerk of the said circuit 
court pursuant to an order of said court authorizing said clerk to 
receive the same for the purposes set forth in said petition. 


WILLIAM A. STEWART. 


I, James R. Brewer, clerk of the circuit court of Baltimore city, 
do hereby certify that the above is a true copy of the original motion 
and order of court thereon, passed 19th May, 1884, and now on file 
in this office in the above-entitled cause; and I further certify that 
the costs in this cause have been paid by complainant, as follows: 


CRN CID ociccmieni 0s nkn sce ated ae $37 75 
Cost of order of publication in Baltimore Daily News..._- - 30 00 
WOO vinci nw an cis ovis es sikapiees sia citeiaiaiagiih bias iain iii $67 75 


In testimony whereof I hereto set my hand and affix the seal of 
the circuit court this nineteenth day of May, 1884. 
[Seal Circuit Court of Baltimore City.] 


JAMES R. BREWER, Clerk. 
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286 MEMORANDUM.—23d May, 1884, $14,993.14 paid into the 

registry of this court by the clerk of said circuit court of 
Baltimore city, and same deposited with the assistant treasurer of 
the United States at Baltimore to the credit of this cause. 


Appeal Bond. Filed 30th May, 1884. 


Know all men by these presents that the Union Railroad Com- 
pany of Baltimore, a body corporate, duly incorporated under the 
laws of the State of Maryland, and Geo. Small and Charles Weber 
are held and firmly bound unto James J. Dull, Jacob C. Bamberger, 
John Ellicott, Samuel M. Shoemaker, the Canton Company of Bal- 
timore, and the National Mechanics’ Bank, and to each of them, 
severally, in the full and just sum of fifty thousand dollars, current 
money, to be paid to the said James J. Dull, Jacob C. Bamberger, 
John Ellicott, Samuel M. Shoemaker, the Canton Company of Bal- 
timore, and the National Mechanics’ Bank of Baltimore, and to 
each of them, severally, and to their certain attorney, executors, ad- 
ministrators, successors, or assigns, and to the attorney, executors, 
administrators, successors, or assigns’ of each of them severally; to 

the payment whereof, well and truly to be made and done, 
287 we bind ourselves and each of us, our and each of our heirs, 

executors, and administrators, jointly and severally, firmly 
by these presents. 

Sealed with the corporate seal of the said The Union Railroad 
Company of Baltimore, and the seals of the said George Small and 
Charles Weber. 

Dated this 29th day of May, in the year of our Lord one thousand 
eight hundred and eighty-four. 

Whereas lately, in the circuit court of the United States for the 
fourth circuit in and for the district of Maryland, a decree was 
passed in a cause in said court wherein The Union Railroad Com- 
pany of Baltimore was complainant and the said James J. Dull, 
Jacob C. Bamberger, John Ellicott, Samuel M. Shoemaker, The Can- 
ton Company of Baltimore, and The National Mechanies’ Bank of 
Baltimore were defendants, in equity, in favor of the said defend- 
ants ; from which said decree the said complainant has prayed an 
appeal to the Supreme Court of the United States, to be held at the 
city of Washington on the second Monday of October next, and it 
has been granted : 

Now, the condition of the above obligation is such that if the 
above-bound The Union Railroad Company of Baltimore shall prose- 
cute its said appeal with effect, and pay all costs and damages that 
may be awarded against it by the said Supreme Court in case it shall 
fail to me.ke good its said plea, then this obligation shall be void ; 
otherwise to be and remain in full force and virtue. 

B. F. NEWCOMER, Pres’t.  [sEAt. 
GEO. SMALL. [SEAL. 
CHARLES WEBER. [SEAL. } 


JAMES J. DULL ET AL. 


Signed, sealed, and delivered in the presence of— 
JOHN S. LEIB. : 
E. H. GRAY. 
CHAS. H. KOPPULONAY. 


Endorsed : “ Bond approved. Hugh L. Bond, circuit judge.” 


288 THE UNITED STATES OF AMERICA, To wit - 
District of Maryland, : 


To James J. Dull, Jacob C. Bamburger, John Ellicott, Samuel M. 
Shoemaker, the Canton Company of Baltimore, and the National 
Mechanics’ Bank of Baltimore, Greeting : 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be held at the city of Wash- 
ington on the second Monday of October next, pursuant to an ap- 
peal from a decree of the circuit court of the United States for the 
fourth circuit in and for the district of Maryland, in your favor, 
passed in a cause in said court, in equity, wherein The Union Rail- 
road Company of Baltimore was complainant and you were de- 
fendants, to show cause, if any there be, why the said decree so as 
aforesaid passed should not be corrected and speedy justice done to 
the parties in this behalf. 

Witness my hand and seal this 30th day of May, in the 

289 year of our Lord one thousand eight hundred and eighty- 

four. 
[The seal of the Circuit Court, Maryland. ] 
HUGH L. BOND, C’t Judge. 


Service of citation admitted on this 4th day of June, 1884. 
A. W. MACHEN, 
Sol’r for Def’ts, James J. Dull & 
John Ellicott & for J. C. Bamberger. 


Service admitted on this 3rd day of July, 1884, as to the Canton 
Company of Baltimore. 
ARCH’D H. TAYLOR, Solicitor. 


Service admitted on this 8th day of July, 1884, as to the National 


Mechanics’ Bank of Baltimore. 
THEOS. B. HORWITZ, Solicitor. 


290 [Epdorsed :] 27. The Union Railroad Company of Balti- 
more vs. James J. Dull & others. Citation to the Supreme 
Court. 


291 And thereupon it is ordered by the court here that a tran- 
script of the record and proceedings aforesaid, with all things 
relating to the same, be transmitted to the Supreme Court of the 
United States to be held at the city of Washington on the second 
Monday of October next, and the same is transmited accordingly. 
Test : JAS. W. CHEW, Clerk. 


160 UNION RAILROAD CO. OF BALTIMORE Vs. JAS. J. DULL ET AL. 


Tue Unirep States oF AMERICA, To wit: 
District of Maryland, 


I hereby certify that the foregoing 1s a true transcript of the record 
and proceedings of the circuit court of the United States for the 
fourth circuit, in and for the district of Maryland, in the said enti- 
tled cause. 

In testimony whereof I hereto set my hand and affix the seal ¢ 
the said circuit court on this 19th day of July, A. D. 1884. 

[The seal of the Cireuit Court, Maryland. 
JAS. W. CHEW, 
Clerk of said Circuit Court. 


Endorsed on cover: Maryland. C.C.U.S. No.546. The Union 
Railroad Company of Baltimore, appellant, vs. James J. Dull, Jacob 
©. Bamberger, John Ellicott, Samucl M. Shoemaker & Benjamin F. 
Neweomer, adnivrs c. i. a. of Samuel M. Shoemaker, deceased, The 
Canton Company of Baltimore, and The National Mechanics’ Bank 
of Baltimore. Filed 6th October, 185-4. 
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THE UNION RAILROAD COMPANY OF BALTIMORE, 
APPELLANT, 


OS, 


JAMES J. DULL, AND OTHERS. 


@ 
-—_ 


An Appeal from the Circutt Court of the United States 
Jor the District of Maryland. 


The Bill of Complaint of the Appellant was filed in the 
Circuit Court of Baltimore City on the 10th day of Febru- 
ary, A. D., 1879, and was thence removed, upon the appli- 
cation of the Defendants, Dull and Bamberger, into the 
Circuit Court of the United States for the District of 
Maryland. 

The Bill of Complaint alleged that on the first day of 
May, A. D., 1871, the Complainant entered into a written 
contract, with full details, specifications and prices,with the 
Defendants, James J. Dull, William M. Wiley and R. 
Snowden Andrews, as co-partners, for the construction of a 
line of railway from a point near the Belvidere Bridge, to 
tide water at Canton in the City and County of Baltimore, 
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embracing a tunnel to be built by drifting; and that on the 
sixth day of July following a supplemental contract was 
entered into between the parties, by which the contractors 
were allowed to construct the tunnel by open cut, instead of 
by drifting, and certain other modifications were made; 
that Andrews retired from the contract, with the consent of 
the complainant, before the completion of the work pro- 
vided for in it; that the work was completed by Dull and 
Wiley, and payments were from time to time made by the 
complainant, but that controversies arose between the con- 
tracting parties as to several matters connected with the 
contract and the compensation which ought to be paid to 
Dull and Wiley ; that Wiley died while the controversies 
were pending, and that, suit having been instituted by Dull, 
as the surviving partner, against the complainant, Articles 
of Agreement were executed between the parties for the 
reference of this suit out of Court, under the Maryland law 
and practice, to three arbitrators, who awarded a sum of 
about $54,000 in favor of Dull against the complainant, al- 
though there was really no just claim against it, and judg- 
ment was entered by the Court in said suit upon the award. 
The Bill then further alleged that when the specifications 
and other papers were prepared for the biddings for the 
work, the Chief Engineer of the complainant was Charles 
P. Manning, and the assistant Chief Engineer was John 
Ellicott, and that. by reason of engagements of Manning at 
the time in other railroad construction in the State of Ohio, 
the preliminary arrangements for bidding, the interviews 
with the bidders, and the general superintendence of the 
work for some months from its commencement were left in 
charge of said Ellicott almost entirely, and that he then 
possessed fully the confidence of the complainant and Mr. 
Manning; that upon the examination before the arbitrators 
Ellicott was examined on behalf of the latter, Dull being 
represented to be the sole surviving contractor, and Ellicott 
was presented as a disinterested witness and testified to pre- 
ended changes made in the plans after the making of the 
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contract; that, after the entry of the judgment on the 
award, some portion of it was paid in cash,and notes.of the 
complainant were given for the balance,the payment whereof 
was guaranteed by the Canton Company, of Baltimore; that 
about three months before the filing of the Bill of Com- 
plaint a suit was tried in one of the Courts in the City of 
Philadelphia between Milo Locke, formerly an employee of 
Dull & Wiley, and the executor of Wiley, in the course of 
whioh Dull was examined as a witness, and, upon his cross- 
examination, he admitted that there were two other parties 
secretly interested in the said contracts, together with Dull 
& Wiley, one of them being Samuel M. Shoemaker of Balti- 
more, since deceased, and the other the said John Ellicott, 
and that the nature of this evidence was communicated to 
the complainant by a person who was then present in the 
Court room, and was the first intelligence which the com- 
plainant received of the fraud perpetrated upon it in the 
corruption of its Engineer; that it has since learned that at. 
least eighteen thousand dollars was paid by Dull and Wiley 
to Ellicott, as much as ten thousand dollars having been 
paid at one time. The bill averred that the original and 
supplemental contracts for the construction, as well as the 
contract for the reference were procured from it by the fraud 
and deceit of Ellicott, Dull and Wiley with the knowledge 
of Shoemaker, that the award was based upon the contracts, 
and were also procured by the fraud and deceit of Ellicott, 


Dull and Wiley. 


The prayer of the Bill was that all the contracts and the 
award and judgment might be declared void and set aside, 
and that the parties might be enjoined from collecting the 
unpaid notes, and compelled to make restitution of the sums 
which had been paid to them under the judgment. (pp. 2-8 
of the Record.) Copies of the original and supplemental 
construction contracts and specifications, and the contracts 
for the arbitration were filed as Exhibits with the Bill. 


(Record pp. 15-30.) 
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Answers were filed by the Defendants, Dull, Shoemaker | 


and Ellicott, which are substantially the same. They assert 
that the claims of the contractors were well founded and 
and that the award was a just one; they deny that Ellicot was 
in the employment of the complainant, or received his com- 


-pensation from it, and aver was employed by Manning as 


his assistant, and was paid out of his salary; that the con- 
tracts and specifications were all submitted to and approved 
by Manning, and that Ellicott acted in good faith, for the 
advantage only of the Plaintiff; that he did not favor Dull 
and Wiley in any respect and had no opportunity for doing 
so; that he had no agency in giving out the bids, and had 
nothing to do with the superintendence of the work of con- 
struction subsequently. ‘The answers admitted that Ellicott 
had received thirteen thousand six huadred and ninety- 
eight dollars and fourteen cents, and the explanation given 
was that it was an unsolicited gift from Samuel] M. Shoe- 
maker to him of an interest to the extent of one-sixth, in 
the profits of the contract, and that Shoemaker had been 
originally offered a one-third interest in the contract, being 
expected to contribute his proportion of cash necessary for 
the operations, but had asked to have his share reduced to 
one-sixth, in order that the other sixth might be presented 
to Ellicott. 

(Answer of Ellicott, Record pp. 37-42.) 

(Answer of Shoemaker, Record pp. 43-48.) 

(Answer of Dull, Record pp. 54-64.) 


The only grounds assigned by the Judge of the Circuit 
Court for the dismissal of the Bill appear in the following 
citations from the opinion filed by him: 

‘Tt is not shown that Ellicott was in the employ of the 
Complainant, but that he was employed by the Chief En- 
gineer, and his salary paid by him, nor were any fiduciary 
relations existing between Ellicott and the Complainant. 
The testimony given by him before the arbitrators they did 
not agree to, and there is nothing to show that the award 
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and judgment upon were not just and right. Under these 
- Circumstances it would not be equitable to set aside the 
award made by three of the most eminent engineers the 
parties could find. It would serve no good purpose, for it 
must be that three equally qualified men wuuld render the 
same award.” 

(Record pp. 155-156.) 


The appellant respectfully assigns the following as errors 
in the decree of the Circuit Court aforesaid, for which the 
same should be reversed. 

Ist. That the evidence fully established each of the :ro- 
positions, that the Defendant Ellicott was in the employ- 
ment of the appellant, the Union Railroad Company of 
Baltimore, and that fiduciary relations existed between him 
and the appellant. 

2nd. That even if Ellicott was employed by the Chief 
Engineer of the appellant directly, instead of being em- 
ployed by the appellant itself, he was paid directly out of 
the treasury of the appellant and employed by its consent 
to take the place of the Chief Engineer, during the absence 
of the latter, and his relations to the appellant were of such 
a nature that any contract on behalf of the appellant in the 
making of which, or in the preliminaries for which, or in 
connection with which in any respect he acted for the ap- 
pellant would be fraudulent and voidable at the option of 
the appellant, if he had a secret interest in the fruits of the 
contract. procured before, at the time of, or after the mak- 
ing of the contract, and while his relations to the appellant 
continued. : 

3rd. That the merits of the award of the arbitrators, and 
the question whether the same was just and right are im- — 
material, and it was not incumbent upon the appellant to 
offer any proof upon this subject, as the contract under 
which the award was made and the rights of the parties 
were ascertained by the arbitrators was in fact fraudulent 
and voidable as stated in the preceding assignment of errors. 
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If the rights established by the award grew out of the con- 
tract, they must fall with it, even if it were true that the 
arbitrators properly interpreted and applied the contract. 

4th. That the effect of the testimony of Ellicott upon the 
minds of the arbitrators was immaterial, the contract hav- 
ing been fraudulent, and it is impossible to say what would 
have been the effect upon their minds, if the fact of his 
interest had been then disclosed. 

It is respectfully submitted that as to the matter-of-fact 
upon which the learned Judge of the Circuit Court based 
his decree he fell into an error, and that the relation be- 
tween Ellicott and the complainant was of such a nature 
that it was entitled to the benefit of his unbiased and un- 
corrupted judgment. — 

He was engaged in the service of the'company as early as 
December, 1870, and was then practically in sole charge, 
and remained in the service until September, 1871, some 
months after the letting of the contracts. m 

(Evidence of Wrenshall, pp. 87-98.) 
(Evidence of Kenly, pp. 96-97, Ist and 2nd Cross- 
questions, p. 100.) 


(Note.—An error has occurred in the record, Mr. Kenly 
having entered the service in 1871, and not 1881, and hav- 
ing so testified. The dates of his estimates also correct the 
error.) 


Ellicott received the payment of his salary directly from 
the treasury of the complainant, occupied their Engineer’s 
office, was recognized as the “Engineer in Charge” of the work 
and so described himself always until the return of Mr. 
Manning from Ohio, about May, 1871, when he described 
himself as “Associate Engineer.” (See the various Exhibits 
on pp. 115-123.) He was in fact the responsible Chief 
Engineer during the absence of his associate, Mr. Manning. 
His relation to the Company was of the same fiduciary na- 
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ture, whether his employment was directly by the appellant 
or by Mr. Manning. 

Mr. Shoemaker was examined as a witness by the com- 
plainant, and the examination is worthy of attention, since 
the nature of his answers, with his denials and retractions, 
lays bare the motives of the parties to the nefarious transac- 
tion in controversy. He denied at first that he had paid any 
part of the capital for conducting the work, and stated that 
his only transaction of that kind was a loan made to Wiley 
and returned by him. Being compelled to do so, he after- 
wards reluctantly produced his check book and was: then 
obliged to admit that he did pay to Wiley eight thousand 
three hundred and thirty-three dollars and thirty-three cents 
on the 28th day of June, 1871,as his part of the capital for 
the conduct of the work under the contract. (Record, 35th- 
38th Ans. pp. 79-80, 54th Ans. p. 8l-and Ans. 61 and 62 p. 
82.) 

He not only denied that he had paid his proportion of the 
capital, but he asserted that he had no right to any part of 
the profits and treated the payments to him as a gratuity 
from Mr. Wiley. (37th Ans. p. 79.) He admitted, how- 
ever, that he had already received, at the tiine the Bill was 
filed, thirteen thousand five hundred and fifty dollars and 
fifty-three cents. (Record pp. 82-3.) 

Mr. Shoemaker’s account of the manner in which he ac- 
quired his interest is remarkable. He states that Wiley 
voluntarily proposed that he should accept an interest of 
one-third in the profits, and that he then told Wiley that 
he did not wish more than one-sixth, and that he gave to 
Wiley the other one-sixth “todo as he chose with it,” and 
that he thought that it was “given” to John Ellicott, 
though he did not know certainly. (Record, Ans. 37-40, 
pp. 79-80. Ans. 55-60, pp. 81-82. Ans. 73-86, pp. 83-84.) 
The motive of Wiley for offering him one-third of his 
profits was, in his opinion, that he might puff Wiley by 
speaking well of him, though he would have done so in any 
event. (pp. 81-82.) 
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In the answer following the one above alluded to, he 
claimed to be himself the donor of the “gift” to Ellicott. 
(81 Ans. p. 84.) 

The reason assigned for the alleged gift from him to Elli- 
cott was as remarkable as his explanation of his own rela- 
tion to Dull & Wiley; it was because Ellicott was extremely 
poor, and in immediate need of money. It was a gift not 
calculated to relieve any immediate necessities of Ellicott, 
since it was uncertain, in his opinion, whether any profits 
would ever result, and it was certain that no returns could 
be had fora considerable period. In fact the first payment 
received by Shoemaker himself was two years afterwards. 

No other gift, even of a trifling character had ever been 
made by Shoemaker -to Ellicott. (Shoemaker’s testimony, 
Question 91-86, p. 84.) Mr. Shoemaker being a copartner 
in the enterprise with Dull & Wiley, and Wiley at least if 
not Dull also, having been apprised from the beginning of 
the scheme to interest Ellicott, the rights of the appellant 
are the same whether the gift to him was made by Shve- 
maker or by all of them. 

But the statement that the gift was made by Shoemaker 
alone is a subterfuge. 

Col. R. S. Andrews was one of the three ostensible con- 
tractors originally and afterwards retired. The arrange- 
ment between him and Dull and Wiley was at first that 
they should be equally interested, but he was afterwards 
informed by Wiley that Shoemaker had a rightful claim to 
an interest, and he was obliged reluctantly tosubmit to the 
reduction of his share to one-sixth. 

The arrangement then made between him and Dull and 
Wiley was that each of them was to have one-third interest 
in the profits and he was to receive one-sixth ; that the capi- 
tal to be contributed should be fifty thousand dollars, of 
which he should furnish one-sixth part, which he accord- 
ingly did. 

We have already shown that Shoemaker furnished only 
one-sixth of the capital in correspondence with his interest 
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in the profits. Hllicott furnished no money, and therefore 

Dull and Wiley not only gave Hillicott hia sixth interest in 

the profits, but paidin his proportion of the working capi- 

tal, without any eontribution from Shoemaker whatever. 
(Andrews’ Ev. pp. 109 to 111.) 


The payments were made by Wiley directly to Ellicott. 
Such was the secresy accompanying the gift, that it was 
concealed not only from the complainant, but from Col. 


Andrews. 
(Andrews’ Ev. 16th Ans. pp. 111 and 112.) 


Even Mr. Dull undertook by his answer, to disavow know- 
ledge of the connection of Ellicott with the contract until 
after the making of the supplemental contract in July, 1871, 
though he did not venture to offer himself as a witness. 

(Dull’s Ans. pp. 60.) 


It was concealed from the arbitrators and Ellicott him- 
self was examined against the complainant. (Whitcomb’s 
Ev. 7th Q. pp. 132, and 4th X-Q. pp. 133.) 

The transaction has all the badges of fraud. It was not 
only secret in its inception, but the payments to Ellicott 
were carefully made in a mode to baffle detection. Pay- 
ments were made to him in large amounts, the first being 
eight hundred dollars, the second two thousand dollars and 
afterwards a larger sum (apparently about nine thousand 
dollars), and yet all payments were in currency, the largest 
being paid at a hotel in Baltimore, and none at-Dull and 
Wiley’s office. No checks were drawn to his order by Dall 
and Wiley, or otherwise identified as being for money paid 
to him, except that there appeared on the stub of one check 
as a tell-tale memorandum, the letters “J. E.,” in pencil. 
This check book had been obtained by Locke, the same sub- 
contractor whose controversy with and suit against the 
Executor of Wiley brought to light the transactiou in con. 
troversy, and was slipped by him from behind the counter 

of a restaurant and exhibited to Ellicott. 
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No accounts were furnished, and neither Shoemaker nor 
Ellicott sought to investigate the books or test the amount 
of the earnings in any manner and no receipts were given 
by Ellicott. 

(Shoemaker’s 37th Ans. p. 79.) 
(Ellicott’s Cross-Examination, p. 140-142.) 


We will endeavor to show hereafter that it is unimport- 
ant whether Ellicott’s interest in the profits of the contract 
commenced at the time the contract was executed, or arose 
subsequently, before his connection with the service of the 
appellant had ceased. : 

It is admitted that it commenced before his connection 
with the complainant was terminated, but there has been 
an effort to postpone it until after the making of the —_ 
plemental contract. 

Mr. Dull asserted that he never heard of it until after 
the making of the supplemental contract of July, 1871, 
and that the arrangement with Ellicott was made “some 
time after” his own arrangement in regard to his share. 

(Dull’s Ans. p. 60.) 


Ellicott asserted in his answer that it commenced “some 
time after the letting.” 
(Ellicott’s Ans. p. 40.) 
(Shoemaker’s Ans. p. 44.) 


The reason why the effort has been made to postpone the 
inception of Ellicott’s interest to as late a period as possi- 
ble, and especially to place it after the execution of the 
supplemental contract, is obvious enough, upon a careful 
review of the evidence. 

Dull and Wiley were able to make a favorable bid, 
placing their biddings for driftings at low figures, and their 


offer for open cuttings, of which the quantity was small’ 


under the original contract, at high prices. The contract 
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having been procured, the supplemental agreement was 
afterwards obtained, by which the work was altered from 
drift to open cutting, and the price of the latter increased. 
The profits were.so large as to enable them to give away 
one-sixth, and, upon a working capital of fifty thousand 
dollars to distribute seventy-six thousand four hundred 
dollars, exclusive of the fifty-four thousand one hundred 
and fifty-nine dollars and fifty cents for which the award 
has been made, being more, exclusive of the award, than 
150 per centum of profit, and, inclusive of it, more than 
250 per centum upon the cash capital contributed. 

If the defence depends upon the time at which the cor- 
rupt agreement was made, it is the duty of the defendants 
to prove it, especially as the facts are entirely within their 
knowledge. But the testimony demonstrates that Ellicott’s 
interest, if not coincident with the execution of the’con- 
tract, preceded the supplemental contract of July, though 
the defendants have carefully refrained from introducing 
any proof of the exact date of the arrangement. 

The testimony of Col. Andrews (8th, 9th and 10th Ans. 
pp. 110-111), proves that Shoemaker’s interest was the.re- 
sult of a claim made by Shoemaker, and ste, as he stated, a 
voluntary offer by Wiley. 

Ellicott was a stranger to Dull and Wiley, but intimate 
with Shoemaker, through whom it was convenient to reach 
him. 

(Ellicott’s Evidence, 8th Ans. pp ti) A0I42 

Shoemaker’s claim, which, under the evidence, appears to 
rest upon nothing unless it be this procurement of Ellicott, 
was made before the written articles were executed by An- 
drews, and these articles were signed only a few days after 
the award of the contract, which occurred in the latter part 
of April, 1871. 

(Andrews Ev. 8th Q. p. 110. 45th and sixth X-Q. 
p. 112). 

The proposition to include Ellicott was coincident with 

the offer to Shoemaker. 
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(Shoemaker’s Evidence, 79th Q. p. 84). 
(Shoemaker’s Evidence, 94th Q. p. 85). 

Mr. Shoemaker admitted that the offer of the interest 
was made in May or June, 1871, and as early as June 28th, 
1871, he had paid in all his contribution to the capital. 

(Shoemaker’s Ev. 42nd Q. p. 80. 61st and 64th Q. 
p. 82.) 


Mr. Shoemaker mentioned to Ellicott, Wiley’s “promise ” 
to him, and told Ellicott that “if anything came of it,”’ 
Ellicott should have his share. 3 

(Shoemaker’s Ev. 94th Q. and Ans: p. 85.) 


It had ceased to be a promise and was a consummated 
agreement at least, as early as June 28th, 1871, when Shoe- 
maker’s payment was made. 


The law applicable to such a state of facts does not admit 
of question. The appellant will maintain as follows: 


1. 


Contracts, to which officers or trusted employees of corpo- 
rations are parties in their own behalf, are ordinarily not 
enforceable ; but when the connection of such officers or em- 
ployees with them has been concealed they are void to all 
intents and purposes, if the Company elects so to treat them, 
without any inquiry whether the company has been in Sact 
injured, and no rights can be maintained by the guilty par- 
ties under them. 

4 Howard, 503, 533, Michaud vs. Giraud. 

Story on Agency, Secs. 210, 211 and notes. 

Munson vs. Syracuse R. W. Co., 103, New York 58. 

1 MacQueen, 461, Blaikie vs. Aberdeen R. W. Co. 

3 Beaven, 78, 84, Gillett vs. Peppercorn. 

59 Maine, 277, 281, European and N. Amer. R. W. Co. 
vs. Poor. 


13 
21 Kansas, 398, Ryan vs. L. A. &c. R. R. 


Victoria Graving Dock Co. 
R. R. Co. 
108 U. 8.,885,5.C. fA. GS7 


2. 


14 Mich. 487-8. 
21 Kansas, 398. 


Malin’s judgment pp. 521-2, in the note. 
tion, does not arise in this case. 


93 U. S., p. 62, Grymes vs. Saunders. 
61 N. Y., p. 153, Hammond vs. Penrod. 


lent contract. 


was secretly in the pay of the Defendants. 


14 Mich. 487-8, Flint, &c., R. W. vs. Dewey. 

L. R. 10 Chan. Appeals, 515, 520-4, 525, &c. 
Panama, éc. Co. vs. Telegraph Worke Co. 

L. R. 3 Queen’s Bench Div., 549, Harrington vs. 


5 Central Law Journal, 527, Wardell vs. Union Pac. 
109 U. S. 522, Mounds vs. Brownsville, R. R. Co. 


Ellicott’s clandestine interest in the profits of the con- 
tract introduced an element fatal to its existence, whether 
the interest began with the contract, or arose afterwards. 


L. R. 10 Ch. Appeals, 526-528, and Vice-Chancellor 


The question as to how far a Court of Equity will relieve 
against a fraudulent contract after it has been executed, and 
where the parties cannot be restored to their former condi- 


If that question be considered material, we respectfully 
refer the Court to the following authorities bearing upon it. 


But this is an attempt on the part of the Defendants to 
recover money claimed to be due to them under a fraudu- 


The amount of the judgment in this case sought to be 
vacated, was ascertained and measured by the terms of a 
contract made by the Plaintiff through its Engineer who 
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That Engineer under his agreement, has already received 
a part df the sum awarded by the arbitrators, and is yet 
entitled to one-sixth of the balance of the judgment. 

If the Court permits the judgment to stand and be en- 
forced, part of it, one-sixth, will go to complete the pay- 
ment of the bribe promised to the Engineer. 

We only claim that the rights of the defendants for the 
work done by them and accepted by the Company, shall 
not be ascertained or measured by a resort to the fraudu- 
lent contract. 

If the judgment be vacated, their suit against the Com- 
pany still stands, and they can recover whatever they can 
show themselves to be entitled to, but not nee: the con- 
tracts. 

Or this case may be sent back to the Circuit Court to as- 
certain the actual value of the work done by the defend- 
ants, charging them with the amount they have received, 
and to enter a decree ne to the result of such an ac- 
count. 

When the contracts of May and July, 1871, shall have 


peen declared void, and the judgment based upon them 


shall have been vacated, the parties will stand as if the | 
work had been done without any contract, and the Defend- 
ants can recover accordingly. 

Such was the course adopted by his Honor Judge Miller 
in the case of Wardell vs. Union Pacific Railroad Company, 
(5 Central Law Journal, p. 529,) and it received the sanction 
of this Court upon appeal, 103 U.S., p. 655. See also Thomas 
vs. Brownville R. R. Co., 109 U. S., p. 522. 


4. 


The concealment and deception practised upon the appel- 
lant vitiates the award. The recitals in the submission 
were false, and calculated to mislead. Good faith and fair 
dealing required that the facts should be disclosed to the 
appellant. Their concealment not only induced the appel- 
lant to consent to the arbitration, when it never would have 
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done so, if it had been apprised of the truth, but it placed 
both Shoemaker and Ellicott in a position to have inter- 


course with the arbitrators, who would have regarded them 
as disinterested persons, and the evidence can leave no 
doubt that they would have neglected no opportunities open 
to them. 3 | 

13 Peters, 36, Smith vs. Richards. 


). 


The circumstances which rendered the contracts void 
were concealed from the complainant until after the judg- 
ment had been obtained. 

In such a case, a Court of Equity ought to grant relief 
and enjoin the Defendants, even after the judgment at law 
and enable the appellant to plead anew to the action at 
law, if this is to be allowed to stand. 

2 Story’s Eq. Secs. 887, 894. 

7 Cranch, 332, 333, Marine Ins. Co. vs. Hodgson. 
17 How. 445, Hendrickson vs. Hinkley. 

94 U. S. 653, Crim vs. Handley. 

13 Peters, 36, Smith vs. Richards. 


Although the declaration in the suit in the Baltimore 
City Court contained only the common counts, the action 
was in fact upon the contract, and the arbitration and 
award were based entirely upon it. See the Agreement for 
arbitration, pp. 15-18.) 

Indeed twenty thousand dollars of the amount awarded 
was obtained by means of the interpretation placed upon 


the words in the contract, “Haul for all material excavated, 


for each hundred feet hauled per cubic yard 1} cents.” 
The open cut was sixty feet in depth and machinery was 
used to elevate the material excavated, and allowance was 
made by the complainants’ president Engineer, Mr. Kenly, 
for the actual distance traversed, but claim was made and 
sustained that in lieu of this allowance the contractors 
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should receive approximate compensation for the distance 
which would have been traversed by hauling with carts. 
Evidence of Kenly, p. 107, and Cross-Examination p. 104-5. 
(Whitcomb’s Ev. 5th Q. p. 133.) 

Ellicott himself supplied the material for the contract, 
and furnished the expressions upon which this deceitful 
claim was founded. 

(Evidence of Mr. Kenly, 4th Q. p. 97.) 


The whole proceedings, the suit at law and the arbitra- 
tion, were entirely for the purpose of enforcing the void 


contract. 
THOMAS W. HALL, 


CHARLES MARSHALL, 
BERNARD CARTER, 
WILLIAM A. FISHER, 
Solicitors for the Appellant. 
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OCTOBER TERM, 1887. 


THE UNION RAILROAD COMPANY OF 
BALTIMORE, 


Appellant, 


JAMES J. 


BRIEF FOR APPELLEES. 


These facts are beyond dispute : 


On the 16th of March, 1871, the Union Railroad Company 
advertised for proposals for the graduation and masonry of a 
section of its railroad, including a tunnel, to be constructed 
under Hoffman street. There were sixty bidders. The low- 
est bid was that of Dull and Wiley, a firm consisting of James 
J. Dull and William M. Wiley. When the contract was 
awarded, R. Snowden Andrews, another bidder, was, with the 
consent of the Railroad Company, admitted as a co-contractor. 
A contract was executed, dated May Ist, 1871, by which Dull, 
Wiley and Andrews undertook to do the work according to 


the terms of the said lowest bid, 
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Owing to a change of plan on the part of the Railroad 
Company, and the determination to do a larger proportion of 
the work by open-cut excavation than was originally contem- 
plated, a supplemental agreement was entered into, dated the 
6th day of July, 1871, which substituted open or thorough cut 
for drifting, and provided for an increased compensation for 
open-cut excavations; the contractors, on their part, agreeing 
to indemnify the company against claims for damage to houses 
and contents from the construction of the said open cut or 


tunnel. 


Under the contract as so supplemented the work was fully 
performed, “in a most thorough and workmanlike manner,” 
and was accepted and made use of by the Appellant. It was 
completed in March, 1873. Some six or eight months before 
this, Col. Andrews, with the consent of the Railroad Com- 
pany, assigned his interest to Dull and Wiley, who thus be- 
came the sole contracting parties of the first part. At the end, 
several questions arose between the contractors and the Rail- 
road Company, which delayed the settlement of accounts. 


The balance due to the contractors according to the accounts 
furnished by the Company was $28,630.98. In addition, the 
contractors claimed several allowances which the Company 
was not willing to recognize. 


One question, which had given rise to some feeling between 
the contractors and the company’s engineers, was as to where 
the responsibility lay for the falling down of some of the 
brick arch of the tunnel. Both the building and falling down 
of this portion of the arch had taken place in the year 1872, 
and while the rest of the work was in progress. It was rebuilt 
by the contractors, who demanded compensation for the cost 
of the rebuilding, claiming that the accident was due to no 
defect of masonry but to engineering errors. 


Another item of claim grew out of the fact that the con- 
tractors had, at a considerable cost to themselves, introduced 
several hoisting machines, by which material was lifted to the 
surface, expediting the work, and saving much cartage which 
the Company would otherwise have had to pay for, 


Some stone, the property of the contractors, and not re. 
quired iu the construction of the tunnel, was broken up by 
the Railroad Company and made use of as ballast. 


There had been a shrinkage of replaced earth, which the 
engineer had not taken into account. 


Certain masonry was claimed by the contractors to have 
been wrongly classed by the engineer. 


Other matters of claim existed, but the above are all which 
the Arbitrators recognized or allowed for—excepting Interest. 


Pending negotiations for a reference of matters in dispute 
to arbitration, William M. Wiley died. 


A suit of James J. Dull, as surviving partner, against the 
Railroad Company, was docketed in the Baltimore City Court 
on the 10th of July, 1875. 


On the 20th of December, 1875, an agreement in writing 
for the arbitration of the matters in controversy between the 
parties was entered into, under one of the provisions of which 
the pending action in the Baltimore City Court was, by rule 
of Court, referred to the arbitrators, to the end that judgment 
should be entered on the award. The arbitrators selected were 
Henry Tyson, nominated by the contractors, Robert K. Mar- 
tin, nominated by the Railroad Company, and H. D. Whit- 
comb, who was chosen by the two former. They were all civil 
engineers of large experience and high reputation. 


Upon the wording of the supplemental agreement, in the 
clause providing for the contractors’ responsibility’for damage 
to houses and contents—“from the construction of the suid 
open cut or tunnel ”—which as the Company claimed made 
the contractors liable for such kind of damage to property 
adjacent to that part of the tunnel where the work was done 
by drifting or boring, as well as to the open or thorough cut 
part, while the contractors claimed that they had not entered 
into such a comprehensive obligation, and could not reason- 
ably be supposed to have done so, as damage over drift came 
from the existence of the tunnel itself, and could not be pre- 
vented by any of the measures of shoring or propping of the 
sides of the excavation provided for in the agreement. This 
question, however, of the construction of the supplemental 
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agreement, the Railroad Company would not consent to leave 
to the three engineer arbitrators, and required that it should 
be left to the determination of a lawyer. Accordingly it was 
so separated from the other questions, and submitted to a legal 
gentleman, who adopted the literal construction of the word 
“tunnel” in the agreement contended for by the Railroad 
Company, and his conclusion, operating hardly as it did, and 
subjecting the contractors to a liability of many thousand dol- 
lars beyond their contemplation when they signed the supple- 
mental agreement prepared by the Engineer of the Company, 
was acquiesced in by them, and the award of the arbitrators 
made in conformity with it. 


After a very full and patient hearing and thorough exami- 
nation of the case, occupying a period of several weeks’ 
duration, the arbitrators, Messrs. Tyson, Martin and Whit- 
comb, unanimously ascertained that the total amount due the 
contractors for the work done and interest was $73,240.70, 
deducting from which the sum of $19,081.50, the amount of 
the damages to “houses and contents,” the balance was 
$54,159.20, and for this they rendered their award in favor of 
the Plaintiff, James J. Dull. 


-The award was returned into the Baltimore City Court, 
and, after the lapse of the requisite period, during which no 
exceptions were filed by either party, Judgment was duly 
entered upon it on the 11th of January 1877, for the said sum 
of $54,159.20, with interest from the date of judgment and 
costs. : 


The Union Railroad Company was represented to be at that 


time without money to satisfy the judgment, and the Canton 


Company, being unwilling to have execution issue, requested 
the forbearance of the Plaintiff, and proposed, in case of a 
certain stay being conceded, to guaranty the payment of the 
debt by instalments. This offer was accepted by Mr. Dull. 
A cash payment was made, and for the balance the notes of 
the Union Railroad Company were given, the payment of 
which the Canton Company guaranteed. By this means exe- 
cution was averted, and the Canton Company and the Appel- 
lant gained all the time they asked for. Two of the stipula- 
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ted instalments onl y were paid, and on the day before the 
maturity of the third one, the present bill was filed and an ex 
parte injunction obtained from the State Court of Equity, at 


Baltimore. : ; 


It is not disputed that all the work of the construction of 
the tunnel was performed, and that the Appellant has enjoyed 
the full use and benefit of it ever since its.completion in 
March, 1873. While the Bill alleges that the award was 
unjust, it does not attempt to show in what respect it was so, 
unless this is supposed to be done by the allegation that the 
claim of the Contractors was “largely based” on the ground 
that “they had contracted with reference to a certain model 
for the tunnel presented to them by John Ellicott, the acting 
chief assistant engineer of the company, and that a change to 
their disadvantage was afterwards made,” coupled with the 
allegation “that the said Ellicott was presented and sworn 
before the arbitrators as a disinterested witness on behalf of 
the said Dull, and upon this testimony mainly, if not entirely, 
the said arbitrators allowed the pretended claim of the said 
Dull based upon an allegation of the change in the model 
for the construction of the said tunnel, and also other of the 
claims made by the said Dull, to which change said Ellicott 
testified, although in fact no change was made of [after} the 
execution of said contract.” 

But the proof shows that the award was in no respect 
founded upon the change of model or plan in question, and it 
also shows that the said change of model was the only matter 
with reference to which Ellicott testified before the arbitra- 
tors, and that his testimony, therefore, was wholly without 


influence. 

The evidence on this point is conclusive. At the hearing 
before the arbitrators a Bill of Particulars was presented by 
the plaintiff's counsel, a copy being given to each arbitrator; 
and upon the copy of Mr. Tyson, who acted as a chairman or 
secretary to the board, the conclusions of the arbitrators as to 
each item were noted in ink, and a statement subjoined show- ~ 
ing precisely how the aggregate amount was reached, This 


copy, with the handwriting and figures of Mr. Tyson upon it, 
is in evidence, Exhibit J. J. D., printed Record, page 64. 
The effort to indicate in print the changes made in the 
handwriting of Mr. Tyson has not been very successful; and 
as the the character and contents of the paper best appear 
by inspection of the original, it has been produced here under 
the 8th Rule. It is manifest from it that the award was given es 
altogether upon items with regard to which Mr. Ellicott was | 
mot examined. It further appears that the actual grounds 

of the award are (1) the accounts furnished by the Railroad 

Company, based on the measurements of its engineers, Man- 

ning and Kenly, shown in the last monthly estimate, No. 23, 

for March, 1873, with the small addition for work done in 

April of that year; '(2) the value of. certain stone used by the 

Railroad Company for ballast; (3) excavation of garth to 

replace certain shrinkage (not taken into account in engineers’ 
measurements,) with the haul of the same; (4) cost of recon- 

structing break in arch of tunnel—the original construction 
and downfall of which occurred in 1872 or 1873 (testimony of 

Kenly, Pr. Record, p. 106); (5) replacing other shrinkage over 

tunnel, and haul of this. These are all. The balance of the 

total sum awarded is interest. 


Mr. Tyson having died before this suit, his testimony could 
not be obtained, but Mr. Whitcomb was examined, and not 
only proved this memorandum of Mr. Tyson, but produced 
his own independent memorandum, to the same effect, made 
upon his own copy of the bill of particulars. Testimony of 

ere WVhitcomb, p. 131, Exhibit H. D. W. (T. D. W. No. 2 in 
printed Record,) printed Record, p. 144. 


It is thus perfectly certain that all of the questions upon 
which the award is founded arise out of transactions long 
subsequent to Mr. Ellicott’s connection with the Union Rail- 
road Company. If, therefore, he had testified with respect to 
any of those matters, his testimony would have stood like that 
of any other competent witness produced subject to cross-exam- 
ination. But it is further in proof—uncontradicted—that he 
was not examined as to any of these items of the claim, but 
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ouly as to a matter of fact relating to another item which the 
arbitrators wholly disallowed. 


Mr. Ellicott’s testimony on this point is explicit: (Pr. Rec- 
ord 141.) Mr. Whitcomb’s is as clear as it could be expected 
to be upon such a matter after the lapse of several years. (Pr. 
Record, 132.) Mr. Kenly, the appellant’s witness, when asked 
by its counsel, upon what Mr. Ellicott was examined, and what | 
testimony he gave, Pr. Record, p. 99, Q. 29, answered that he 
testified in regard to the plans ehown the contractors at the 
letting, and that they differed from those by which they were 
required to do the work. Afterwards, when pressed by the 
same counsel to say whether Ellicott was not also examined. 
on the haul question, he answered that his mind was not clear, 
that he thought he gave testimony as an “expert” on that ques- 
tion—but added “I am not clear on that.”” -On cross-examin- 
ation, p. 104, X-Q. 46, he further said “I am not certain by any 
means that he testified on that subject.” To remove a possible 
doubt upon the point, it was deemed proper to call one of the 
counsel, who had represented the contractor at the Arbitration, 
to prove what subject Mr. Ellicott was examined upon, and 
that he was not examined with regard to the haul. (Pr. Record, 
p- 148.) As the counsel of the Railroad Company, whose 
memory, or notes, would have corrected this statement, if 
erroneous, did not testify, and as Mr. Martin, the other arbi- 
trator, the nominee of the Railroad Company, was not called, 
it is presumed that it must be conceded to be sufficiently 
proved that the award was not founded in any degree upon 
any testimony given by Mr. Ellicott. 


Where the case of the complainant was based to so great 
an extent as the bill shows it to have been upon the two al- 
leged facts, first, that the contractors’ claim before the arbi- 
trators was “largely based” upon a supposed change of plan 
from the drawings exhibited before the letting of the work, 
and, second, that the allowance of the said claim was made 
upon Mr. Ellicott’s testimony, it was incumbent on the Appel- 
lant to substantiate both of these allegations by proof. Bat 
not only has the appellant failed to furnish such proof, but the 
appellees have produced conclusive evidence that the change — 
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of model, whether a fact or not, is wholly immaterial in the 
case, the award having proceeded on other grounds. 


Apart from all other defences, it would seem, therefore, to 
be a sufficient answer to the pretensions of the appellant, that 
the case set up in the Bill has broken down upon the proofs. 


A statement made on pages 10 and 11 of the Appellant’s 
brief is so erroneous as to call for correction; although, as the 
matter was not set up in the bill, and was not presented in any 
manner to the notice of the Circuit Court, it could not be 
availed of here as ground for reversal. The representation in 
the brief is that Dull and Wiley “ placed their biddings for 
driftings at low figures, and their offer for open cuttings, of 
which the quantity was small under the original contract, at 
high prices: the contract having been procured, the supple- 
mental agreement was afterwards obtained, by which the work 
was altered from drift to open cutting, and the profits were so 
large, &c.” Now that means, if anything, that Dull, Wiley & 
Andrews procured the supplemental agreement, and did it to 
take advantage of rates for open cutting fixed in the original 
contract. But, besides the injustice to the contractors of attrib- 
uting to them the making of the supplemental agreement of 
July 6, 1871, an instrument prepared by the Appellant’s offi- 
cers or counsel, and, as drawn by them, containing an equivocal 
phrase as to the responsibility for damages to houses and con- 
tents from drifting, probably unintentional on the part of the 
draughtsman, but of which the Company did not struple ulti- 
mately to take advantage, the idea that the contractors are 
responsible for the Company’s change of purpose as to the 


‘mode in which the greater part of the tunnel was to be made 


—the substitution of open cut for drift—is refuted by the 
recitals of the agreement itself, an instrument in the prepara- 
tion of which Ellicott is conceded to have had no part. The 
point made in Appellant’s brief is an after thought of counsel. 
How little foundation it has in fact, is apparent upon a com- 
parison of the two agreements of Ist May and 6th July, 1871. 


The contract of 1st May, in accordance with Dull & Wiley’s. 
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bid, provided for drifting at the rate of $5 per cubic yard, and for 
open cut excavation, other than solid rock, at 60 cents per cubic 
yard. In the supplemental agreement, the Railroad Company 
agreed to pay 15 cents additional for open cut—not the same 
rate, as the appellant’s brief put it; that ia to say, they were 
to receive 75 cents instead of 60 cents. On their side, the con- 
tractors undertook to shore up the sides, or take other precau- 
tions, and be responsible for all damages to houses and con- 
tents—as they naturally supposed, to houses and contents 
where such precautions were required, that is, along the open | 
cut, but, as the Company held them bound, for all damages of 
that nature anywhere along the line of the entire tunnel. If 
there was any unfair advantage taken in the supplemental 
agreement, it certainly was not on the side of the contractors. 


The argument in the appellant’s brief from the amount of 
profits, is strangely misconceived. The total cost of the 
tunnel, including the sum awarded by the arbitrators, and 
excepting from the latter the interest included in it, and ballast 
item, is about $869,000: of that, the profits are only about 13 
per cent; and this in the case of a work of peculiarly uncer- 
tain character, and extending over nearly two years. 


The allegation of Fraup, made in the bill, was distinctly 
met in the Answers, given under oath—in particular, the 
answer of Mr. Samuel M. Shoemaker, a gentleman of. the 
highest reputation, and not more conspicuous for his large 
wealth than for the generosity with which he used it. In his 
answer, he frankly took upon himself the whole responsibility 
for the gift to Mr. Ellicott. For that answer, filed the 17th ot 
May 1879, when he was in health, and the full possession of 
his faculties, see printed Record, p. 43. In no particular, 
has the appellant produced evidence to contradict its statements. 
It says that his bestowal upon Ellicott of one half of his own . 
share of the profits which might be made by Dull, Wiley and 
Andrews under their contract, was a mere donation, made 
entirely as an act of kindness to a then penniless friend, and 
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altogether without reference to his employment under Mr. 
Manning, the Engineer of the Union Railroad Company. 
The profits were then wholly contingent, but had they been less 
precarious, no one can truthfully assert that such an act of 
liberality, however rarely to be expected from some persons, 
was strange or unusual on the part of Mr. Shoemaker. 


Ellicott himself was produced by the Defendants as a witness, 
and subjected to all the rigors of cross-examination, and his 
testimony signally confirms the honesty of the transaction, and 
. the rectitude of Mr. Shoemaker. It does more; it shows how 
impossible it was for Mr. Ellicott, at the time of the gift, or 
afterwards, to render any service or advantage to the contrac- 
tors. While a temporary assistant of the Chief engineer—paid 
by the latter, out of his own salary, and not by the Railroad 
Company—under an arrangement limited to an exigency, and 
soon afterwards terminated, he had no connection with the 
construction of the tunnel, made no measurements, estimates 
or calculations touching the business of the contractors, never 
inspected materials they furnished, or supervised their work. 
The theory of the Appellant requires the gratuitous assumption 
of a purpose on Mr. Shoemaker’s part grossly to cheat the 
Company by corrupting their employee, for the paltry consid- 
eration of an interest in the reward of the perfidy no greater 
than he was willing to concede the agent for the service, and 
that that “nefarious” purpose was carried into execution by 
the voluntary debasement of a gentleman of General Ellicott’s 
unblemished reputation—at the instance of his friend and 


benefactor. 


In the entire absence of proof of such a conspiracy, the 
Appellant’s counsel call attention to the testimony of Mr. 
Shoemaker—called and examined by the plaintiff below, but 
only called nearly three years after the filing of his Answer, 
and at a time when he was laboring under a mortal disease, 
affecting the faculties both of body and mind. Under such 
circumstances, any individual might well have been excused 
from being subjected to the strain of a judicial examination; 
but the cruel inferences that the Appellant and its advisers 
would have been ready to draw from a refusal to testify put 
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an obligation upon him which an honorable man could -not 
bat acknowledge under any circumstances, short of such 
utter physical inability as would make it quite impossible to tes- 
tify. We believe we do not go out of the Record to allude to 
these circumstances. It is incredible that a man of Mr. 
Shoemaker’s acknowledged intelligence could have shown the 
impairment of memory throughout his examination which he 
himself exhibited his painful consciousness of (63d and 64th 
anwers) had he been giving.his testimony in the period of his 
vigor. Itisin the Record that he died before the case was 
docketed in this Court. 


Making the allowance fairly due to the testimony of a sick 
man, and taking the whole of it together, his answer is 
corroborated, and not the slightest reason is afforded to cast a 
shadow upon his memory. : 


In this connection, some salient facts deserve attention. 
First, the preliminary work, in the location of the line, de- 
vising the plan Of the tunnel, and framing specifications—the 
work with which Ellicott had more or less participation, 
although he did nothing, even in this, which was not super- 
vised and revised by Mr. Manning, the Chief Engineer—was 
performed before the 15th of March 1871. Second, all of this 
preliminary work was embodied in the printed proppaals, 
made thoroughly public, and distributed broad cast through 
the country, amongst the class of persons from whom bids 
were to be expected. (Wrenshall, page 93.) Third, Ellicott, 
dowh to this time, had no acquaintance with Dull or Wiley, and 
Mr. Shoemaker was in no manner connected with them, nor 
had he any idea that he ever would be concerned with them, 
Fourth, there was much competition, and the bid of Dull & 
Wiley was the lowest out of the sixty received. (Wrenshall, 
page 90.) Fifth, the letting was conducted by Manning, per- 
sonally, and he and not Ellicott was called on to give such 
advice as the officers of the Company might require in the 
construction of them. (Ellicott, page 134.) Sixth, at the 
time when Wiley offered Shoemaker an interest in the 
profits, the contract with the Railroad Company was an 
accomplished fact, and the written agreement of May 1, 1871, 
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had been signed, and it was sometime after the signing of the 
written contract that Mr. Shoemaker told Ellicott he would 
give him one-half of his, Shoemaker’s, share of the profits. 
Seventh, from the time of the letting of the work onward, 
Ellicott, as an Engineer and assistant of Manning, had noth- 
ing to do with the Tunnel, nor was his employment, or the 4 


course of his duties, such as to bring him into relation with 
the contractors or their work. (See testimony of Kenly and 
Ellicott.) Finally, the matters of contention on which the 
award was rendered arose after Ellicott’s employment by the 
Company’s engineer had wholly ceased. 


PoINTS. 


1. The bill required the defendants to answer under oath ; 
and consequently the answers being responsive to the allega- 
tions of the bill, must be taken to be true im the absence of 
countervailing proof to the contrary by the satisfactory testi- 
mony of two witnesses, or of one witness and corroborating 
circumstances equivalent in weight to a second witness. %, 2% +. 

Vigel vs. Hopp, 104 U. S. .441. 

Voorhees vs. Bonesteel & Wife, 16 Wall. 16. 
41st Equity Rule. 

2 Story Kq., sec. 1528. 


The Answers show that Dull, Wiley and Andrews entered 
into no engagement with Ellicott, and that what Shoemaker 
did was an act of benevolence, and altogether free from fraud- 
ulent purpose. They show that no prejudice to the Complain- 
ant was intended, and:that no harm in fact resulted. There is 
no proof to contradict any statement of the answers. 


Mr. Shoemaker’s Answer, page 43, states that sometime 
after the execution of the construction contract, Wiley pro- 
posed to him that he should have a one-third interest in the 
profits to be made under the said contract, the respondent 
being expected to contribute some money in the nature of 

‘ capital; and the said answer further states “when the: said 
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Wiley unexpectedly to this respondent proposed to allow him 
an interest of. one-third in the profits from the said contract, 
this respondent, without attempting to estimate the probable 
amount of such share of profits, and in fact wholly uncertain 
whether there would be any profits or not, mentioned the fact 
of said Wiley’s promise aforesaid to said Ellicott, and at the 
sume time told him that if anything came of it he would let 
him, Ellicott, have one-half of what this respondent should so 
receive. There was no contract or agreement of any kind 
between the said Ellicott and this respondent on the said sub- 
ject. * * * That he informed said Wiley of the fact of 
his having promised to divide his own share of profite.with 
said Ellicott, and for convenience said Wiley was authorized 
to make payments directly to said Ellicott accordingly.” 
Printed Record, pages 44 and 45. 


Mr. Ellicott, in his answer, (page 40, printed Record,) says 
that “sometime after the letting this respondent was informed 
by the said Samuel M. Shoemaker, who in many ways had 
manifested a disposition to befriend him after his return to 
Maryland at the termination of the civil war, that he, the said 
Shoemaker, was to receive one-third of any profits there 
might be from the contract, and that this respondent, if he 
pleased, might have one-half of what should so come to him, 
the said Shoemaker. This respondent thanked the said Shoe- 
maker for his kindness and accepted it, without imagining that 
there was anything in the relation he temporarily occupied to 
the said chief engineer, Manning, to make it improper, or even 
questionable, so to do.” 


General allegations of fraud amount to nothing. Until con- 
nected with some specific acis tor which one person is in law re- 
sponsible to another, they are without effect. 

Ambler vs. Choteau, 107 U.S. 591. 


2. This is the case of an Executed, not executory, contract. 
The tunnel has been constructed, and the complainant has 
been in possession of it since the time of its completion in 1878. 
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Even in those cases where it is possible to restore the status 
quo, “cancelling an executed contract is an exertion of the 
most extraordinary power of a Court of Equity. The power 
ought not to be exercised except in a clear case, and never for 
an alleged fraud, unless the fraud be made clearly to appear ; 
never for alleged false representations, unless their falsity is 
certainly proved, and unless the complainant has been de- 
ceived and injured by them.” 

Atlantic Delaine Co. vs. James, 94 U. S. 214. 


The case of Panama & South Pacific Telegraph Co. vs. India 
Rubber and Telegraph Works Co., L. R. 10 Chari. 515, so much 
relied on by Appellant’s counsel, has no application. There 
the contract was not executed; the cable was not delivered, 
nor, as it seems, was it even laid; the complainant was not 
bound to receive it, under the contract, without the approval of 
their engineer, who had become disqualitied by entering into 
the sub-contract with the defendant; and all that had passed 
between the contracting parties was a partial payment of 


money by the complainant to the defendant, which could be | 


and was decreed to be refunded. It is impossible to imagine 
that the decision in that case would have been made, if the 
complainant had accepted and made use of the cable, and 
made no offer to return it. This indeed is conceded in the 
opinion of Malins V. C. in that case: 10 Ch. B. 523. 


4. A fraud which did not exist at the time of the making of 
the contract could not vitiate it. 
Hale vs. Continental Life Ins. Co., 12 Fed. R. 360. 
Mellish, L. J., Panama Tel. Co. vs. India Rubber 
Co., L. R., 10 Chan. 531. 


In no case will Equity order a contract to be delivered up 
to be cancelled, unless there was fraud in obtaining the con- 
tract itself. | 

Page Wood, V. C., Onions vs. Cohen, 2 Hem. & 
Mill, 361. 
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5. The award and the Judgment in this case constitute a — 
conclusive bar to the relief sought. ae 


United States vs. Throckmorton, 98 U. 8. 61, 65-8. . 
Flower vs. Lloyd, 10 Ch. D. 8327; 27 W. R. 496. 


I. NEVETT STEELE, 
ARTHUR W. MACHEN, < 
Solicitors for Appellees. 
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ALFRED RICHARDS VS. BROOKE MACKALL, JR. 


1 Original Bill. Filed Ap't 11, 1882. 
In the Supreme Court of the District of Columbia. In Equity. 


BrookE MACKALL, Jr., 
v8. 
ALFRED RicHarps & Mrs. A. RicHarps, His Wife, & No. 8118. 
LEONARD MACKALL. 


The complainant brings this his bill in equity against the above- 
named defendants, & thereupon says— 


Ist. 


That he is a resident & citizen of the District of Columbia, & the 
defendants are also residents & citizens of said District, the said Mrs. 
Alfred Richards being the wife of said Alfred Richards & the said 
Leonard Mackall being the brother of complainant. 


2nd. 


That on or about the year 1851 Brooke Mackall, Sr., the father of 
complainant, purchased and paid for lot No. 7, in square 223, at 
the southwest corner of 14th street & New York avenue, in the 

city of Washington, D. C., of W. W. Corcoran & William S. 
2 Nickolls & James Dunlop & the representatives of Francis S.° 

Key, who were then the owners thereof, holding the legal & 
equitable title thereto, & took a contract in writing of said Corcoran, 
of which a copy is annexed hereto & marked Exhibit No.1, & in 
pursuance thereof he then took possession of said property, which he 
continued to hold until deprived thereof, as hereinafter stated. 


3rd. 


That a conveyance of a moiety of said property was about that 
time executed by the said W. W. Corcoran, a' copy of which is an- 
nexed & marked Exhibit No. 2, but owing to some controversies 
the said conveyance was not delivered to said Brooke Mackall, Sr., 
until Nov. 22nd, 1865, at which time it was so delivered. 


4th. 


That said Brooke Mackall, Sr., failing to obtain a conveyance of 

the moiety held by said Nickolls, Dunlop, & Key, a bill was 

3 filed by him to compel such conveyance, & proceedings & 

conveyance were, therefore, had, as appears by copies thereof 
annexed & marked Exhibit No. 3. 


5th. 


In or about the year 1859 said Brooke Mackall, Sr., for good con- 
sideration, promised verbally to make a conveyance of said property 
to complainant & put him in possession thereof, & he, induced 
thereby & relying thereupon for the purpose of improveing said 
property, commenced the erection of a building thereupon and paid 


Pe ae eh Sea 734 pel pe a ee a ae tm 
‘ ko> s) :: Te dae OL > gid Pei, at > > ¥ okie $e ae te te CO yy px SR 6 Bs SREP ny 23 se cole 1, 2 hie 3 Ese on a Se ik rs oe ie ae 
Le a SBT ee : Sige per * 2.8 ee TeX 5. OR Sane ve PE te arabe | 2 Ff wagh ary - a wal > sf - eee . s A eS et re Ke 
ah se ESSE este Wat a: Ce RS et Sree. eee age ake ee pa Tas eee Le cao, Bt ee dee Bel ste OF Die Lk hs ata ook Dae a i NM FA 
Ki ate Best SO ats She “3S Son ee a "yD + . aes FO m>. gers Eee me a me ae x 
: “ ; - ’ Ni % 
S 


I ROL PRMSROR NII SAIN ne 


ne no 


» 
ee 
na 
wt 
sal date oo ae 
7 2% Ce 
ey 
oy, 
a 
Ble 
om 


‘Gas ots a rie eas ry 2 
Sinn Tatts H 


OER RSET AG 


2 ALFRED RICHARDS VS. BROOKE MACKALL, JR. 


large sums of money on account thereof, and in so doing incurred 
certain other indebtedness to divers persons; but the United States, 
having taken possession of the greater portion of the same for milli- 
tary uses, and prevented the completion of said building and con- 
tinued to hold it for a long time, whereby he was deprived of the 
use of it, by reason of which he was unable to pay such indebtedness, 
and thereupon suits were commenced and proceedings were 
4 had as follows, to wit: 
George H. Plant filed his declaration against complainant 
January 19th, 1867—at law, No. 3478; judgment was obtained, exe- 
cutions issued, and were returned, as appears by copies thereof annexed : 
and marked Exhibit No. 4. 
Mathew G. Emory filed his declaration against complainant Jan- : 
uary 19th, 1867—at law, No. 3477; judgment was rendered, execu- 
tions issued, and were returned and appraisement made, as appears | 
by copies thereof annexed and marked Exhibit No. 5. ; 
On or about the first of October, 1867, the said Alfred Richards | 
and one Thomas A. Richards recovered a judgment at law against 
complainant for the sum of $897.42, with interest and costs,and exe- 
cutions issued thereon and were returned, as shown by copies thereof 
annexed and marked Exhibit No. 6. : 


| 

6th. 

In the spring of 1870 advertisement of sale of a portion + 
: 


a 


5 of said property was published in the Evening Star of said 

city and continuances thereof made, as appears by copy thereof 

hereto annexed and marked Exhibit No. 7; and on the 13th day 

of June, 1870, under color thereof, sale was made to the said Alfred 

Richards at the price of $2,500. } 

The following is a diagram of the said lot No. 7 and the property 
claimed to have been so sold: 


The lines A C E F represent the outlines of said lot, and the lines 
A CDG represent the part thereof claimed to have been so pur- 
chased at said sale. 7 
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A copy of the conveyance, executed by the said marshal, purport- 
ing to have been made in pursuance of such sale, is annexed 
6 and marked Exhibit No. 8. | 
Soon after the said Thomas A. Richards released and con- 
veyed all his interest in said property to the said Alfred Richards 
by deed, duly executed and recorded. 


8th. 


The said $2,500 proceeds of sale were applied first to costs of sale, 
then to the satisfaction of the judgments of Plant and Emory, leav- 
ing to be credited on the judgment of A. & T. A. Richards $646.89. 
The said executions were issued and delivered to D.S. Gooding; who 
was then the marshal of the District of Columbia, but the alleged 
sale and conveyance were made by A. Sharp, who was the marshal 
of the District at the time of sale. 


9th. 


A short time after the execution of the said deed by said marshal, 
Sharp, to wit, in September, 1870, the said Alfred Richards, without 
the consent of complainant or his father, took possession of the prop- 

erty so sold, and claiming it to embrace all within the lines 
7 running south from the southwest corner of 14th street and 

New York avenue 44 feet; thence running westerly on a line 
running parallel with New York avenue to the west end of the lot ; 
thence northerly to New York avenue, and thence easterly along 
said avenue to the place of beginning, and has since held and is 
still holding possession of the property so taken by him, and has 
received the rents and profits, as shown by the following statement 
thereof made by his agent, which now amount to nearly the sum of 


$18,000: 
WasHINGTON, December 9, 1880. 
Judge W. Willoughby. 

Sir: Without entering into absolute minutiz, it is my opinion 
that the premises held in possession by A. and T. A. Richards, 
corner New. York avenue and 14th street, have rented from July 1, 
1871, as follows, viz: | 

Part to Emily Peterson, from July 1, 1871, to February, 1877, at 

$75 per month; thence forward at $50 per month, repairs 
8 and commissions deducted. John O. Evans rented a part of 

same building from October, 1871, until February, 1873, at 
$100. 


Febrey and Smith rented from February 1, 1873, until February, 
1876, at $100. 

F. J. Tibbitts rented from May 15, 1876, to January, 1879, at $100 
per month; thence forward at seventy-five dollars, all, of course, 
subject to abatements, more or less, for repairs. Mrs. Peterson and 
Tibbitts continue tenants at the rendered rates mentioned. 

JOS. C. G. KENNEDY. 
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10th. 


The complainant, at the time of such sale and at divers times 
thereafter, complained to said Richards of the injustice done by such 
alleged sale and endeavored to procure an arrangement and com- 
promise with him, he promising repeatedly to do what was right in 
the premises, and promising that as soon as he should be reimbursed 

by rents and profits or otherwise for the money he had ex- 
9 pended he would release his claim upon said property, and 

promised from time to time to render an account of his claim, 
but no account was ever rendered, except one so extravagant that it 
could not be considered, and he never has been able to effect any 
arrangement with him. 

On the 8th day of August, 1873, tender was made to said Richards 
of $1,362 to pay the entire judgment obtained by him against said 
complainant, which he refused. 

On or about the 2nd day of April, 1873, the said B. Mackall, Sr., 
and wife executed a conveyance, a copy of which is annexed and 
marked Exhibit No. 9. 

On the 13th day of January, 1874, the said Brooke Mackall, Sr., 
and Joseph B. Hill executed and delivered to the said Leonard 
Mackall, as trustee, a conveyance of this property, as appears by 
copy thereof annexed and marked Exhibit No. 10. 

On the 3rd day of January, 1878, the said Leonard Mack- 
10 all commenced a suit in the supreme court of the District of 
Columbia, No. 19635, in ejectment, to recover possession of 
said property and mesne profits, and trial was had, but judgment 
was rendered against him, which judgment was affirmed in April, 
1882, by a majority of the court in bane, substantially upon the 
ground, as complainant is informed and believes, that the legal title 
of said Leonard Mackall as trustee had expired by reason of the 
death of said Brooke Mackall, Sr., which took place on the 7th day 
of March, 1880, during the pendency of said suit. Reference is 
made to the opinion of said court fora fuller statement of such 
grounds, to be hereafter filed. No further action has been taken in 
said cause by said trustee. 


12th. 


On the 27th day of February, 1880, the said Brooke Mackall, Sr., 
exccuted and delivered to this complainant a conveyance of hisin- | 
terest in said ——— and in the then pending suit in eject- 

11 ment, as will be seen by Exhibit No. 11 hereto annexed. | 
The fair value of the property claimed to have been pur- 

chased by said Alfred Richards is, as complainant estimates and | 
charges, not less than $40,000. : 


~ 18th. 


The said Alfred Richards has claimed certain other indebted- 
ness, and he, in connection with other judgment creditors, fileda | 
bill in equity to subject the remainder of the lot not claimed to 
have been sold by said marshal to the payment of such alleged in- 
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debtedness, which ‘property would be amply sufficient to pay the 
whole thereof, as charged, in which suit it has been adjudged and 
decreed that complainant had an equitable interest in said property 
subject to the satisfaction of such liens, and a decree has been made 
in said suit to sell said property to pay such of said claims as may 
be established therein. No account of said claims has yet been 

taken in said suit, and the validity of any of them is not in- 
12 tended to be admitted hereby. : 


14th. 


The said Richards, as heretofore shown, has actually received rents 
and profits amounting to a large sum in excess of the judgments on 
which the alleged sale was made, but complainant is willing that he 
should be allowed what may be just and equitable on account of the 
said judgments as a set-off against the said rents and profits. 


15th. 


The said Richards, instead of applying the rents and profits or a 
sufficient portion thereof to the payment of taxes assessed against 
the said property or providing for their payment, as in duty he is 
bound to do, has- converted the same to his own use regardless of 
such payment, by reason of which a large amount of unpaid taxes 
has accumulated, to wit, several thousands of .dollars, and on ac- 

count of this sale is threatened to be made, to the great dam- 
18 age of the interests of complainant therein. The amount 

for rents and profits which have accumulated is already very 
large and is rapidly increasing, and complainant is apprehensive 
that he has not sufficient security therefor without the same can be 
taken possession of by the court and payment of taxes be made 
from rents and profits and other orders made whereby the same can- 
not be misapplied or wasted. : 


16th. 


The complainant is advised and charges that the alleged sale of 
said property by the marshal is invalid and void for the following 
reasons, to wit: 

1st. The sum at which it was bid of- was grossly insufficient and 
inadequate compared with the value of the property. 

2nd. The executions on which -the sale was made were issued 
without authority for the reason that at the time other executions 
had been issued, which had not been returned. 

3rd. Such executions were not in accordance with the judg- 

14 ments, said judgments being personal judgments only, while 

the executions directed the sale to be of specific property 
described therein. 

4th. Such executions did not sufficiently describe the nature of 
the interest of the debtor in said property, whether legal or equita- 
ble or otherwise, nor define the boundaries thereof so that the prop- 
erty could be identified, nor did they conform to the description in 
the declarations in said suits or either of them. 7 
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5th. The court rendering the judgments in the first two cases 
named in paragraph 5 did not have jurisdiction to render any 
other than personal judgments, the proper court for the enforce- 
ment of a mechanic’s lien being in equity. | 
6th. The said Brooke Mackall, Sr., was not a party to any of the 
said proceedings or suits, although he then held the legal title. 
' %th. The sale of an equitable interest in real estate cannot be 
made under executions at law, whether by enforcement of a 
mechanic’s lien or otherwise. 
15 8th. The interest of Brooke Mackall, Sr., whether legal or 
so could not be divested from him by any proceed- 
ing to which he was nota party; said complainant then had no 
interest except that arising from a verbal promise to convey and 
lis action thereon, as before described. 
9th. The alleged levies and sale were made long after the return 
day of the writs. 
10th. The said executions were issued and delivered to D. S. 
Gooding, who was then the marshal of the District of Columbia, 
whereas the advertisement, sale, and conveyance purport to have 
= made by Alexander Sharp, who was marshal at the time of 
sale. : 
11th. The advertisement of sale does not sufficiently describe the 
property nor the nature of the interest to be sold, nor does it agree 
with the other proceedings in the cause. 
12th. The ch etecrmrson, ok the marshal does not conform to any of 
the other proceedings in any of the said causes. 
16 For these defects, irregularities, want of authority, and other 
defects in said proceedings the complainant believes and 
charges that the purchase, made, as it was, by a judgment creditor of 
one of said executions, was enabled to be made at the merely nom- 
inal sum of $2,500.00, and thereby was caused a most unjust and in- 
iquitous sacrifice of said property, and said purchaser thereby ob- 
tained an advantage which he is not entitled to hold. 


Prayers. 


1st. Complainant prays that the sale and conveyance made by 
said marshal to the said Alfred Richards, and all transfers and con- 
vevances depending thereon, may be adjudged and decreed to be in- 
valid and void. 
2nd. That the complainant may be adjudged and decreed to be 
the owner of said property, and that he may have title and posses- 
sion thereof free from any claim arising from such sale and convey- 
ance. : 
3rd. That an account be taken of all rents, issues, and 
17 __ profits received by said Alfred Richards from the said prop- 
erty, and that complainant have judgment and decree for 
such amount, subject to all legal and proper deductions. 
4th. That a receiver be appointed to take possession of said prop- 
erty during the pendency of this suit; that rents and profits be 
directed to be applied to the payment of proper taxes unpaid or to 
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become due thereon, and proper security be given for such rents and 
profits as may hereafter accrue, and such other orders made as will 
protect and secure the interest of complainant therein. 

5th. That the said Leonard Mackall may be decreed to convey 
the legal title to complainant or his order. : 

6th. The complainant prays that process may issue against the 
defendants, Alfred Richards and Mrs. A. Richards, his wife, and 


§ Leonard Mackall, requiring them and each of them to fully and 


truely answer, upon their & each of their corporeal oaths, the 

18 several allegations in said bill contained as if the same were 
here again repeated. 

7th. That complainant may have such other and further relief ag 


may be just and equitable. 
B. MACKALL, JR. 


W. WILLOUGHBY, 
Sol. for Comp’t. 


DisTRIcT OF COLUMBIA, 88: 
Brooke Mackall, Jr., being sworn, says: “I do solemnly swear that 
I have read the above bill by me subscribed and know the contents 
thereof, and that the facts therein stated upon my personal knowl- 
edge are true, and that the facts stated therein upon information 
and belief I believe to be true.” | 
B. MACKALL, Jr. 


Subscribed and sworn before me April. 11, 1882. 


[L. s.] R. J. MEIGS, Clk, 
By R. J. MEIGS, JR., Ass’t. 
19 ExurBit No. 1 to Original Bill. Filed April 11, 1882. 


Exhibit No. 1. 


I hereby agree to sell to Brooke Mackall, and he takes, the undi- 
vided half of lot seven, in square two hundred & twenty three, said 
half containing 7,499} square feet, more or less, at thirty cents per 
square ft., amounting to $2,249.80 for that number, on at of which 
I hereby acknowledge to have received the sum of two hundred 
and forty-nine 45 dollars, and he is to give his note at thirty days, 
with interest for two thousand dollars, priviledged to pay the same at 
any time within thirty days from date, and on full payment of said 
note and interest I ain to execute and deliver him a deed conveying 
all my right, title, and interest in and to said undivided half. 

Washington, Nov. 19, 1851. 


(Signed) W. W. CORCORAN. 
Rents to date, to present owners. 
20 Exuisit No. 2 to Original Bill. - Filed April 11, 1882. 
Exhibit No. 2. 


This indenture, made this first day of March, in the year of our 
Lord one thousand eight hundred and fifty-two, by and between 
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William W. Corcoran, of Washington city, of the first part, and 
Brooke Mackall, of the same place, of the second part, witnesseth : 
That the said party of the first part, for and in consideration of the 
sum of two thousand two hundred and forty-nine 49, dollars, cur- 
rent money in the United States, to him in hand paid at and before 
the ensealing and delivery of these presents by the said Brooke 
Mackall, the receipt whereof is hereby acknowledged, hath given, 
granted, bargained, and sold, aliened, enfeoffed, conveyed, and con- 
firmed, and by these presents doth give, grant, bargain, and sell, 
alien, enfeoff, convey, and confirm, unto him, the said Brooke 
Mackall, and his heirs and assigns forever one undivided 
21 moiety or half part of lot numbered seven (7), in square num- 
bered two hundred and twenty-three (223), as distinguished 
on the public plat of the city of Washington, together with all and 
singular the buildings, improvements, rights, ways, privileges, and 
appurtenances to the same belonging or in any matter appertaining, 
and the remainders, reversions, rents, issues, and profits of the same, 
and all the right, title, interest, and estate of him, the said party of 
the first part, in and to the same; to have and to hold the said lots, 
pieces, or parcels of ground and premises, with the appurtenances as 
aforesaid, unto him, the said Brooke Mackall, and to his heirs and 
assigns, to his and their only use, benefit, and behoof forever ; and the 
said party of the first part, for himself, his heirs,executors, and admin- 
istrators, hereby covenants, promises,and agrees to and with the said 
party of the second part, and his heirs, executors, administrators, and 
assigns, in the manner and form following—that is to say, 
22 that he, the said party of the first part, and his heirs shall 
and will warrant and forever defend the said lots, pieces, or 
parcels of ground and premises, with the appurtenances as aforesaid, 
hereby conveyed or intended to be conveyed unto him, the said party 
of the second part, his heirs and assigns, from and against him, the 
said party of the first part, his heirs and assigns, and against all 
persons claiming or to claim the said described premises or any part 
thereof by, through, or under them or any and every of them; and, 
further, that he, the said party of the first part, and his heirs shall 
and will at any and all times hereafter,at the cost and request of the 
said party of the second part, his heirs and assigns, make, execute, 
and deliver such other and further assurances in law for the more 
perfect conveyance of the premises as aforedescribed unto him, the 
said party of the second part, and his heirs and assigns, as he 
23 or they or his or their counsel learned in the law shall or 
may devise, advise, and require. 
In testimony whereof the said party of the first part has hereunto 
set his hand and seal the day ar year first hereinbefore written. 


W. W. CORCORAN. [sEAt.] 


Signed, sealed, and delivered in the presence of me—the date being 
first altered from “ December” to “ March” and from “ fifty-one ” to 
“fifty-two ”— 

ANTHONY HYDE. 
N. B. VAN ZANDT. 
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District oF COLUMBIA, sar 
County of Washington, \ To wit: 


We, Anthony Hyde and Nicholas Biddle Van Zandt, justices of 
the peace in and for the county of Washington aforesaid, do hereby 
certify that William W. Corcoran, who is personally well known to 
us as the identical person who executed the foregoing and annexed 
deed, bearing date the first day of March, A. D. 1852, appeared 

before us, in our county aforesaid, and acknowledged the same 
24 to be his free act and deed. 
Given under our hands and seals this first day of March, 
A. D. eighteen hundred and fifty-two. 
ANTHONY HYDE. .[sKat.] 
N. B. VAN ZANDT. 


Received for record Sept. 29, 1873, and recorded in liber No. 731, 
folio 170, et seq., one of the land records of the District of Columbia, 


and examined by— S. WOLF. Recorder 


25  |Exnursit No. 3 to Original Bill. Filed April 11, 1882. 
Exhibit No. 3. 


To the hon. judges of the circuit court of the District of Columbia 
for the county of Washington, sitting in equity: 


Humbly complaining, sheweth unto your honors your orajor, 
Brooke Mackall, that on the 25th day of July, in the year eighteen 
hundred and thirty-one, a certain Edward Thompson, of Philadel- 
phia, conveyed lot No. seven, in square No. two hundred and twenty- 
three, in the city of Washington, to William S. Nickolls, of George- 
town, D. C., in trust to sell the same at public or private sale and 
for cash or upon credit, with the assent of Francis S. Key and James 
Dunlop, of said Georgetown, and on payment of the purchase-money 
to convey the same in fee-simple to the purchaser, and out of the 
proceeds of sale to pay the reasonable expenses attending the exe- 

cution of the trust; in the next place, to pay to Francis 
26 S. Key and James Dunlop, Esqs., one-half of the proceeds of 

the sale of said lot for legal services rendered by them, and 
the balance of the purchase-money to pay over to the assignees of 
said Thompson, viz., Richard Renshaw and Peter Mackie, all of 
which will appear by reference to a copy of said deed herewith filed, 
marked Exh’t A B, which your orator prays may be taken as part 
of this bill of complaint. — 

Your orator is advised that the said deed constituted the said 
William S. Nickolls a trustee as to one undivided moiety of said lot 
for the said Renshaw & Mackie, and as to the other moiety for the 
said Key & Dunlop, and that upon a sale by said parties of their 
respective interests in said property the said Nickolls would be 
bound to convey accordingly. 
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And your orator further shews that the said Nickolls heretofore 
purchased in his own right the interest of said Renshaw & Mackie 
in said property, viz., one undivided moiety thereof, and sub- 


27 sequently sold the same to William W. Corcoran, from whom 

it has been purchased by your orator, and that your orator 
has likewise purchased from the said James Dunlop and the repre- 
sentatives of the said Francis S. Key all their interest in said prem- 
ises, so that he is now the sole and exclusive owner thereof. 

And your orator further shows that, being entitled to a convey- 
ance of said lot from said trustee, your orator has called upon him 
for a deed of the moiety to said lot to which said Key & Dunlop 
were entitled, and he has refused to execute said deed, whereby your 
orator has incurred great inconvenience & loss, having been thereby 
prevented from selling said property at a considerable profit. 

Your orator is advised that his only relief is through your hon. 
court, and that he is entitled to relief by a decree of your hon. court 
requiring said Nickolls to execute said conveyance. 

In tender consideration whereof and forasmuch as your 
28 orator is without adequate relief at common law, and to the 
end that the said William S. Nickolls may be made a party 
defendant hereto and may be required to make true, full, and _per- 
fect answers on his corporal oath to the several matters herein 
alleged, and that your honors may require him to execute a good 
and sufficient deed in fee-simple to your orator of the undivided 
moiety of said lot of ground purchased by him from said James 
Dunlop and the reps. of said Francis S. Key as aforesaid, and may 
grant such other & further relief in the premises as may be just 
and equitable—all of which your orator humbly prays—may it 
please your honors, the premises considered, to grant the usual writ 
of subpeena, &c.; & he will ever pray, &c. 
(Signed) WALTER 8S. COX, Sol’r. 


Circuit Court of the District of Columbia for the County of Wash- 
ington. In Equity. 


B. M. vs. W.S. N. 


29 “Tn this case it appears to the court that the defendant, W. 

S. N., has not appeared and answered the bill of complaint 
within the time required by the rule of this court. The 16th day of 
May, A. D. 1856, ordered that the bill of complaint be taken pro con- 
fesso against the said defendant, W. S. N.; and it is further ordered, 
adjudged, and decreed that the prayer of the said bill be granted, 
and that said defendant do forthwith convey to said complainant, 
B. M., his heirs and assigns, by good and sufficient deed in fee- 
simple, the moiety of the premises described in said bill of complaint, 
it having been purchased by said complainant from J. D. and the 
representatives of Francis S. Key, deceased, said complainant to 
cause said deed to be prepared, and to tender the same to said 
Nickols for execution; the decree to be absolute against said defend- 
ant in case no cause shall be shown to the contrary at or before 
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the term of the court next subsequent to that to which the 
30 decree shall be returned executed. _ 


By order of the court: } 
JOHN A. SMITH, Clerk. 
True copy. - JOHN A. SMITH, Clerk. 


Brooxe M. vs. W. S. N. 


Avaust 31, 1856. 
B. M., 1 Exhibit, sub. to Sep. and Oct. May 6, 1856, decree. New 
copies sent to be served and returned by the marshall 20 May. Served 
November 6. Decree made final with costs. 


Circuit Court of the District of Columbia for the County of 
* Washington. | 


B. M. vs. W. S. N. 


It appearing to the court that no cause has been shown to the 
contrary, : 

It is by the court this sixth day of November, A. D. 1856, 

31 ordered that the decree nisi passed in this case the 16th day 

of May last be, and is hereby, made final and absolute against 

the defendant, W. S. N.; and it is further ordered and dec that 
said defendants do pay the costs of this suit. 

By order of the court. 


Test : : JOHN A. SMITH, Clerk. 


32 Exnrsit No. 4 to Original Bill. Filed April 11, 1882. 
Exhibit No. 4. 


In the Supreme Court of the District of Columbia, the 19th day of 
January, 1867. 


GEORGE H. Prant, Plaintiff, 
At Law. No. 3478. 


Vv. 
Brooke MackKaALt, Jr., Defendant. 
[Seal Supreme Court of the District of Columbia. ] 


The President of the United States to the marshal for said District, 

Greeting: 

Summon the defendant in fhe above-entitled case to appear in 
said court on or before the first special term thereof occurring 
twenty days after service of this writ and answer the declaration 
herewith served, and warn him that on default of so doing the 
plaintiff may proceed to judgment and execution at the trial term 
of said court next after said service; and do you return this writ 
into the clerk’s office immediately after service so indorsed as to 
show the time and manner of executing it; and if you cannot serve 
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it within six months, the day of its issuance exclusive, then 


33 return it into said office for renewal. 
Witness: 
(Signed) D. K. CARTTER, 
Chief Justice of said Court. 
(Signed) R. J. MEIGS, Clerk. 


KENNEDY & WEBB. 


Indorsements on the back of the summons: 


Received July 16, ’67. 
Served copy of summons & decla. on def’t. 
July 17th, 67. 


(Signed) D. S. GOODING, Marshal. 
Service acknowledged. 
(Signed) B. MACKALL, JR. 
Petition. 


Supreme Court of the District of Columbia. 


GEORGE H. Pant, Plaintiff, 
v8 At Law. No. 1866. 


BRooKE MAcKALL, Jun’r, Defendant. 


The plaintiff sues the defendant and files this his complaint 
against him, and says that heretofore, to wit, on the — day 

34 of December, A. D. 1864, he sold and delivered to the said 
defendant five thousand three hundred and thirty-three press 

bricks at and for the price of $25 per thousand, amounting to 
$133.33, on which the said defendant is entitied to a credit of $5.55, 
as shown by the annexed account; that the said bricks were sold 
and delivered to the said defendant under a contract made by the 
said plaintiff with the said defendant that the said plaintiff would 
sell and deliver the said bricks to the said defendant at the premises 
hereinafter described at and for the price of $25 per thousand ; that 
the said defendant, at the time the contract for the sale of the said 
brick was made, was the owner in fee-simple of that part of lot num- 
bered seven (7), on square numbered two hundred and twenty-three 
(223), in thecity of Washington, contained within the following metes 
and bounds: Beginning for the same at the northeast corner of the 
said square and running thence south forty-four feet ; thence 

35 west to the west line of said lot ; thence in a northerly direc- 
tion with the west line thereof to the north line of the said 

lot, and thence in a northeasterly direction with the said north line 
to the place of beginning, and of the building being erected thereon ; 
that the said bricks were furnished tothe said defendant at the said 
premises, to be used in the construction of the building being 
erected thereon, and were actually used in the construction thereof ; 
that the said plaintiff, on April 20th, 1865, filed a notice of his inten- 
tion to hold a lien on the said parcel of land and building for the 
price and value of the said bricks under and by virtue of the pro- 
visions of the act of Congress entitled “An act for the enforcement 
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of mechanics’ liens on building-, and so forth, in the District of Co- 
lumbia,” approved Feb. 2nd, 1859 ; that the said building hasa front 
of forty-four feet on 14th street west, has been carried up to the 

third story, which is not yet completed, and the said building 


36 is now in an unfinished condition, and that there is now due. 


to the said plaintiff the sum of one hundred and twenty- 
seven dollars and seventy-eight cents ($127.78) after allowing the 
said credit of $5.55, with interest on the said sum of $127.78 from 
December 3rd, 1864. 

The said plaintiff prays that the said premises may be sold and 
the proceeds of sale app ied to the payment of the said claim of the 
said plainjiff and of all other liens on the said premises in the man- 
ner provided by the statute in such cases made and provided. 

(Signed) WM. F. MATTINGLY & 
KENNEDY & WEBB, =. 
Atty’s for PUf. 
The defendant is to plead hereto on or before the first special 


term of the court occurring twenty days after the service hereof ; 


otherwise judgment. 
(Signed) WM. F. MATTINGLY & 
KENNEDY & WEBB, 
Attorneys for the Plaintiff. 


37 | WasHINGTON, D. C., Dec. -rd, 1864. 


Mr. B. Mackall, Jr., to Geo. H, Plant, Dr. 


To 5,333 press bricks delivered, at $25.00 per thousand_-_ $133 33 
Cr., by 222 arch brieks, at 2$.--...------ .----------.-- 5 56 


$127 78 
Filed Jan. 19th, 1867. 


In the Supreme Court of the District of Columbia. 


BrooKE MACKALL, Jr., 
ats. hac Law. No. 3478. 
GEORGE H. PLANT. 


The defendant says he was never indebted as alleged. 
The defendant says he did not promise as alleged. 
(Signed) 3 JOHN D. McPHERSON, 
Attorney for the Defendant. 
Indorsement on the back: 


G. H. PLant 
vs. 3478. 
B. MACKALL, Jr. 


The clerk will please file this plea. 
Sept. 3rd, 1867. 
(Signed), 


Filed 3rd Sept., 1867. 


J. D. McCPHERSON, 
Att. for Def't. 


ce 
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38 In the Supreme Court of the District of Columbia, the 6 of 
September, 1867. 


GEORGE H. PLANT 
v. to. 3478. 
Brook MACcKALI, Jr. 


The plaintiff takes issue upon the defendant’s first and second 
pleas. 


(Signed) KENNEDY & WEBB, For Pl ff. 
Filed Sept. 7th, 1867. 
GEORGE H. Piant, PI’t’ff, 


v. baw 3478. 
Brook MAcKALL, Jr., Def’t. 


The plaintiff, by his attorneys, Messrs. Kennedy and Webb, prays 
judgment of his demand against the defendant, who, by his attorney, 
Mr. McPherson, relinquishes his plea and says that he cannot deny 
but that the plaintiff ought to have judgment against him for one 
hundred and twenty-seven 73%, dollars, with interest thereon from 

December 3, 1864. Therefore it is considered that the plaintiff 
39 recover against the defendant said sum of one hundred and 

twenty-seven 7,8, dollars, with interest as aforesaid, and $20.65 
for his costs of suit, and that he have execution thereof, to be levied 
of the premises described in the declaration & other property of the 
defendant. 


Execution No. 1. 


In the Supreme Court of the District of Columbia, the 17th day of 
April, 1868. 


GEORGE H. Prant, Plaintiff, 
v. At Law. No. 3478. 
Brooke MACKALL, Jr., Defendant. 


The President of the United States to the marshal for said District, 
Greeting : 


_ You are hereby commanded that of the goods and chattels, lands 
and tenements, of the defendant, particularly part of lot 7, sq. 223, 
in the city of Washington—beginning at the northeast corner of 
said square, thence south 44 —; thence west to the west line of the 
lot; thence in a northerly direction with the west line thereof to 
the north line of said lot, & thence with said north line to the place 
of beginning—you cause to be made $177.78, which the plaintiff 
lately in said court in said suit recovered of said defendant for 
his damages, and the further sum of $20.65 for his costs and charges 
by him about his suit expended, as appears of record, and return 

this writ into the clerk’s office of said court within 60 days 
40 from the date hereof so indorsed as to show when and how 
you have executed the same. 
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Witness D. K. Cartter, chief justice of said court. 
(Signed) : R. J. MEIGS, Clerk. 


KENNEDY & WEBB. 


Indorsement on back of execution: 
Nulla bona. (Signed) D. S. Gooding, marshal. March 8rd, ’69. 


Execution No. 2. 


In the Supreme Court of the District of Columbia, the 26th day of 
February, 1869. 


GrEorGE H. Puant, Plaintiff, 
v. bat Law. No. 3478. 
Brooke MacKALL, Jr., Defendant. 


41 The President of the United States to the marshal for said 
District, Greeting : 


You are hereby commanded that of the goods and chattels, lands 
and tenements, of the defendant, particularly part — lot 7, sq. 223, 
in the city of Washington—beginning at the northeast corner of 
said square, thence south 44 feet; thence west to the west line of 
the lot; thence in @ northerly direction with the west line to the 
north line of said lot, and thence with said north line to the place 
of beginning—you cause to be made $177.78, which the plaintiff 
lately in said court in said suit recovered of said defendant for his . 
damages, and the further sum of $20.65 for his costs and charges by 


~ him about his suit expended, as appears of record, and return this 


writ into the clerk’s office of said court within 60 days from the date 
hereof so indorsed as to show when and how you have executed the 
same. | 


Witness: 
(Signed) D. K. CARTTER, . 
Chief Justice of said Court. 
(Signed) R. J. MEIGS, Clerk. 
42 Indorsements on the back of execution: 
. Fi. Fa. 
GEORGE H. PLANT 
v. \ sere 
BrooKE MACKALL, Jr. 


Damages, $127.78, with int. from 3rd Dec., 1864, til- paid, & co. 
costs, $20.65; ad. co., 3.40. 

Levied, as per schedule, March 24th, 1869—“see in No. 3477, & 
satisfied pl’ff’s att’y”—see his order on back of writ. 

June 13th, ’70. 
(Signed) | A. SHARP, Marshal. 
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ST Wi iscsi tink cians etnias 


$201 12 
The marshal will return this execution satisfied. 
June 13th, ’70. | 
(Signed) KENNEDY & WEBB. 


W. B. WEBB, 
Att’y for Plant. 


43 Exurbit No. 5 to Original Bill. Filed April 11, 1882. 
Exhibit No. 5. 


In the Supreme Court of the District of Columbia, the 19th day of 
January, 1867. 


MatHew G. Emery, Plaintiff, 
v. At Law. No. 3477. 
BrookE MAcKALt, Jr., Defendant. 


The President of the United States to the marshal for said District, 
Greeting: 


Summon the defendant in the above-entitled case to appear in | 
said court on or before the first special term thereof occurring twenty 
days after service of this writ and answer the declaration herewith 
served, and warn him that on default of so doing the plaintiff may 
proceed to judgment and execution at the trial term of said court 
next after said service; and do you return this writ into the clerk’s 

office immediately after service so indorsed as toshow the time 
44 and manner of executing it ; and if you cannot serve it within 

six months, the day of its issuance exclusive, then return it 
into said office for renewal. 


Indorsements on the back of summons: 


Served copy of summons & declaration on def’t. 
July 17th, 67. 
(Signed) D. 8. GOODING, Marshal. 


Witness: 
(Signed) D. K. CARTTER, 
Chief Justice of said Court. oe all 
(Signed) 3 R. J. MEIGS, Clerk. He 
K. & W. ! 


Service acknowledged. 
(Signed) B. MACKALL, Jr. 


t 
i 
: 
j 
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Supreme Court of the District of Columbia. 


MatTHew G. Emory, Plaintiff, | 
: Vv. At Law. No. —. 
Brook MACKALL, Jr. 3 


The plaintiff sues the defendant and files this his complaint 
against him, and says that heretofore to wit, on the 12th day of No- 
| vember, 1864, on the — day of December, in the same year, 
45 and on the 19 day of May, 1865, he sold and delivered to the 
said defendant a quantity of stone and did certuin labor, as 
shown by the annexed account; that the said stone was sold and 
delivered to the said defendant and the said labor was done undera 
contract made by the said plaintiff with the said defendant that 
the said plaintiff would sell and deliver the said a to the said 
defendant and do the work at and upon the premises hereinafter 
described at and for the prices mentioned in the account filed with 
the notice of lien in this case; that the said defendant, at the time 
the contract for the sale of the said stone was made and for the said 
labor to be done, was the owner in fee-simple of that part of lot num- 
bered seven (7), in square numbered 223, in the city of Washington, 
contained within the following metes and bounds: Beginning for 
the same at the northeast corner of said lot and running thence 
south forty-four feet ; thence west to the west line of said lot; 
46. _ thence with a line at right angles to New York avenue to the 
north line of said lot, and thence in a northeasterly direction 
with the said north line to the place of beginning and of the build- 
ing being erected thereon ; that the said stone was furnished and the 
said labor done for the said defendant at the said premises to be used 
in the construction of the building being erected thereon, and were 
actually used & performed in the construction thereof; that the said 
plaintiff, on the 9 of August, 1865, filed a notice of his intention to 
hold a lien on the said parcel of ground and building for the price 
and value of the said stone and labor, under and by virtue: of the 
provisions of the act of Congress entitled “An act for the enforce- 
ment of mechanics’ liens on buildings, and so forth, in the District 
of Columbia,” approved February 2nd, 1859; that said building has 
been carried up to the third story, which is not completed, and that 
the said building is now in.an unfinished condition, and that there 
_ is now due to the said plaintiff one thousand and eighty-one 
47 dollars and fifteen cents ($1,081.15), with interest from No- 
vember 12, 1864. 

The said plaintiff prays that the said premises may be sold and 
the proceeds of sale be applied to the payment of the said claim of 
the said plaintiff and of all other liens on the said premises, in the 
manner provided by the statute in such cases made and provided. 

(Signed) KENNEDY & WEBB, 
For Plainirf. 


its Sale *, 
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The defendant is to plead hereto on or before the first special term 
of the court occurring twenty days after the service hereof; other- 


: wise Judgment. 
1 : (Signed) KENNEDY & WEBB, 
E For Plaintiff. 


Copy of Account. 
Mr. Brook Mackall, Jr., to M. G. Emory, Dr. 


a 1864. 
: DE Te OIG, nisin Sctiinincniinncdo tna aeaun $1,075 59 
Dec. —. Labor of cutter... ..--.-.--.......-...--- 4 00 : 
1865. | 
BN FD DRUG ao cect ininn owiincnnn snmaninwibene manele 1 56 


| $1,081 15 
Filed Jan. 19th, 1867. 


48 MaTHEW G. Emory, PI’ff, 
v At Law. No. 3477. 


Li Brook MAcKALL, Jr., Def’t. 


The plaintiff, by his attorneys, Messrs. Kennedy & Webb, prays 
judgment of his demand against the defendant and files the follow- 
ing writing : 


“The clerk will enter judgment in this case with stay of execu- a 


tion for one year from date. 
“B. MACKALL, Jr.” 


Therefore it is considered that the plaintiff recover against said 
defendant one thousand and eighty-one dollars and fifteen cents, 
with interest from November 12, 1864, with the sum of $20.55 for 
his costs of suit, and that he have execution thereof from and after 
the 3d day of September, 1867. 


Execution No. 1. 


In the Supreme Court of the District of Columbia, the 17th day of 
April, 1868. 


MATHEW G. Emory, Plaintiff, 
v8. bat Law. No. 3477. 3 a 
BrooKE MAcKALL, JR., Defendant. | | 


49 The President of the United States to the marshal for said Dis- 
trict, Greeting : 


You are hereby commanded that of the goods and chattels, lands 
and tenements, of the defendant, particularly part of lot No. 7, 
sq. 223, in the city of Washington—beginning at the northeast 
corner of said square ; thence south 44 feet; thence west to the west 
line of the lot; thence in a northerly direction with the west line 
thereof to the north line of said lot, and thence with said north line 
to the place of beginning—you cause to be made $1,081.15, which the 


a Dee TN, 
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plaintiff lately in said court, in said suit, recovered of said defendant 
for his damages, and the further sum of $20.55 for his costs and 
charges by him about his suit expended, as appears of record, and 
return this writ into the clerk’s office of said court within 60 days 
from the date hereof so indorsed as to show when and how you 
have executed the same. | 


Witness : 
(Signed) D. K. CARTTER, 
Chief Justice of said Court. 
(Signed) R. J. MEIGS, Clerk. 


KENNEDY & WEBB. 


50 Indorsement on the back of execution: 


Nulla bona. (Signed) D. S. Gooding, marshal.- March 
3rd, 69. 


Execution No. 2. 
In the Supreme Court of the District of Columbia, the 26th day of 
February, 1869. 
MatHew G. Emory, Plaintiff, 
v8. At Law. No. 3477. 
BrooKE MACKALL, Jr., Defendant. 


The President of the United States to the marshal for said District, 
Greeting : : : 


You are hereby commanded that — the goods and chattels, lands 
and tenements of the defendant, particularly part of lot 7, sq. 223, 
in the city of Washington—beginning at the northeast corner of 
said square, thence south 44 feet; thence west. to the west line of 
the lot; thence in a northerly direction with the west line thereof 
to the north line of said lot; thence with said north line to the 
place of beginning—you cause to be made $1,081.15, which the plain- 
tiff lately in said court, in said suit, re-xovered of said defendant for 
his damages, and the further sum of $20.55 for his costs and charges 
by him about his suit expended, as appears of record, and return 
this writ into the clerk’s office of said court within 60 days from the 

date hereof so indorsed as to show when and how you have 
51 executed the same. 


Witness: 
(Signed) , D. K. CARTTER, 
Chief Justice of said Court. 
(Signed) R. J. MEIGS, Clerk. 


K. &. W. 
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Indorsement on the back of execution : 
Fi. Fa. 


MaTHEW G. EMorRyY 
v. 3477. 
Brook MACKALL, Jr. 


Damages, $1,081.15, with interest from 12th Nov., 1864, til- p’d & 
co. cost-, $20.55 ; ad. co., 3.40. 

Levied, as per schedule, March 24th, 1869, & satisfied pl’ff’s att’y. 
See his order on back of writ. 

June 13th ’70. 


(Signed) A. SHARP, 
Marshal. 
52 EE eer pee SCT MURR NRE TN $1,081 15 
Int from Nov. 12th, 1864, to Sept. 2d, ’69_-------- 313 49 
saccade 23 95 
$1,418 59 
I iii cececevsecss: since eeliaceiaigiabaliicaaaasdinbiih aie 25 39 
Add int. from Sept. 2d, ’69, to June 13th ’70----------- 39 82 
$1,483 80 


The marshal will return this execution satisfied June 13th, 1870. 


(Signed) KENNEDY & WEBB, 
By W. B. WEBB, 
For PV ff’s. 
Fi. Fa. 
Maturew G. Emory 
vs. No. 3477. 
Brook MACKALL, Jr. 
Fi. Fa. 
Gro. H. PLANT 
v8. No. 3478. 
SAME. 
Fi. Fa. 
J. D. PARKINSON © 
vs. hwo 4178. 
Brook MAcKALL, Jr. 
53 Fi. Fa. 
Ow_EN & WItson, Sur. Part. of Corwen, Owen & Wilson, 
vs. bo 3708. 
SAME. 
Schedule. 


Levied on part of lot 7, in square No. 223, in the city of Wash- 
ington, D. C., beginning at the northeast corner of said square; 


6. 
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thence south 44 feet; thence west to the west end of the lot ; thence © 
in a northerly direction with the west line thereof to the north line 
of said lot; thence with said north line to the place of beginning, 
~~ with the improvements thereon, in the city of Washington, 
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We, the undersigned, citizens of the District of Columbia, having 
been duly summoned & sworn by the marshal of said —, do appraise 
the property named in the above schedule to the sum of fifteen thou- 
sand dollars. | 

Witness our hands & seals this 24th day of March, 1869. 


(Signed) GEORGE H. PLANT. (SEAL. 
- WILLIAM G. GALLANT. [sea . 
. ALONZO R. FOWLER. | SEAL. 
54 + Exursir No. 6 to Original Bill. Filed April 11, 1882. 
Exhibit No. 6. 
In the Supreme Court of the District of Columbia, the 9th of 
September, 1867. 
ALFRED RICHARDS and bg a —_— 
Trading as A. & T. A. Richards, 
a At Law. No. —. 


Brook MACKALL, Jr. 
Declaration. 


The plaintiffs sue the defendant for money payable by the defend- 
ant to the plaintiffs, for that the said defendant, on the 2nd day of 
June, 1865, by his promissory note in writing, for value received, 
promised to pay to Brooke Mackall, or order, $897.42 in ninety days 
after date, with interest, payable at the bank of Riggs & Co., and 
the said Brooke Mackall then endorsed the note to plaintiffs, of which 
defendant then had notice, and in censideration thereof then. prom- 
ised plaintiffs to pay them the amount of said note, according to the 

tenor thereof; yet the defendant has not paid the same, &c., 
55 and the plaintiff- claim $1,000, according to the annexed par- 
ticulars of demand. : 
(Signed) KENNEDY & WEBB For Pt ffs. 


The defendant is to plead hereto on or before the first ial term 
occurring twenty days after service hereof; otherwise judgment. 


(Signed) KENNEDY & WEBB, For P?ff. 
Amount of note of Brooke Mackal!, Jr., June 2nd, ’65, 90 
GRY 6, WIR TO niin i sss kisi omen aad $897 42 
Int., deste, protent, 00: nc nccninnnawcn senddewinon 202 58 


Filed Sept. 10th, 1867. 


Aa seepage te tet me 
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ALFRED Ricuarps & THomas A. RicHArRDs, 


Firm of H. & T. A. Richards, PI’ffs, At Law. No. 4117. 


v. 
BrooKE MACKALL, Junior, Defendant. 


The plaintiffs, by their attorneys, Messrs. Kennedy & Webb, come 
and file the following writing: “The clerk will please enter judg- 
ment in the above case for def’t, interest and costs, with stay of 
56 execution until 1st of March, 1868—B. Mackall, Jr.,” and pray 
judgment accordingly; therefore it is considered that the 
plaintiffs recover against said defendant eight hundred and ninety- 
seven dollars and forty-two cents, with interest thereon from June 
2, 1865, and $18.85 for their costs of suit, and that they have execu- 
tion thereof from and after March Ist, 1868. 


Execution No. 1. 


In the Supreme Court of the District of Columbia, the 17th day of 
: April, 1868. 


ALFRED Ricuarps & THomas A. RICcHARDs, 
— At Law. No. 4117. 


v. 
BrRooKE MACKALL, Jr., Defendant. 


The President of the United States to the marshal for said District, 
Greeting: 


You are hereby commanded that of the goods and chattels, lands 
and tenements, of the defendant you cause to be made $897.42, which 
the plaintiffs lately in said court, in said suit, recovered of said de- 
fendant for their damages, and the further sum of $18.85 for their 

costs and charges by them about their suit expended, as ap- 
57 pears of record, and return this writ into the clerk’s office of 

said court within 60 days from the date hereof so indorsed as 
to show when and how you have executed the same. 


Witness: 
(Signed) D. K. CARTTER, 
Chief Justice of said Court. 
(Signed) R. J. MEIGS, Clerk. 
K. & WEBB. 


By virtue of this writ I have caused to be made of the goods and 
chattels, &c., of the defendant $— and $— for his costs and charges, 
which I have deposited in the bank of — and delivered to the clerk 
a certificate of said deposits. 

, Marshal. 


>. 
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| Indorsed on the back of writ: 
Fi. Fa. 
A. & T. A. RicHARDs 
aur 


v. 
Brook MACKALL, Jr. 


Damages, $897.42, with int. from 2d June, 1865, til- p’d, & co. 
costs, $18.85 ; ad. co., 1.70. 
Nulla bona. 
June 17th, ’68. 
D. S. GOODING, Marshal. 


58 Execution No. 2. 


In the Supreme Court of the District of Columbia, the 11th day of 
June, 1869. 


ALFRED Ricnarps & Tuomas A. RicHARDs, 
— At Law. No. 4117. 
Brook MAcKALL, Jun., Defendant. 


The President of the United States to the marshal for said District, 

Greeting : 

You are hereby commanded that of the goods and chattels, lands 
and tenements, of the defendant you cause to be made $897.42, which 
the plaintiff lately in said court in said suit recovered of said de 
fendant for his damages, and further sum of $18.85 for his costs 
and charges by him about his suit expended, as appears of record, 
and return this writ into the clerk’s office of said court within 60 
days from the date hereof so indorsed as to show when and how you 

have executed the same. 


59 Witness : : 
(Signed) D. K. CARTTER, 
, Chief Justice of said Court. 
[Seal of Court. ] 


(Signed) R. J. MEIGS, Clerk. 
K. & W. : 


By virtue of this writ I have caused to be made of the goods and 
chattels, &c., of the defendant $— and $— for his costs and charges, 
which I have deposited in the bank of — and delivered to the 
clerk a certificate of said deposit. 

— —, Marshal. 


Indorsement on the back of writ: 
Fi. Fa. 
A. & T. A. RicHarpDs 
4117. 


v. 
Brook MACKALL, Jr. 


Damages, $897.42, with int. from 2nd June, 1865, til- p’d, & co. 
cost-, $18.85; ad. co., 3.40. 
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Levied, as per schedule, August 10th, 1869, & satisfied pl’ff’s 
60 att’y to the am’t of $646.89 dollars. Nulla bona the balance. 
June 13th ’70. 


(Signed) A. SHARP, Marshal. 
SI cision sii cielo iailackeaabianadadian $897 42 
Int. from June 2nd,’65,to Sept. 2nd, ’69_--------------- 228 74 
iiss cnn ch lace el lips 22 25 
$1,148 41 
: UNNI OUUP IIIs cies nie calalaceipeanii 21 49 
if Int. from Sept. 2, 69, to June 6th, ’70-------------..- 32 00 
$1,201 90 
Received of Alex’a Sharp, U.S. marshal D. C., 646.89 dollars on 
account of the execution. 


i: June 13th, ’70. 
rt (Signed) — KENNEDY & WEBB, 
: By W. B. WEBB, Att'y for PU. 


61 Exerpit No. 7 to Original Bill. Filed April 11, 1882. 
Exhibit No. 7. 


United States Marshal’s Sale. 


« In virtue of three writs of fiert facias and one writ of venditionz ex- 
ponas issued from the clerk’s office of the supreme court of the Dis- 
trict of Columbia and to me directed, I will sell at public sale, for 
cash, in front of the court-house door of said District, on Monday, 
the 11th day of April, 1870, at 12 o’clock m., all defendant’s right, 
title, claim, and interest in and to part of lot No. 7, in square No. 
223, in the city of Washington, D. C., beginning at the northeast 
corner of said square and running thence south 44 feet; thence west 
to the west end of the lot; thence in a northerly direetion with the 
west line thereof to the north line of said lot; thence with said north 
line to the place of beginning, together with all and singular the 

improvements thereon, seized and levied upon as the prop- 

62 erty of Brooke Mackall, Jr., and will be sold to satisfy execu- 

tions Nos. 3477, 3478, 4117, and 3708, in favor of Mathew G. 

Emory, George H. Plant, A. & T. F. Richard, and Owen & Wilson. 
ALEX. SHARP, 

U. 8. Marshal D. C. 


The above sale is postponed until Monday, the 16th day of May, 
1870, at the same hour and place, by consent of all parties. 
ALEX. SHARP, 

U. iS. Marshal D. C. 


The above sale is further postponed until Monday, the 6th day 

of June, 1870, at the same hour and place, by consent of all parties. 
ALEX. SHARP, 

U. S. Marshal D. C. 
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The above sale is further postponed until Thursday, the 9th day 
of June, 1870, at same hour and place, for the want of bidders. 
ALEX. SHARP, 
U. 8. Marshal D. C. 


The above sale is further postponed until Monday next, the 13th 
instant, at the same hour and place, in consequence of the rain. 
ALEX. SHARP, : 
U. S. Marshal D. C. 
63 DistRIcTt OF COLUMBIA, t 
Washington County, 


On this 17th day of December, A. D. 1878, before me, a notary 
public in and for the county and District aforesaid, personally ap- 
peared Crosby S. Noyes, one of the proprietors of the Evening Star 
Newspaper Company, who, being sworn according to law, did de- 
pose and say that the foregoing 1s a true copy of the original adver- 
tisement of the marshal’s sale of part of lot No. 7, in square No. 223, 
with its continuances of postponements of sale, to the best of his 


knowledge and belief. 
CROSBY 8S. NOYES. 
Sworn and subscribed before me— 


[SEAL. | JOHN T. C. CLARK, 
Notary Public. 
64. Exntsrr No. 8 to Original Bill. Filed April 11, 1882. _ 
Exhibit No. 8. 


Alexander Sharp to Alfred Richards. 


This indenture, made this seventh day of October, in the year of 
our Lord one thousand eight hundred and seventy, by and between 
Alexander Sharp, marshal of the District of Columbia, of the one 
part, and Alfred Richards, of the city of Washington, in the District 
of Columbia, of the other part, witnesseth : 

Whereas, on the 26th day of February, in the year 1869, a certain 
writ of flert facias did issue forth out of the supreme court of 
the District of Columbia, to the said marshal directed, reciting 
that whereas at, &c., a certain George H. Plant, by the judg- 
ment of the said court, recovered against a certain Brook Mack- 
all, Jr., of the said city of Washington, the sum of one hun- 

dred and seventy-seven ,%5, dollars and costs; and on the 
65 same day another writ of fiert facias issued as aforesaid, to 

said marshal directed, reciting that Mathew G. Emory had 
recovered against the said Brook Mackall, Jr., another sum of 
one thousand and eighty-one 43, dollars and costs; and on the 11th 
day of June, 1869, another writ of fiert facias issued ss aforesaid, to 
said marshal directed, reciting that Alfred and T. A. Richards had 
recovered against the said Brook Mackall, Jr., the sum of eight hun- 
dred and ninety-seven yr dollars and costs, and the said marshal 
was, therefore, comman that of the goods and chattels, lands and 
tenements, of the said Brooke Mackall, Jr., he should cause to be 
4—106 
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made and levied the said several debts, damages, costs, and charges 
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aforesaid, and that the said marshal should also have then and there 


this writ; and whereas, also, the said writs came to the hands of the 


said marshal, and in pursuance of the command therein con- 
66 tained the said marshal laid the same upon a piece or parcel 

of ground of him, the said Brook Mackall, Jr., lying and 
being in the said city of Washington, and contained within the 
courses and distances following—that is to say: Part of lot numbered 
seven (7), insquare numbered two hundred and twenty-three (223), 
beginning at the northeast corner of said square and running thence 
south forty-four (44) feet ; thence westerly to the west end of the lot; 
thence in a northerly direction with the west line thereof to the north 
line of said lot; thence with said north line to the place of beginning ; 
and whereas, also, after due notice being given of the same, the said 
marshal did, on the 13th day of June, 1870, expose the said piece or 
parcel of ground so as aforesaid taken in execution on the said 

several writs to public sale to the highest bidder, and the 
67 hereinbefore-named Alfred Richards became the highest bid- 

der and purchaser of the.said piece or parcel of ground for 
the sum of two thousand and five hundred dollars, current money, 
and hath paid the said purchase-money to the said marshal, and is 
now desirous of obtaining a title to the said piece or parcel of ground 
in consequence thereof : 

Now, this indenture witnesseth : That for and in consideration of 
the premises and of the sum of five dollars, current money of the 
United States, to the said Alexander Sharp, marshal as aforesaid, in 
hand paid at or before the sealing and delivery of these presents, 
the receipt whereof is hereby acknowledged, the said Alexander 
Sharp, sheriff as aforesaid, hath granted, bargained, and sold, and 
by these presents doth grant, bargain, and sell, unto him, the said 

Alfred Richards, his heirs and assigns, the said piece or parcel 
68 of ground so as aforesaid taken and sold under the said sev- 

eral writs of fiert facias and hereinbefore particularly de- 
scribed, with the appurtenances, unto the said Alfred Richards, his 
heirs and assigns, forever, to the only proper and behoof of him, the 
said Alfred Richards, his heirs and assigns, forever. 

In witness whereof the said Alexander Sharp, marshal as afore- 
said, hath hereunto set his hand and affixed his seal the day and 
year first hereinbefore written. 

(Signed) ALEXANDER SHARP, [sEAt.] 
U. S. Marshal D. C. 


Signed, sealed, and delivered in the presence of— 
(Signed) CH’S McNAMEE. | 


DistRIcT OF COLUMBIA, be 
County of Washington, \ To wit. 


I, Charles McNamee, a notary public in & for the county 

69 and District aforesaid, do hereby certify that Alexander Sharp, 
marshal of the District of Columbia, party to a certain deed 
bearing date the seventh of October, 1870, and hereunto —, personally 
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appeared before me at my county aforesaid, he being personall 
well known to me to be the person who executed the said deed, 
and acknowledged the same to be his act and deed. 
Given under my hand and seal this 7th day of October, 1870. 
[NOTARIAL SEAL. | (Signed) CH. a 
* Not. Pub. 


Recorded February 3rd, 1871, liber 639, folio 14. 


70 Exnrarr No. 9 to Original Bill. Filed April 11, 1882. 
Exhibit No. 9. 


This indenture, made this second day of April, in the year of our 
Lord one thousand eight hundred and seventy-three, by and between 
Brooke Mackall, Senior, and Martha Mackall, his wife, of the city 
of Washington, in the District of Columbia, of the first part, and 
Joseph B. Hill of the same place, trustee as hereinafter set forth, of 
the second part, witnesseth : 

That for and in consideration of the conveyanco of even date 
herewith from Leonard Mackall and Francis Ann, his wife, and 
the said Brooke Mackall, Senior, to Martin F. Morris, as trus- 
tee, and, further, in consideration of the sum of three hundred 
dollars, lawful money of the United States, to the said Martha 
Mackall in hand paid by the party of the second part for 

and on behalf of the said Brooke Mackall, Senior, the 
71 receipt whereof is hereby acknowledged, the said parties of 

the first part have granted, bargained, and sold, aliened, con- 
veyed, and confirmed, and do by these presents grant, bargain, and 
sell, alien, convey, and confirm, unto the said Joseph B. Hill, the 
party of the second part, and to his heirs and assigns forever all 
the following-described tracts or parcels of ground and premises, to 
wit: Lot numbered seven (7), in square numbered two hundred and 
twenty-three (223), in the city of Washington and District of Colum- 
bia; to have and to hold the said several lots or parcels of ground, 
with all and singular the privileges and appurtenances to the same 
belonging, to the said Joseph B. Hill, his heirs and assigns, forever, 
in trust, nevertheless, for the uses and purposes following, and none 
other, to wit: To permit the said Brooke Mackall, Senior, his heirs 

and assigns, to hold, use, occupy, possess, and enjoy the 
72 said premises, with the appurtenances, and the rents, issues, 

and profits thereof to take, receive, and apply to his own use 
and benefit, and in trust, further, to sell and convey said lots, pieces, 
or parcels of ground and premises, with the appurtenances, to such 
person or persons and for such sums of money and upon such terras 
of payment as said Brooke Mackall, Senior, or his heirs or assigns 
shall in writing direct, and with power and authority to encumber 
said real estate or any portion thereof by and of trust to secure.the 
payment of money in such manner as said Brooke Mackall, Senior, 
or his heirs and assigns shall direct; and the said Martha Mackall 
hereby expressly and forever relinquishes all contingent right — 
dower in said premises or any part thereof. 


ALFRED RICHARDS VS. BROOKE MACKALL, JR. 


In testimony whereof the said Brooke Mackall, Senior, and 


3 Martha Mackall, his wife, have hereunto set their hands and 


affixed their seals the day and year first hereinbefore written. 
(Signed) B. MACKALL, Sen’r. ~—; 
(Signed) MARTHA MACKALIL. _ {SEAL.] 


Signed, sealed, and delivered in the presence of— 
(Signed) T. DRURY. 


DistRIcT OF CoLUMBIA, \ 7 
County of Washington, § fount ; 


I, T. Drury, a justice of the peace in and for the county and Dis- 
trict aforesaid, do hereby certify that Brooke Mackall, Senior, and 
Martha Mackall, his wife, parties to a certain deed, bearing date on 
the second day of April, in the year of our Lord one thousand eight 
hundred and seventy-three, and hereunto annexed, personally ap- 

peared before me, in my county and District aforesaid, the 
74 said Brooke Mackall, Senior, and Martha Mackall, his wife, 

being personally well known to me to be the persons who exe- 
cuted the said deed, and the said Brooke Mackal!, Senior, acknowl- 
edged the same to be his act and deed, and the said Martha Mack- 
all, being by me examined privily, apart from her said husband, 
and having the said deed fully explained to her out of his presence, 
acknowledged the same to be her act and deed, and that she had 
signed, sealed, and delivered the same and did not wish to retract it. 

Given under my hand and seal this 8th day of April, A. D., 1873. 

(Signed) T. DRURY, J. P. [seat] 


Received for record September 29th, 1873, and recorded in liber 
No. 731, folio 171, et seg., one of the land records in the District of 
Columbia, and examined by— 


(Signed) S. WOLF, Recorder. 


75 Exuisit No. 10 to Original Bill. Filed April 11, 1882. 
Exhibit No. 10. 


This indenture, made this thirteenth day of January, in the year 
of our Lord one thousand eight hundred and seventy-four, between 
Joseph B. Hill, as trustee and in his own right, and Brooke Mackall, 
Senior, of the first part, and Leonard Mackall, of the second part, all 
of the city of Washington, in the District of Columbia, witnesseth : 

That the said parties of the first part, for and in consideration of 
the sum of ten dollars in lawful money of the United States to them 
in hand paid by the said party of the second part at and before the 
ensealing and delivery of these presents, the receipt whereof is 
hereby acknowledged, have granted, bargained, and sold, aliened, 
enfeoffed, released, and conveyed, and do by these presents grant, 

bargain, and sell, alien, enfeoff, release, and confirm and con- 
76 __—-vey, to the said party of the second part and his heirs and 
assignees forever all that certain lot of land and premises in 
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the city of Washington and District of Columbia, and known and 
described as lot numbered seven (7), in square numbered two hun- 
dred and twenty-three (223), together with all the buildings, im- 
provements, rights, privileges, appurtenances, and hereditaments to 
the same belonging or in any manner appertaining, and all re- 
mainders, reversions, rents, issues, and profits thereof now due or to 
become due; and all the estate, right, title, interest, and claim what- 
soever, either at law or in equity, of the said parties of the first part 
and of each of them of, in, or to the said lot, piece, or parcel of land 
and premises, as hereinbefore mentioned and described : 
To have and to hold the said lot, piece, or parcel of land and 
premises, with the appurtenances, unto the said party of the 
U7 second part, his heirs and assignees, forever, for his and their 
sole use, benefit, and behoof forever ; in trust, nevertheless, for 
the uses and purposes following and none others—that is to say, to hold 
the same for the use and benefit of the aforesaid Brooke Mackall, 
Senior, and subject to his absolute control and disposal, and to sell 
and dispose of the same as the said Brooke Mackall, Senior, may in 
writing direct and require. 
In testimony whereof the said parties of the first part have here- 
unto set their hands and affixed their seals the day and the year 


tirst hereinbefore written. 
JOSEPH B. HILL. SEAL. 
JOSEPH B. HILL, TZrustee. |[SEAL. 
B. MACKALL, SENIor. SEAL. 


Signed, sealed, and delivered in the presence of— 
W. H. CRAIG. 


78 DIstTRICT OF COLUMBIA, 
County of Washington, 


I, W. H. Craig, a justice of the peace in and for the county of Wash- 
ington, in the District of Columbia aforesaid, do certify that Joseph 
B. Hill and Brooke Mackall, Senior, parties to a certain deed bearing 
date on the thirteenth day of January, A. D. 1874, and hereunto 
ainexed, personally appeared before me, in the county and District 
aforesaid, the said Joseph B. Hill and Brooke Mackall, Senior, being 
personally well known to me to be the persons who executed the 
said deed, and acknowledged the same to be their act and deed. 

Given under my hand and my seal this 15th day of January, A. 


D. 1874. 
W. H. CRAIG, [seat] 
Justice of the Peace. 


Received for record June 3rd, 1878, and recorded in liber No. 
884, folio 310, et seq., one of the land records for the District of Colum- 


bia, and examined by— 
GEO. A. SHERIDAN, Recorder. 
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79  Exurnrr No. 11 to Original Bill. Filed April 11, 1882. 


Exhibit No. 11. 


This indenture, made this twenty-seventh day of February, in the 
year of our Lord one thousand eight hundred and eighty, by and be- 
tween Brooke Mackall, of Washington city, District of Columbia, of 
the first part, and Brooke Mackall, Junior, of the same place, of the 
second part, witnesseth : : 

That the said party of the first part, for and in consideration of 
services performed, moneys advanced, and five dollars in lawful 
money of the United States to him in hand paid by the said party 
of the second part, and before the sealing and delivery of these 
presents, the receipt whereof is hereby acknowledged, have granted, 
bargained, sold, aliened, enfeoffed, released, and conveyed, and doth 
by these presents grant, bargain, sell, alien, enfeoff, release, and 

convey, unto the party of the second part, his heirs and 
80 assigns, forever the following-described real estate, to wit: All 

my right, title, and interest in and to all of that certain lot of 
land and premises in the city of Washington and District of Colum- 
bia and known and described as lot numbered seven (7), in square 
numbered two hundred and twenty-three (223), including my inter- 
est in a claim for mesne profits against Alfred Richards, for which 


a suit is now pending, * * * together with all the buildings, ~ 


improvements, rights, privileges, appurtenances, and betterments to 
the same belonging or in any manner appertaining, and all the re- 
mainders, reversions, rents, issues, and profits thereof now due or to 
become due, and all the estate, right, title, interest, and claims what- 
ever, either in law or in equity, of the said party of the first part of, 
in, to, or out of the said lot of land and premises, as hereinbefore 

mentioned and described ; to have and to hold the said lot of 
81 land and premises, with the appertenances, unto the said party 

of the second part, his heirs and assigns, forever, for him and 
their sole use, benefit, and behoof forever. 

The said party of the first part also hereby requests and directs 
Leonard Mackall, trustee, to convey the legal title to the aforesaid 
lot and premises in the city of Washington, in the District of Colum- 
bia, to the said Brooke Mackall, Junior, of the second part, on his 
demand; and,.further, that he, the said party of the first part, and 
his heirs shall and will at any and all times hereafter, upon the re- 
quest and at the cost of the said party of the second part, his heirs 
or assigns, make and execute all such other deed or deeds or other 
assurance in law for the more certain and effectual conveyance of 
the said piece or parcel of land and premises and appertenances unto 
the said party of the second part, his heirs or assigns, as the said 

of the second part, his heirs or assigns, or his counsel 
earned in the law shall advise, devise, or require. 

In testimony whereof the said party of the first part hath 
hereunto set his hand and affixed his ok on the day and year first 
hereinbefore written. 
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Signed, sealed, and delivered in the presence of— 
W. WILLOUGHBY. 
CHARLES WALTER. 


DIsTRICT OF COLUMBIA as 
County of Washington, } To wit: 


I, Charles Walter, justice of the peace in and for the county and 
District aforesaid, do hereby certify that Brooke Mackall, party to a 
certain deed bearing date on the twenty-seventh day of February, 

A. D. 1880, and hereunto annexed, personally appeared be- 
83 fore me, in my county and District aforesaid, the said Brooke 
Mackall, — personally well known to me to be the person who 
executed the said deed, and acknowledged the same to be his act 
and deed. 
Given under my hand and seal this 27th day of February, A. D. 


1880 
CHARLES WALTER. [seat.] 


Received for record March 12th, 1880, and recorded in liber 936, 
folio 252, et seq., of the land records of the District Columbia, and 
executed (examined) by— 

GEORGE F. SCHAEFER (SCHA YER), 
Dep. Recorder. 


84 Original Writ. Issued April 11, 1882. 
In the Supreme Court of the District of Columbia. April 11, 1882. 


Brooke MACKALL, Jr.,Complainant, 


ayainst | wo 8118. Equity Docket 22. 
A. RicHarps e¢ al., Defendants. 


The President of the United States to Alfred Richards and wife, A. 
Richards, Leonard Mackall, defendants: 


You are hereby commanded toappear in this courtat its first special 
term occurring twenty days after service of this subpcena and an- 
swer the exigency of the original bill under pain of attachment and 
such other process of contempt as the court shall award. 

Witness D. K. Cartter, chief justice. 

R. J. MEIGS, 


Clerk, &c., 
By R. J. MEIGS, Jr., 
Asst Clerk. 
85 Endorsement on back of writ: 


S’p’a to Ans. Original. 


BROOKE MACKALL, Jr., 
v8. No. 8118. Equity Docket 22. 
ALFRED RicHarpset al. 


Issued April 11, 1882; returned April 20, 1882. 
Summond all the defendants April 11th, 1882. 
C. E. HENRY, Marshal. 
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86 Answer of Alfred Richards and Wife to Original Bill. Filed 
June 6, 1882. 


In the Supreme Court of the District of Columbia, Holding a Special 
Term in Equity. In Equity. 


BrookE MACKALL, Jr., 

vs. No. 8118. 

ALFRED RicHarps and Mrs. A. RicHarps, His Wife, ( Doc. 22. 
and LEONARD MACKALL. 


To the honorable the supreme court of the District of Columbia, 
holding a special term in equity: 

The joint and several answer of Alfred Richards and wife to the 
bill of complaint against them exhibited in the above-entitled cause, 
respectfully represents— 

1. That it is true, as alleged, that they are citizens of the District 
of Columbia and residents of the said District. ° 

II. That as far as they are informed they believe that it is true that 

the said lot seven (7), in square two hundred and twenty-three 
87 (223), was purchased in the manner and from the parties as 
set forth in said bill. | 

III. That it is true, as alleged, that a conveyance of the said prop- 
erty was made by W. W. Corcoran to Brooke Mackall, Senior, of 
which Exhibit No. 2is acopy; that the said Brooke Mackall, Senior, 
refused to pay an account for taxes claimed by the said Corcoran, 
for which reason the said Corcoran refused to deliver the conveyance 
for the property to the said Brooke Mackall, Sr.; that afterwards the 
said claim for taxes was paid by the present complainant, Brooke 
Mackall, Junior, who had in the meantime acquired a tax title to 
the said lot seven (7); that the deed from the said Corcoran to the 
said Mackall, Senior, was subsequently delivered in due form ; that 
the delivery of the deed was made some time in the latter part of 

the year 1865, and was placed upon the land records of the 
88 District of Columbia on the 29th day of September, 1873, all 

of which appears by reference to the proceedings in a case in 
this court in which the said Alfred Richards and others are com- 
plainants and the said Mackall, Jr,,and Mackall, Sr., and others are 
defendants, said cause being No. 2373, equity docket 11, of this 
court. 

IV. That respondents are not informed whether the said Brooke 
Mackall, Sr., instituted the proceedings mentioned in the fourth par- 
agraph of the bill, or whether said Exhibit No.3 is a true copy 
thereof or not. 

V. In answer to the fifth paragraph of the said bill respondents 
aver that the said Brooke Mackall, Sr., about the date mentioned in 
said bill, made a conveyance of the said property to Brooke Mack- 
all, Jr., the present complainant; that in a deposition made by the 
said complainant, the said Brooke Mackall, Jr., in a cause depending 


in this court, made after the said last-mentioned date—that 


S9 is, after 1859—he stated under oath that a conveyance of the 
said property had been made to him by the said Brooke 
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Mackall, Sr., and that he had the deed in his possession and refused 
to produce it; that subsequently, in a proceeding in this court, in 
which the said Brooke Mackall, Jr., was plaintiff and W. B. Todd 
and others — defendants, being cause No. 1703, equity docket 9, the 
said Brooke Mackall, Jr., under oath alleges that he is the proprietor 
of said lot seven (7), square two hundred and twenty-three (2238), and 
that if a title thereto should be acquired by the defendant, W. B. 
Todd, in execution of certain tax certificates in his, said Todd’s, 
session, a cloud would be created upon his, said Brooke Mackall 
Jr.’s, title to the said property, and that by reason of his, said 
Brooke Mackall Jr.’s, possession under the title acquired by him 
he could not contest the title so acquired by Todd, and prays the 
court to enjoin the execution and delivery of any deed under the 
said certificates; that afterwards, in another proceeding 
90 _ instituted in this court, wherein the said complainant, the 
said Brooke Mackall, Jr., is plaintiff, and George H. Plant 
and others are defendants, said cause being No. —, equity docket —, 
of this court, the complainant, the said Brooke Mackall, Jr., again 
under oath avers that he is “ equitably entitled to the whole of said 
lot, with the appurtenances, having received a parol gift of the same 
about ten years ago, under which gift he entered upon and took 
possession of the said lot;” that it is true, as alleged, that the said 
complainant did commence the erection of a building upon a portion 
of the said lot, but that it is not true that the said complainant ex- 
pended large sums of money in and about the erection thereof, nor 
that the completion of said building was prevented in the manner 
as set out in the fifth paragraph of said bill; that it is true that the 
said George H. Plant and Mathew G. Emory instituted pro- 
91 ceedings against the said property, and that Alfred and 
Thomas A. Richards obtained a Judgment against the com- 
lainant, as set forth ; that the said proceedings and judgment were 
sed upon accounts for materials furnished in the erection of said 
ouilding to the complainant, Brooke Mackall, Jr., upon the faith and 
credit of the representations made by him of his ownership of the 
said lot, and upon the further faith of the exhibition to Mathew G. 
Emory, one of said parties, of a deed from the said Brooke Mackall, 
Sr., to the said Brooke Mackall, Jr., conveying to him in absolute 
fee-sim ple the said lot of ground, as will appear from a reference to 
the proceedings in the said cause No. 2373, equity docket 11, of this 
court. 
VI. That it is true that on the 13th of June, 1870, the marshal 
of the District of Columbia, under certain writs of execution in his 
hands, advertised and sold a portion of said lot:seven (7), in 
92 square two hundred and twenty-three (223), of which the 
said Alfred Riclfards became the purchaser for the sum in 
said sixth en mentioned ; that the same was afterwards con- 
veyed by the marshal to said Richards, which deed is duly recorded 
among the land records of the District of Columbia; that the sale 
made by the marshal as aforesaid was in execution, among others, 
of two judgments recovered by the aforesaid Plant and Emory, re- 
aaa in the proceedings by them instituted to enforce their 
106 
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. respondents are informed and believe, the said several deeds men- 
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liens as mechanics and material men as against the said building 
erected by said Brooke Mackall, Jr., as aforesaid ; that the said 
judgments were confessed by the said Brooke Mackall, Jr., with a 
stay of execution, and were not enforced till a long time after the 
said stay had expired, at the request and upon the promise of the 
said Brooke Mackall, Jr., that the said judgments should be satisfied, 

and the sale under the said executions was postponed from 
93 time to time at the instance and request of the said complain- 

ant and upon his promise that the amount of said judgments 
snould be paid. 

VIII. That it is true that the proceeds of the sale were applied in 
manner as set out in the eighth paragraph of the bill, and that the 
executions were delivered aud the conveyance made as alleged. 

1X. That it is true that afer the sale so aforesaid made to him, 
said Alfred Richards, by the marshal of the District of Columbia 
that he entered into possession of said portion of lot so sold to him, 
and has since continued in its possession; that at the time he took 
possession there was standing on said part of lot an incomplete 
building, upon which no work had been done for a long time and 
which was going to ruin for want of attention; that he completed 
the said building, built a fence along the north line of the said lot, 

so that the same could be used in connection with the 
94 said building, and placed gates in the said fence, secured by 
a padlock; that he caused the said lot to be surveyed and 
subdivided, so as to show the part that was purchased by him, and 
has caused said subdivision to be duly recorded ; that he has since 
tie purchase thereof paid the taxes annually assessed against said 
property, has collected the rents arising from said house, and has at 
no time been interferred with in such possession by the said com- 
lainant or by any one in his behalf by any proceedings instituted 
or that purpose. 

X. Respondents deny the several allegations contained in the 

anth paragraph of the bill of complaint as to any promise on the 
part of Alfred Richards, with respect to said property, or any ten- 
der on the part of said Brooke Mackall, Jr., in manner as al- 
leged in said bill; that it is true that at one time, with the hope 
that some settlement might be made of the matters in dispute, 

95 that respondent, Alfred Richards, stated an account of the 
monies expended by him in and about the said property, and 
caused the same to be exhibited to the said Brooke Mackall, Jr., but 
respondents are satisfied that the said Brooke Mackall, Jr., the com- 
plainant, never intended to settle, and that he is and has beer at all 
times unable to make any settlement, being, as respondents are in- 
formed and believe, insolvent in his circumstances, and that all pre- 
t:-nded proffers on his part at all times, with-respect to the said prop- 
erty and its redemption from the liens created thereon, have been 
for the purpose of encouraging litigation with a view more to the 
annoyance of respondents than to the assertion of any rights on his 
part to the said property and, as respondents believe, with a view to 
obtain money from the defendant, Alfred Richards; that, as far as 
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96 tioned in said paragraph ten have been made in manner 

as set forth, and that the suit mentioned was commenced and 
terminated in manner as set forth in the name of Leonard Mackall, 
but, as respondents believe, in the interest of the said complainant, 
Brooke Mackall, Jr., and that during the pendency of said suit 
Brooke Mackall, Senior, departed this life. 

XII. That it is true, as alleged, that the said Brooke Mackall, Sr., 
on the 27th of February, 1880, executed and delivered to complain- 
ant the conveyance mentioned in said paragraph, and respondents 
are informed and believe that proceedings have been instituted in 
this court by parties interested in the estate of Brooke Mackall, Sr., 
to have the said deed set aside for fraud. 

XIII. That it is true, as alleged, that the respondent, Alfred Rich- 
ards, did institute in this court proceedings to cause the remainin 

portions of said lot seven (7), in square two hundred an 

97 twenty-three (223), to be subjected to the payment-of the 

amount still due upon the several judgments, but that it is 
not true that the decree passed in said cause ascertained that the 
said Brooke Mackall, Jr., had an equitable interest only in said 
property; but, to the contrary thereof, the said bill alleges that 
Brooke Mackall, Sr., acquired the title to the said lot, and afterwards 
sold and conveyed the same to Brooke Mackall, Jr.; that the said 
Brooke Mackall, Sr., never placed the conveyance to him of said lot 
upon the land records of the District of Columbia, and that the said 
Brooke Mackall, Jr., has never placed the deed to him from said. 
Brooke Mackall, Sr., upon said land records, for the purpose of de- 
frauding the said judgment creditors, and that at the time when: the 
said bill was filed they still continued to keep the said conveyance 

concealed, so that parties interested therein might not be in- 
98 formed in whom the title to the said lot was really vested, 

and that the decree by this court in the said cause and 
afterwards confirmed by the Supreme Court of the United States 
adjudges and decrees “that the title to the said real estate in the 
proceedings in the said cause particularly mentioned—that is to say, 
to all of lot numbered seven, in square two hundred and twenty- 
three, in the city of Washington, not heretofore sold by the marshal 
of the District of Columbia to the complainant, Alfred Richards—is 
vested in the defendant, Brooke Mackall, Jr.,” and directs that the 
same be sold to pay said judgments, all of which will appear upon 
reference to said cause No. 2373, equity docket 11. 

XIV. Respondents say that it is immaterial what amount of 
profits the said Richards has received on account of said property, 
and denies that there is any accountability on their parts to said 

complainant therefor. 
99 XV. Respondents say that it is not true that the taxes as- 

sessed against the said property remain unpaid, and, on the 
contrary thereof, aver that the said Alfred Richards has paid the 
taxes assessed against the portion of the property so sold to him as 
aforesaid, and that as to the taxes that have accumulated upon the 
other portions of said lot respondents say that such taxes are, by the 
decree of this court directing such property to be sold, specifically | 
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made a lien upon the proceeds of such sale, and that such taxes have 
accumulated by reason of the delay growing out of litigation insti- 
tuted by the said complainant. Respondents further say that they 
are informed and believe that the complainant is in receipt of rents 
and profits arising out of improvements standing on the unsold por- 
tion of said lot. ) 
XVI. Respondents deny that the said alleged sale of said 
100 property by the marshal is invalid and void for for any or 
either of the reasons set forth in said paragraph, or that the 
purchase made by the said Alfred Richards was made at any sacri- 
fice, or that he obtained any advantage by reason thereof, but, to the 
contrary thereof, respondents aver and charge that the said sale and 
the purchase thereunder was made in perfect good faith, and of right 
ought to be sustained in every particular; and, having fully answered 
the said bill, your responderits beg: to be hence dismissed with their 
reasonable costs in that behalf, and so as in duty bound they will 


ever pray, &c. 
ALFRED RICHARDS. 


I do solemnly swear that I have read the answer by me subscribed 
and know the contents thereof, and that the facts therein stated upon 
my personal knowledge are true, and that the facts therein stated 


upon information and belief I believe to be true. 
ALFRED RICHARDS. 


101 Sworn and subscribed to before me this 7th day of June, 


A. D. 1882. 
[SEAL.] HENRY R. ELLIOTT, 
U. S. Comm’r for the Dist. of Col. 


Answer of Leonard Mackall. Filed June 6, 1882. 


In the Supreme Court of the District of Columbia, — day of , 
1882. Equity. 


Brooke MAcKALL, 4 
No. —. 


vs. 
A. Ricuarps eé al. 


The answer of Leonard Mackall, one of the defendants in said cause, 
to the bill of complaint of the above-named plaintiff. 


In answer to said bill of complaint I state as follows: 
1, 2,3, 4. That the statements embraced in the Ist, 2nd, 3rd, & 
4th paragraphs are true. 

In answer to paragraph No. 5 I say— 

5. That the plaintiff, at a very early age, conceived the 

102 purpose of defrauding his brothers and sisters out of their 

just interests and rights to the estate of their father, and 

by means of craftiness, deceit, and falseholds he succeeded in 

alienating his father from their mother and the rest of the fam- 

ily, and by means of hypocritical professions of filial devotion 

to his father and by threats and intimidations he succeeded in 
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establishing such controll over his father as to enable him to 
make his father do whatever he wished, and if Brooke Mack- 
all, Senior, ever did promise to convey the said lot No. 7, in square 
223, to the plaintiff, or to put him in possession of said lot and al- 
lowed him to hold himeclt out to the world as the legal or equitable 
owner thereof, it was under the fraudulent and malign influence 
aforesaid, and said promise was in no way binding upon the said 
Brooke Mackall, Senior, in his lifetime, either at law or in equity, 
nor upon his devisees or heirs-at-law since his death. 
103 It is true that about the year 1859 a building was partially 
erected upon said lot, and I am informed that the plaintiff 
held himself out to the world and to contractors and to ma- 
terial men that he was the proprietor of the said building, and 
that he obtained credit with certain parties upon the faith of such 
representations. I believe it is also true that the U.S. Government 
did take possession of said premises and occupy them fora long 
time during the late war, and that the plaintiff made a claim against 
the Government in hisown name for the rents of said premises, and 
that he did collect on account of said rents a large amount of money, 
which he fraudulently appropriated to his own use, because if his 
father assented to and permitted him todo so it was because he 
was afraid to resist the demands of the plaintiff. The plaintiff 
never put into said building or upon said property in any shape a 
dollar of his own, for he had no money or means save what 
104 he obtained from his father. He pursued no business or em- 
loyment, and for many years lived solely upon the bounty 
of his father. I admit that judgments at law, No-. 3478 and 3477, 
were obtained in the supreme court of the District of Columbia 
against the plaintiff, but I affirm that said judgments were obtained 
because the plaintiff had assumed before the world the liabilities 
which they sought to recover, and that the executions resulting from 
said judgments were levied upon lot No. 7, in square 223, because 
the plaintiff had erroneously stated that he was the owner of said 
roperty. 3 
. he defendant herein admits that on or about the 1st of October, 
1867, the defendant- herein, Alfred Richards and Richards, re- 
covered a judgment at law against the plaintiff for the sum stated. 
I admit the truth of paragraphs 6, 7, 8, and 9 of said bill, and in 
answer to paragraph 10 of the same I say that I do not doubt but 
that the plaintiff endeavored to procure a release in his own 
105 favor from the defendant Richards of the title which the said 
Richards holds to lot No. 7, in square 223, but I have been 
informed and believe the same to be true that the said —— Richards 
has informally declined relinquishing. his said title to the plaintiff. 
And, further answering paragraph 10, I admit that the matter 
alleged therein is true to the best of my knowledge and belief; and, 
further, admitting that judgment was rendered against me in the 
case in ejectment No. 19635, I affirm that I omitted to prosecute 
said case further because of the following facts, to wit: Ist, that the 
said judgment was corret; 2nd, because the within defendant was 
vested with, upon the death of the late Brooke Mackall, deceased, 
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the capacities of the executor of the last will & testament of said 
deceased, and because the said will, which was duly probated and 
recorded in the supreme court of the District of Columbia, refers to the 
same moicties of real estate that were embraced in the late deed of 
trust. In answer to paragraph 12 of the said bill I deny 
106 that on the 27th day of February, 1880, or at any time the 
late Brooke Mackall, deceased, executed a deed of conveyance 
of his own free will and accord of the lot No. 7, in square 223, and 
of his irterest in the suit in ejectment, which was then pending, of 
this defendant against the defendant herein, Richards, to the 
plaintiff, and I attim that on the 27th day of February, 1880, and 
for many days prior to the said date the late Brooke Mackall, de- 
ceased, was in such a condition of body and of mind as to have ren- 
dered him unable to execute a valid deed ; and, in further answer to 
paragraph 12 of said bill, I admit that the part of lot No. 7, in 
square 223, held by Alfred Richards is worth forty thousand dollars. 
In answer to the 13th, 14th, & 15th paragraphs of said bill I state 
that, to the best of my knowledge and belief, the same are correct. 
I admit the facts stated in the 16th paragraph of said bill to 
107 _— be true, except the implied statement in the 8th subdivision 
of the said paragraph that the plaintiff had a verbal promise 
from the father for a conveyance of said lot No. 7, in square 223, to 
him, and say, if he had any such promise, it was obtained by fraud, 
intimidation, and coercion, and was not binding upon the said 
Brooke Mackall, deceased, in his lifetime, nor upon his legatees or 
heirs since his death; and I state that, as to the legal opinions, deduc- 
tions, and conclusions embraced in said paragraph No. 16, I express 
no opinion. — 

I do solemnly swear that I have read the answer by me subscribed 
and know the contents thereof, and that the facts therein stated upon 
my personal knowledge are true, and that the facts therein stated 
upon information & belief I believe to be true. 

LEONARD MACKALL. 

ROBERT M. NEWTON, 


S. S. HENKLE, 
Counsel for Def’t, Leonard Mackall. 


Subscribed & sworn to before me June 6, 1882. 
R. J. MEIGS, Clerk, 
By M. A. CLANCY, 
Ass’t Clerk. 


108 Replication to Answer of A. Richards and Wife. Filed June 17, 
1882. 
Supreme Court of the District of Columbia. 


BrooKE MACKALL, Jr., 


a vs. Equity No. 8118. 
 @ALFRED RIcHARDs eé€ al. 


The complainant hereby joins issue with the defendants, Alfred 
Richards & wife. — W. WILLOUGHBY, 
Sol. for Complainant. 
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Replication to Answer. of L. Mackall. Filed June 17, 1882. 
Supreme Court of the District of Columbia. 


BrRooKE MACKALL, Jr., 
v8. t Equity No. 8118. 
ALFRED RICHARDs ef al. 


The complainant joins issue with the defendant, Leonard Mackall. 
W. WILLOUGHBY, 
Sol. for Complainant. 


109 Motion & Notice to Withdraw Replication as to Answer of L. 
Mackall. Filed Oct. 13, 1882. 


Supreme Court of the District of Columbia. 


BrRooKE Mackall, Jr., 


v8. uit No. 8118. 
ALFRED RICHARDs ef al. 


And now comes the complainant and moves the court for leave to 
withdraw his replication as to the answer filed by Leonard Mackall, 
and that said answer may be stricken from the records of this case, 


& for such other relief as may be proper in the premises.° 
W. WILLOUGHBY, 
Sol. for Complainant. 


Take notice that at the opening of the court on Wednesday, the 
11th inst., or as soon thereafter as counsel can be heard, I shall call 
up the above motion for the action of the court thereon. 

W. WILLOUGHBY, 
Sol. for Complainant. 


To. R. M. Newton, Esq., sol. for Leonard Mackall. 


110 Order of Court Upon Above Motion. 


Application overruled. 
Oct. 13, 1882. 
A. B. HAGNER, 
Asso. Justice. 


Testimony on Behalf of Complainant in Chief. Filed Oct. 24, 1882. 
In the Supreme Court of the District of Columbia. In Equity. 
Brooke MACKALL, Jr., 


- 


v8. | No 8118. 
ALFRED RicHarps é al. 


Evidence on behalf of the complainant, Brooke Mackall, Jr., in 
support of his bill of complaint. 


Witnesses. Direct. Cross. Redirect. Recross. 
pp. ° pp- pp- 
Mackall, Brooke, Jr.......--- at 550, 20-22. — 


23-81. — 
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Exhibits referred to at pages in this deposition: 
No. 1, page 1. 


2, 12. 
& 3, “« 42 
ae 99. 
rT 5, “99 


111. In the Supreme Court of the District of Columbia. In 


Equity. 


BrookE MACKALL, Junior, 
v. No. 8118. 
ALFRED RICHARDS e¢ al. 


Be it remembered that at an examination of witnesses begun 
and held on the 5th day of October, A. D. 1882, and continued from 
time to time until the 28rd day of October, A. D. 1882, when the 


within depositions were taken, I, Lorenzo A. Bailey, an examiner 


in chancery, did cause to be personally present at the office of W. 
Willoughby, Esq., No. 456 Louisiana avenue, in the city of Wash- 
ington, in the District of Columbia, Brooke Mackall, Junior, to 
testify on the part and behalf of the complainant in a certain cause 
now depending in the supreme court of the District of Columbia, 
wherein the said Brooke Mackall, Junior, is complainant and Alfred 
Richards and others are defendants. 
(Signed) LORENZO A. BAILEY, 
Examiner in Chancery. 


112 Beidonee on Behalf of the Complainant, Brooke Mackall, Jr., in 
Support of his Bill of Complaint Filed in the Above-Entitled 
Cause. 


In the Supreme Court of the District of Columbia. In Equity. 


BrookE MAcKALL, Jr., 


vs. | No §118. 
ALFRED RICHARDS ef al. 


Testimony-in-chief. 


WasuHinotTon, D. C., Tourspay, October 5, 1882. 


Met, pursuant to notice and agreement between counsel, at the 
office of W. Willoughby, Esq., 456 Louisiana avenue, at 2.30 o’clock 


.m. 

Present: W. Willoughby, Esq., counsel for complainant, Brooke 
Mackall, Jr.; W. B. Webb, Esq., counsel for defendant, Alfred Rich- 
ards; R. M. Newton, Esq., of counsel for defendant, Leonard 
Mackall. 

Mr. Willoughby offers in evidence the bill and decrees in the case 
of Brooke Mackall vs. W.S. Nichols, in equity, No. 1112, in the 
supreme court of the District of Columbia. 


_ 
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113 It is agreed between counsel that copies of said bill and 

decrees, to be made’ by the examiner, may be filed in place 

of the originals, and accordingly the examiner has made such 

rr. and the same are hereto attached and marked “ Exhibit 
. M. No. 1. 
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Brooke MAcKALL, Jr., a witness of lawful age, produced and 
sworn on behalf of the complainant, deposes and says: 


By Mr. WILLOUGHBY : 


Q. Are you the complainant in this case of Brooke Mackall, Jr., 
vs. Alfred Richards and others ? 

A. I am. 

Q. What was your father’s name? 

A. Brooke Mackall, Senior. 

Q. Was he in the occupation of lot 7 in square 223, in this city? 

A. Yes, sir. | 

Q. At what time did such occupation commence? 

A. Shortly after he purchased the property of W. W. Corco- 
114 ran and Wm. S. Nichols, trustees—at least I was so informed. 
Q. What connection did you have with the property ? 

A. I managed it for him. I can’t tell exactly when I commenced 
to manage it. On or about the year, I think, 1859, he gave me the 
property by verbal promise, and said that at some future time he 
would give me a conveyance of it. 

Q. What did you do upon the property ? 

A. I erected or started to erect a building now on it called the 
Palace Market, after first clearing away some old frame buildings on 
the place and grading the lot. 

Q. To what extent did you make improvements? 

A. Several thousand dollars. The indebtedness that I had in- 
curred in one way or another in the erection of the building I think 
was In the neighborhood of $8,000.00 or $10,000.00; I can’t remember 
exactly. The Government had taken possession of the property next 

to the building, and when I had carried the building up to 
115 the third story and part of the third story I was ordered 

to stop, on the grounds that, in consequence of the Govern- 
ment having the adjoining property, on which the Government had 
erected a large building, which was then occupied by a large num- 
ber of clerks settling up the paymasters’ accounts of the entire army, 
the building might catch fire and burn up the important papers of 
the Government. The order was a verbal one, and was, in sub- 
stance, that I would not be allowed to go any further with the build- 
ing. This was during the war. Ican’t give the exact date just 
now. The indebtedness to Plant, Richards and Emory arose out of 
the erection of this building. The Government would not allow me to 
goany further, and the Government had taken possession of the part of 
the lot adjoining the building and then had possession. The building 
fronts on New York avenue. I remained in ion of the build- 

ing after the war up to the time that Mr. Richards took for- 
116 _cible possession. It was some little while after the sale—not 
6—106 
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a great while after the marshal’s sale. The building was fas- 
tened up and locked. I passed there shortly after Mr. Richards took 
possession and found some men at work. I enquired what they were 
doing there. Mr. Richards appeared and said he had taken posses- 
sion of the building and was going to finish it, and when he got his 
money out of it he would turn itovertome. He obtained possession 
without my knowledge or consent and without the knowledge or con- 
sent of my father, so far as I know. The part occupied by the building 
and a small place for a yard south of the building, enclosed by a 
fence, was the part he took possession of. He has had possession of 
that part ever since. Since then the amount of his judgment has 
been tendered to him. I hold in my hand a statement of the ten- 
der made to Mr. Richards by my father in my presence and in pres- 
ence of Mr. Fendall E. Alexander. 


(Mr. Webb objects to any reference to the statement re- 
117 ‘ferred to by the witness, unless it be referred to only to re- 
fresh his memory.) 


(Witness continuing:) More than the amount of the judg- 
ment against my father, together with all the expenses and costs of 
all kinds, was tendered to Mr. Richards by my father in legal-tender 
notes—he was careful to have them such—in my presence and in 
the presence of Mr. Fendall E. Alexander. This tender was made 
in August, 1878. I refer to the judgment which was obtained in 
October, 1867, against my father and myself for the same amount 
which is described in the bill, he being indorser upon the note. Mr. 
Richards declined to accept the money. A conveyance of this prop- 
erty was made by my father to mea short time before his death. 
My father died March 7th, 1880. The date of the deed was Febru- 
ary 27, 1880. 


Cross-examination by Mr. Wess: 


Q. When did you take possession of the lot on the corner 
118 of New York avenue and Fourteenth street ? 
A. To the best of my recollection, it was in 1859. 

Q. Was this after or before your father promised that he would 
give you the lot ? 

A. My impression is that I had possession, as his agent, before he 
made this verbal promise. 

Q. Can’t you give me something a little more definite than an 
impression on this subject ? 

A. I might, on some reflection. I think I can give it to you 
during this examination. | 

Q. How soon after you took possession of this lot did you com- 
mence to build the house on it? 

A. I didn’t commence to build a house until some time in 1864. 

Q. How was the lot occupied during the period between 1839, 
when you took possession of it, and the time when you commenced 
to build ? 

A. There were some old carpenter shops on it. One had just been 
converted into a livery stable by the tenant. They both fronted on 
New York avenue. 
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119 Q. Who received the rent of the buildings that were on the 
lot prior to 1864? | : 

A. Nota great while after I had control of it one carpenter shop 
and the livery stable were removed, and notice having been given 
that the property was below the grade and it would have to be filled 
up to prevent stagnant water from being there—the foundation for 
Cook’s new bank on 15th street was then being dug, and as this was 
a short haul for them they deposited the earth on this lot to bring it 
to the grade. 


(Question repeated by Mr. Webb.) 


A. Father received those rents up to the time, in 1859, when father 
gave me the property; I received them afterwards. 

Q When did the U. S. Government erect the building for the use 
of the paymaster’s department, which you say was on the lot before 
you commenced to build ? | 

A. [ can’t tell the exact date; it was some time before I started 

the building now known as the Palace Market. 
120 Q. Did the Government pay rent for its occupation of that 
property ; and, if so, to whom was it paid ? 

A. It was paid to me. 3 

Q. Did you account to your father for it? 

A. I did not, because he gave it to me. 

Q. Did you build that building as your father’s agent? 

A. I did not; I built it under the verbal promise that he had 
given me. : 

Q. Did you give any of the parties who furnished labor and ma- 
terials, ete., upon that building to understand that your father had 
promised that lot to you ? 

A. I do not think I did to anybody. 

Q. Did you tell them that you were your father’s agent in the 
matter ? , 

A. I certainly did not. 

Q. Do you recollect how long it was after you commenced the 
building before you received orders to stop the building? 

A. I can’t tell the exact date. 

Q. Was the building carried up rapidly or slowly ? 

A. It was built ordinarily rapidly—brick laid by the thou- 
121 sand, carpenter’s work by the day. 
Q. What height had it obtained when it was stopped ? 

A. Two stories had | si erected and part of the third, beside the 
cellar. 

Q. Did you receive any intimation that the Government did not 
wish to have any building there before you received the order you 
mention ? 

A. Before I started the building, thinking there might be some 
trouble in building a building so near a Government building, I 
enquired, directly or indirectly, of the paymaster at that time whether 
I could use the ground left outside the Government enclosure to 
erect a building upon it. I was informed there was no objection. 
After I got the building up to part of the third story I was informed 
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that the paymaster general had no authority to give me such per- 
mission. 

Q. Who gave you the order to stop the erection of the building ? 

A. I think he was either the superintendent of the adjoin- 
122 ing building built and occupied by the Government or a 
messenger there. | 

Q. Did he tell you that the paymaster had no right to give you 
permission to build there ? 

A. That is my recollection of it. ; 

Q. Did the messenger say whom it emanated from—this order ? 

A. The Secretary of War or acting Secretary—I don’t know 
which. 

Q. Did you go to the Secretary about it or take any steps to find 
out whether the order was an authentic one? 

A. At that time it was almost impossible to get an audience with 
the Secretary or Assistant Secretary. At the time I had no reason 
to doubt the statement made by this party and felt satisfied that 
such an order had been issued at that time. 

Q. Then you did not go to the Secretary of War, but stopped the 
building at once? 

A. That is my recollection. 

Q. When were the buildings that were erected by the paymaster’s 

department removed ? 
123 A. I dont recollect; but it was a long time after the build- 
ing was stopped and after the close of the war. 

Q. In the meantime was anything done upon the building? 

A. Nothing except to secure the building as best I could from the 
weather and prevent anybody from getting into the building. 

Q. After the buildings erected by the paymaster’s office were re- 
moved did you take any steps to complete the building? 

A. I think not. 

Q. Did your father do anything towards the completion of that 
building? 

A. No, sir. 

Q. Did your agency for your father continue after that time ? 

A. No, sir; nor for a long time before that. 

Q. Did your father ever do anything towards completing the gift 
to you of this property except the execution of this deed that you 
testify to? 

A. He gave me possession under the verbal promise and I went 
on and made the improvemenis. 

Q. Is that all he did? 
124 A. All that I recollect just now. 

Q. Did you ever call his attention to the gift afterwards 
and ask him to complete it ? 

A. I don’t recollect that I did ; I don’t consider that necessary. 

Q. Why didn’t you consider it necessary ? 

A. Because he had given me the promise that he would make the 
deed to me at the proper time. 

Q. Did you consider that your title to that lot was sufficient with- 
out any further execution of that promise? 
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A. I don’t understand that question completely. 


(Mr. Webb says, in explanation of the question, that he means to 
ask whether upon the face of that promise the witness considered 
himself proprietor of the lot so as to authorize him to expend money 
upon it and to exercise other acts of ownership.) 


A. I = the property mine except the formal transfer by 


125 Q. Did your father ever offer to make you a transfer by 
deed of this property? 3 

A. Not that I now recollect, except the deed that he executed 
during his sickness? | 

Q. Was that the deed of 1880 ?. 

A. Yes, sir. : 

Q. When he made you that deed did he tell you that it was in 
fulfil-ment of that promise? 

A. Hedidn’t in so many words, but that was about the substance. 

Q. That was part of the consideration for making that deed ? 

A. I presume so. 

Q. At the time that your father made that deed was he perfectly 
capable of making a deed ? 

A. He was, sir. 

Q. And you mean to say that at that time he carried into effect 
~ gry he made to you in 1859? 

. Ido. 


It is agreed between counsel that all the pleadings and decrees in 
equity cause No. 2373, Richards e al. vs. Mackall e al., may 
126 be read in evidence in this cause. 


Mr. Willoughby offers in evidence the two certificates of the col- 
lector of taxes, and the same are hereto attached, marked, respectively, 
“ Exhibit B. M. No. 2,” and “ Exhibit B. M. No. 3.” 


Adjourned to meet at this place at 2 o'clock p. m. on Friday, Octo- 
ber 6, 1882. 
(Signed) LORENZO A. BAILEY, 
Exam’r in Chancery. 


WasHINGTON, D. C., Frrpay, October 6, 1882. 


Met pursuant to adjournment. 
Present: Respective counsel. 


Adjourned to meet at this place on Saturday, October 7, 1882, at 
2 o’clock p. m. 7 
(Signed) LORENZO A. BAILEY, 
Exam’r in Chancery. 


WasHincTon, D. C., SatuRDAY, October 7, 1882. 
Met pursuant to adjournment. = 
Present: W. Willoughby, Esq., counsel for complainant ; 
127 W.B. Webb, Esq., counsel for defendant A. Richards; R M. 
Newton, counsel for defendant Leonard Mackall. 
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Cross-exgmination of the witness, BRookE MackaLL, Jr., re- 
sumed : 


By Mr. WEsB: 


Q. Did you ever receive a deed to the property in question from 
any source other than that given by your father just before he died ; 
end if so, from what source? 


(Objected to by Mr. Willoughby as not proper evidence as proof 
of the deed; the deed, if any, should be produced.) 


A. I received a deed from the old corporation of Washington— 
the mayor. I forget the date. It was a tax-deed. 

Q. Was that deed ever recorded ? 

A. It was not. ° 

Q. Why not? 

A. The attorney who examined the matter informed me 
128 _ that the whole thing was defective and void. I kept the deed 
with some other papers which were lost. 

Q. Was it your design when you obtained that deed to place it 
upon record if you should be satisfied that the sale under which it 
was made was a good one? 


(Objecied to by Mr. Willoughby as immaterial.) 


A. At the time I looked upon it as a mere formal matter—not at- 
taching much importance to it. It was a mere settlement of account 
for some back taxes which Mr. Corcoran had claimed and which his 
agent, Mr. Anthony Hyde, had a tax certificate for, and, as I paid it, 
he made the formal transfer, on which I got the tax-deed. 

Q. Was it necessary for the settlement of that account of taxes 
that you should take a deed from the corporation, under Mr. Hyde’s 
assignment, and the certificate ? 

A. I didn’t think it necessary, but as I had the certificate 
129 = and paid the money, I thought I might as well get a deed for 
it; but if Iknew as much then as I did afterward I wouldn’t 

have gone to the expense of a deed. 

Q. Have you ever set up that deed as evidence of your title to the 
lot in question in any matter relating thereto? 


(Objected to by Mr. Willoughby as not the best evidence.) 


A. I believe it was introduced with other papers in aclaim that I 
had against the Government for rent upon the property. 

Q. You say “ believe ;” don’t you know that fact ? 

A. Yes; I know that fact. 

Q. Was your father aware of the fact that you obtained this deed 
from the corporation, and of the further fact that it was used by you 
to sustain your claim for rent in the property ? 

A. Yes, sir. 

Q. Did you receive from your father any compensation for your 

services as his agent or manager of his business from 1859? 
130 A. Well, I always before received a support from my 

father—no regular salary—up to tke time that I commenced to 
operate for myself. 
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Q. When did you commence to operate for yourself? 
A. Some time in 1859. 
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Q. In what business did you then engage ? 
A. I was commenciug to learn real estate matters. 


tate ? 


A. Yes, sir. 

Q. Have you been engaged in business as a real estate agent or 
operator in real estate since 1859 ? 

A. More or less; yes, sir. 
“4 * Q. Did you have any capital furnished you to carry on that busi- 
ness; and, if so, by whom? 
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A. Yes, sir. 


Q. Then, the operations you speak of were operations in real es- 


A. I borrowed some money from an uncle of mine and from other 
parties at different times. 

Q. Have your transactions in real estate been large? 

A. No, sir; I should not say very large. 

Q. Have you continued to be engaged in that business 
down to the present time? 


(Mr. Webb, counsel for defendant Richards, gives notice that he 
will introduce in evidence a 7 
witness who has testified that t 


y of the tax-deed referred to by the 
e original has been lost.) 


> Q. After you went into possession of this lot was a sewer con- 
| structed along 14th street? 
A. Yes, sir. 
Q. Did you institute proceedings in the supreme court of the Dis- 
trict of Columbia to restrain the issue of certificates by the corpora- 
tion of Washington on account of that sewer? 


(Objected to by Mr. Willoughby as not the best evidence.) 


A. I instituted proceedings to prevent a deed from being issued 
under a tax certificate which had been issued by the corporation for 
laying the 14th-street sewer and for paving. 


(Mr. Webb gives notice that he will produce and file the 
proceedings in the cause referred to by the witness.) 


Q. Did you institute proceedings in the supreme court of the Dis- 
trict of Columbia to restrain the marshal of the District from selling 


this lot under executions in hands issued upon the judgments re- 
covered by Plant, Emory, and others? 
A. Yes, sir. 


(Mr. Webb, counsel for defendant Richards, gives notice that he 
will produce and file the proceedings in the cause last above referred 
to by the witness.) 


Q. Were you examined as a witness in the divorce suit of Mackall 
vs. Mackall, in the supreme courtof the District of Columbia? 


A. I was. 
Q. Were you asked any question, in the course of that examina- 
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tion, with respect to the title to the lot in controversy, and 
133 particularly as to whether you had or had not received a deed 
from your father to the said lot? 


(Objected to by Mr. Willoughby on the ground that it is not mat- 
ter of cross-examination and not the best evidence.) 


A. I was. 

Q. Can you tell us now what that testimony was ? 

A. Ianswered three hundred and eighty-nine cross-questions, which 
I believe was the number. I testified as follows: 


“Q. Has your father given you any other property besides part of 
lot 7, in square 252 ? 

“A. In lieu of my appropriating the G-street lot to the family 
debts father gave me the lot on the corner of New York avenue and 
14th street ; this was about the time I appropriated the G-street lot 
to family debts. ; 

“Q. Have you any conveyance from your father of the lot 
134 onthe corner of New York avenue and 14th street? 
“A. My impression is that I have. 
“Q. Has it been recorded ? 


“A. I do not know. “ 


“Q. Then you think the conveyance is in your possession ? 

“A. My impression Is it is. 

“Q. Will you please produce that deed and exhibit it to the com- 
missioner, Mr. Woodward ? 

“A. I will not. 

“Q. Can you state from memory on or about the date of that con- 
veyance? 

“A. I cannot just now. 

“Q. Can you say within one, two, or three years of how long ago 
it was ? 

“A. I do not recollect exactly the time. 

“Q. Was it a year ago? 

“A. My impression — nothing like a year ago. 

“Q. Was it before you commenced constructing improvements 
on it! 

“A. My impression is it was since.” 


on cross-examination of this witness by Mr. Webb was here 
closed. 


135 | Redirect by Mr. WiLtovcnpy: 


Q. You may give your explanation of that testimony. 

A. I was at-that time (referring to the above-quoted testimony in 
the divorce suit of Mackall vs. Mackall) quite young, and had _ been 
on the witness stand for a long time, and had answered three hun- 
dred and eighty-nine cross-interrogatories in said suit and was a 
good deal confused. At that time a deed had been given of a num- 
ber of lots, and at the time I had an impression that a deed for this 
lot might be among the deeds and other papers which my father 
had given me to take care of, but which deeds, etc., I did not then 
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know the contents of; but I subsequently examined such deeds, etc., 
and. found that I was mistaken and that, in fact, no such deed or 
conveyance of said property was made to me. — 3 
Q. In the negotiations with Mr. Hyde what was said, if any- 
136 thing, about a deed being given to you by Mr. Corcoran in- 
stead of to your father ? 

A. After I had settled the account for the back taxes that had 
been nia. for some time, and the certificate was assigned to me by 
Mr. Hyde, my father having given me the property in 1859 and had 
promised to give me a deed at some future time, father requested Mr. 
Corcoran through Mr. Hyde that, in lieu of making the deed to him 
of the property, that he, Mr. Corcoran, join my father in a deed con- 
veying the property to me, which proposition was considered b 
Mr. Corcoran and finally rejected by him on the ground that ot 
a long time had elapsed between the purchase and the time spoken 
of there might be some complications about it, and fearing some- 
thing of the kind Mr. Corcoran declined to execute the deed to me 
as requested by father, but afterwards mailed to him (my father) the 

deed executed by him (Mr. Corcoran) many years before to my 
137 = father. I think all this was done through me. _I think, but 

am not sure, father may have been present once or twice at 
these negotiations. I think Mr. Hyde may have been aware that 
my father had given me the lot and intended to make a deed to me 
of it. : 

Q. Has there occurred to you since you were examined day before 
yesterday any other acts of your father showing an intention that 
this property should become yours? If so, state what they were. 

A. Ihold in my hand two wills executed by my father in hisown 
handwriting, one dated the 5th day of August, 1870, and witnessed 
by three witnesses, and the other dated the 29th day of July, 1876, 
also witnessed by three witnesses, in both of which he gave me all 
his property. 3 

Q. When and. how did you get possession of those wills? 

A. He gave them to me directly after they were executed, so that 
I should have them in case any accident should happen to him. 


138 (It is agreed between counsel that copies of these wills may 

be made by the examiner and filed with this deposition, and 
true copies thereof have accordingly been made by the examiner - 
and are hereto attached, marked “ Exhibit B. M. No. 4” and “ Ex- 
hibit B. M. No. 5.”) 


Redirect closed ; no recross desired. 


(Mr. R. M. Newton, of counsel for defendant Leonard Mackall, be- 
ing about to cross-examine the witness, Mr. Willoughby, counsel for 
complainant, objects to the cross-examination by counsel for Leonard 
Mackall as to the matters which have been testified to, on the ground 
that Leonard Mackall has no interest in such matters in this suit.) 
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Cross-examination by Mr. NeEwrTon: 


Q. What was your age at the time of the alleged gift to you by 
your father of lot 7, in square 223, in this city? 
139 A. About twenty-three years of age. 
Q. How long, or about how long, had you managed this 
property before the alleged gift of the same by your father to you? 

A. I can’t now tell exactly ; some months, I presume. 

Q. Are you quite sure that it was not longer than the period just 
stated ? 

A. It may have been. 

Q. Have you no means of refreshing your memory upon that 
point? 

A. None. 

Q. What improvements were on this lot when you began to man- 
age it? 

A. Two old frame carpenter shops. 

Q. And what else—was there nota livery stable? 

A. I have stated that one of the carpenter shops was converted into 
a livery stable. 

Q. From the time that you became manager of this property to 
the commencement of the erection of the Palace Market on the same 
were there any rents from it; and, ifso, what disposition was made 

of them by you? 
140 A. Shortly after father gave. me the property, in 1859, and 

put me in possession of it, both the old frame buildings were 
torn down because the authorities had notified me that the property 
was below the grade. It was then graded by several hundred loads 
of earth being put upon it, and it was vacant for some time. I rec- 
ollect that there was once a circus exhibited upon it, and then a tem- 
porary frame building erected on lease, which were all the improve- 
ments put upon ‘it until the Government took possession of it, after 
which I built upon it the building now known as the Palace Mar- 
ket. There were rents received trom the frame building and from 
the circus and from the Government, the amounts of which I do 
notremember. I used the money to pay taxes, make repairs, and 
to support my father and myself, among other matters. 

Q. Did not this period embrace the whole time from 1859 to 
1864 ? 


141 (Objected to by Mr. Willoughby, and counsel for complain- 

ant objects as to any further cross-examination by counsel 
for Leonard Mackall upon the ground heretofore stated, and advises 
the witness to decline to answer, unless required to do so by the 
court.) 


The witness declines to answer the question, and thé matter is 


hereby reported by the examiner to the court. 
(Signed) LORENZO A. BAILEY, 


Examiner in Chancery. 


LORENZO A. BAILEY, 
Examiner in Chancery. 


Adjourned subject to call. 
(Signed) 
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W asHinetTon, D. C., Fripay, October 13, 1882. 


Met, pursuant to agreement between counsel, at 2 o’clock p. m., at 
the office of Mr. Willoughby, 456 Louisiana avenue. | 
Present: W. Willoughby, Esq., counsel for complainant; Robert 
M. Newton, Esq., of counsel for defendant, Leonard Mackall. 
142 The court having overruled the motion on file for leave to 
withdraw the replication and strike out the answer of Leonard 
Mackall, counsel for complainant withdraws his objection to the fur- 
ther cross-examination by counsel for defendant, Leonard Mackall, 
of the witness Brooke Mackall, Jr. 


And thereupon was resumed the cross-examination of the witness 
BRooKE MACKALL, Jr. 


By Mr. Newton: 


Q. Did not your father collect the rents on lot 7, square 223, dur- 
ing the whole of the above-stated period—that is, from 1859 to 1864? 

A. No, sir. 

Q. Did you not state to a question of Mr. Webb upon this point 
that your father received the rents prior to 1864? 

A. No, sir; I don’t think I made any such statement. 

Q. Was not the building on the northeast corner of the lot 
143. 7, known as the Palace Market, begun 'n 1864? 
A. Yes, sir. 

Q. During what year did the Government take possession of a 
part of lot 7, and state what portion or portions of that lot was so 
occupied by the Government. 

A. I cannot tell the exact date when the Government took pos- 
session of a part of lot 7,in square 223, but can only say that it was 
some months before I started what is known as the Palace Market 
building ; all of lot 7 was occupied by the Government, except the 
part occupied by the Palace Market building and a small portion 
occupied by a temporary frame building on the southwest corner of 
the lot. 

Q. What do you mean when you state that you used the rents 
from the frame building and from the circus and from the Govern- 
ment to pay taxes, makes repairs, and support your father, when - 
you have already stated that your father received these rents? _ 

A. What I meant by my answer to Mr. Webb’s question 

144 in relation to certain rents collected from two carpenter — 
one of which was afterwards converted into a livery stable, 

was that father received the rent from those buildings up to within 
a short time before they were torn down—some time in 1859—when 
he gave the property to me. I did not mean that he received any 
other rents from that property. When I referred to the circus and 
other rents and the rents I had received from the Government also, 
that I had used that to support my father, pay taxes, etc., | meant 
only those from the two frame buildings, as received by my father ; 
the others were mine. In order that there may be no misunder- 
standing in regard to my answer ta this question, I wish to be un- 


52 ALFRED RICHARDS VS. BROOKE MACKALL, JR. 


derstood as follows: Father received no rents from this property 
after the gift to me from him, which was some time in 1859. 
Q. Do you mean now to state that your father did not receive rent 
in anywise arising from the lot 7, squaré 223, prior to 1864? 
145 A. Yes, sir. 

Q. You state that you used the money referred to above 
in part to support your father and yourself; was it not a fact that 
your father was supporting himself and you at this time? 

A. As he kad given me the property and put me in possession of 
it, I considered the property mine, and the rents to be mine, which 
I used, together with other incomes from other sources, to support 
my father, as well as myself, to pay taxes, ete. 


(Mr. Newton, counsel for defendant, Leonard Mackall, gives no- 
tice that he will put in evidence the family Bible of the late Brooke 
Mackall, deceased, to show the following facts: First, that in 1859, 
the time of the alleged gift of lot'7 by the decedent to the complain- 
ant, the complainant was only nineteen years of age ; and, secondly, 

to exhibit upon the record the age of the decedent at that 
146 ‘time and the ages of the several children, exclusive of the 

complainant, dependent upon the decedent for present sup- 
port and future provision.) 


Q. At what place in the city of Washington was your father re- 
siding during the year 1859, and who were the members of his 
household ? 

A. He was living on Pennsylvania avenue between 19th and 20th 
streets northwest. All of his family resided there except my brother 
Leonard, who was sometimes away. 

Q. Did your father not have at this time a large and expensive 
family ? 

A. Yes, sir. 

nd = as not your father of a speculative turn and disposition of 
mind ¢ 

A. 1 think not. 

Q. Do you really think that at this time, as the head of a family 
growing up around him, that he desired to devest himself of the 
right to improve for the benefit of his family this lot 7, square 223? 

A. I mean to say that he intended to do what he did do, 
147 ~which was to give me this property, and that I was to control 
it as I saw fit. 

Q. State by name the children who were at this time dependent 
upon your father for support and future provision. 


(Mr. Willoughby, counsel for complainant, objects to the question, 
first, as immaterial, and, second, as implying that the witness could 
be competent to state how much children could be dependent for 
future support.) 


A. Ido not understand what you mean by future support, but at 
that time, to the best of my recollection, all of the children except 
my brother Leonard and myself were supported by him. These 


~ 
v= 

ans ne nate 
a et ats ate eames ——a 


. a . - 
y= ee eal 


ALFRED RICHARDS V8. BROOKE MACKALL, JR. 53 


children, except my brother Leonard and myself, were Lillie, Cov- 
ington, Louise, Benjamin, Barton, and Carrie and Helen and Kath- 
erine, now Mrs. Robert Christy. | 
Q. Were not three of these children young ladies in society 
148 at this time, and were there not several children ranging in 
age from two years to fourteen year-, inclusively ? 

A. My recollection is that one of them was grown, possibly one or 
two more. I cannot now tell what their ages were at that time? 

Q. If your father meant to give you this property, or to permit 
you to control it, why did he not make a deed of conveyance ora 
deed of trust af the same to you? 

A. He could not have given me a deed of the property at that 
time for the reason that, although he had bought and paid for the 
property, yet the property had not been deeded to him. 


Adjourned to meet at this place on Thursday, October 19, 1882, 
at 9 o’clock a. m. 
(Signed) LORENZO A. BAILEY, 
Examiner in Chancery. 


WasHInatTon, D. C., THurspay, October 19, 1882. 


Met pursuant to adjournment. 
149 Present: W. Willoughby, Esq., counsel for complainant ; 
R. M. Newton, Esq., of counsel for defendant, Leonard Mackall. 
Mr. Willoughby, counsel for complainant, gives notice that he 
shall insist upon the enforcement of equity rule 64, as amended 
June 4, 1878, and Mr. Willoughby does object to all testimony in- 
troduced for the purpose of sustaining the allegations in the so-called 
answer of Leonard Mackall, one of the defendants in this cause. 
Mr. Newton, of counsel for defendant, Leonard Mackall, refers to 
the fact, and asks that it be put on record, that the cross-examina- 
tion of the complainant is proceeding regularly under the issue 
joined between complainant and the defendant, Leonard Mackall. 


Cross-examination of BROOKE MACKALL, Jr., resumed by Mr. 
NEWTON : 


(Mr. Newton refers to Exhibit No. 2 filed by complainant 
150 = in this cause to show that the one-half part of lot 7 was 
deeded to decedent on the Ist day of March, 1852, by W. W. 
Corcoran, and gives notice that he will put in evidence “sppesee copy 
of record in case at law No. 19,635, of Leonard Mackall, trustee, vs. 
Alfred Richards, to show that title was made final of the other half 
of said lot in the decedent on the 6th day of November, 1856, bv a 
decree of the equity court of the District of Columbia, and Mr. 
Newton requests the examiner to enter such reference and notice on 
the record.) | 


Q. Was not the building which you have stated was on the south- 
west corner of lot 7 at the time the Government occupied the same 
on the southeast corner of the lot and facing 14th street? 

Yes. 
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Q. Were these rents collected from the building you previously 

stated was on the southwest corner of the lot from 1859 to 1864, and 
did you collect them ? 

151 A. The building on the southeast corner of the lot was not 
erected until 1863. I collected the rent; first the ground 

rent and afterwards the rent of the building. 

Q. You collected also rents from the building which you have 
stated previously was on the southwest corner of the lot from 1859 
to 1864, or did you not? | 

A. I do not recollect that I stated there was a building on the 
southwest corner of the lot. There was no building on the south- 
west portion, except a woodshed and water-closets, which belonged 
to the building fronting on 14th street, on the southeast corner. 

Q. Were there ground rents collected from this lot from 1859 to 
1864? 

A. There was. 

Q. Can you state with reasonable certainty the annual income 
from ground rents upon said lot during that period of time? 

A. I cannot, as I kept no account of them. 

Q. Did your father or yourself collect these ground rents ? 

A. I collected them. 
152 Q. You have stated that you started to erect the Palace 
Market after clearing away some old frame buildings on the 
place. Were not these buildings on the lot up to the time of the 
commencement of the market building ? 

A. The carpenter shops heretofore alluded to were not, but the 
building—frame building—on the southeast portion of the lot 
was. 

Q. When were those buildings, then, that you have stated were 
cleared away taken from the lot ? | 

A. A short time before I graded the lot by order of the authorities 
the two old carpenter shops were removed, which was a very short 
time before the Government took possession of the greater portion 
of the property. 

Q. What was your business pursuit from 1859 to 1864 ? 

A. About three months in 1859 I was in New Albany, Indiana, 
in the firmn—employed by the firm—of Culberson and McCord, after 

which I returned home, at the request of my father, and 
153 ~—s assisted him in his matters, and _ attended to my own 
matters. 

Q. Did you have any business exclusively of your own after your 
return from Indiana during the period above stated ? 

A. I do not now recollect that I attended to any matters of busi- 
ness except for myself and father. 

Q. If you had a business of your own at this time please state 
what it was. 

A. I meant, when I said “ business,” anything that pertained to 
my private affairs. 

Q. What was vour father’s business from 1859 to 1864? 

A. My father was a $1,600 clerk in the 1st Comptroller’s office of 
the Treasury Department in 1859 down to the time that President 
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Grant was elected President, shortly after which he was removed 
from office. 

Q. Was your father ever a broker doing business in this city? 

A. Yes, sir; some years before he went into the Treasury Depart- 
ment. 

Q. You have stated that you improved lot 7 to the extent 
154 of several thousand dollars; of what did these improvements 
consist ? 

A. In grading the lot, adding to the frame building on the south- 
east portion, and in the erection of the brick building now known 
as the Palace Market. 

Q. Did any — of these expenses come in the form of local 
taxes or special improvement taxes? 

A. No, sir; I forgot to say that I also paid some taxes due on lot 
7, square 223, at various times ; a portion of them were special taxes. 

Q. Have you not a convenient way of forgetting something? 


(Objected to by Mr. Willoughby as insulting to the witness.) 


A. I decline to answer such an impertinent question. 

Q. You have stated that you were at expense of eight or ten thou- 
sand dollars in the erection of the Palace Market building; was this 
money paid in cash during the progress of the building? 

A. I stated that I incurred indebtedness on account of the 
155 erection of the Palace Market building between eight and ten 
thousand dollars, a portion of which was paid in cash. 

Q. Who made—who contracted to build the Palace Market? 

A. There was no contract; the bricks were laid by the thousand ; 
the carpentering work by the day. 

Q. Do I understand you to say that there was no contract in 
writing for the erection of this building made to any one who had 
a hand in the erection of it? 

A. I may have had a written agreement with the boss bricklayer 
as to the laying of the brick and with the boss carpenter as to what 
I was to pay him and his men per day. _ 

Q. Can you produce those several contracts ? 

A. I cannot. I don’t say there were such agreements, but there 
may have been. | 

Q. Can you state with reasonable certainty the amount of that 
sum of eight or ten thousand dollars which was paid in cash ? 

A. I cannot, as I kept no book account. I paid cash for all 

156 ~—work and a portion of the materials. I can’t tell how much 

I paid in cash for materials—that is, all work done on the 
building. 

Q. State, as nearly as you can, the sources upon which you relied 
for the cash and for the general obligation embraced in the erection 
of this building. 

A. I borrowed the money that I paid in cash, and relied in some 
measure on the rents of the building when completed to pay the 
balance or a portion of the balance. 

Q. Please state if you gave any real estate security for any loan 
contracted for this building. 
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A. I gave deeds of trust on some lots located in the southwest 
portion of the city. 

Q. Will you produce those deeds of trust or certified copies of the 
same ? 

A. No. 

Q. Were certain lots, the property of your father, on G street, in 
this city, sold to one Mr. Stinemetz and to one Mr. King for cash 
during the erection of the Palace Market building ? 

A. I do not recollect now the time when those lots were sold 
157 ~—ito Mr. King and Mr. Stinemetz, but the lots that I alluded to 
were in the neighborhood of the Observatory. 

Q. What legal titular connection did you have to this lot at this 
time ? 


(Witness asks an explanation of the question.) 


Q. What legal title did you have to this lot from 1859 to 1864 ? 

A. I didn’t have a legal title ; I had an equitable title. 

Q. Were you collecting the rents arising from all of your father’s 
real estate in Washington and Georgetown from 1859 to 1864 ? 

A. I don’t now recollect of any rents that he had in Georgetown 
or Washington except the rent from the old High-street house in 
Georgetown, the other property being vacant. 

Q. How long after the Government took possession of lot 7 did 
it begin to build the building used as the Paymaster General’s De- 
partment? 

A. Immediately. 
158 Q. Did the Government take possession of the whole of 
lot number 7 at the time of its occupation of the same? 

A. No, sir. 

Q. Was the building erected by the Government occupied by the 
same when you started to build the Palace Market? 

A. No, sir. 7 

Q. Was the conception of building the Palace Market a concep- 
tion of your father’s or your own? 

A. Of my own. 

Q. Can you state how long or about how long you had been en- 
gaged upon this building when the Government ordered you to 
stop ! : 

A. Ieannot. I think several months. 

_ Q. Had you received any order to stop before the building had 
reached the third story or a part of the third story ? 

A. No, sir. 

Q. Are you certain that grounds of the order from the Govern- 
ment to you to stop this building consisted in its fear of you setting 

fire to the building—the Paymaster General’s Department? 
159 A. I understood that was -the principal objection at the 
time to the building being completed. 
— Q. = the walls of these two buildings touch ? 

A. No. 

Q. Did you assume any obligation in writing to Thomas A. Rich- 
ards, of the firm of Alfred and T. A. Richards, in connection with 
the erection of the Palace Market; and, if so, what was it? 
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’ A. 1 bought some brick from the firm of A. & T. A. Richards and 
gave them my note. : 

Q. Was this note that you have reference to made after. you had 
received orders to stop work on the building ? 

A. I do not now recollect. 

Q. Was this note you refer to the note on which suit at law was 
brought by Alfred Richards and Thomas A. Richards against you, 
embraced in Exhibit No. 6 in this cause? 

A. Yes, sir; it was. 

) Q. Please state again, as near as you can, the date of the order to 
Sea stop from the Government to you? 
160 A. I have no means now of fixing that date. 

Q. Did you not state, in response to a question of your 
| counsel in this suit, that this order to stop the building was received 
| during the war? 

A. I think I did. , 
| Q. If you owned the lot 7 at the time of the execution of the note 
| referred to why did you not give your own individual note directly 
| to Mr. Richards and have it endorsed by your father ? 

A. I don’t understand that question. I presume the note was 
given in the proper way. 

; Q. Did you not state to your counsel in this cause that the judg- 
ment of Richards was against your father and yourself? 
> A. Yes, sir; the judgment was obtained against me as maker 
and my father as endorser; two separate judgments. 


| 
| 
i (Mr. Newton, counsel for L. Mackall, refers to the Exhibit No.6 
161 to the bill in this cause filed by complainant to show, first, that 
the basis of the judgment of Richards, No. 4117, against thecom- 
plainant was a note executed by Brooke Mackall, Jr., to his father, and 
endorsed by his father, to the plaintiff in said suit; second, that the 
suit instituted was against Brooke Mackall, Junior, as the only de- 
fendant, and that judgment and execution were — accordingly ; and, 
third, that the agreement filed in that suit by Brooke Mackall, Jr., 
to confess judgment was a request to the clerk to enter judgment for 
the defendant, and Mr. Newton requests the examiner to enter such 
| reference upon the record.) 


Q. Please inspect the request to the clerk in Exhibit No. 6 to the 
p bill in this cause. Did you sign the original of which this purports 
a to be a copy? : 3 
A. I signed the request referred to. 
Q. Explain why you requested the clerk to enter judgment for the 
defendant instead of for the plaintiff. 
162 A. There must be some clerical error, either in the original 
or in the copy. I think possibly it was in the original. 
Q. When was a tender made by your father to Mr. Richards of 
the amount of the judgment and costs of his suit against you? 
A. Mr. Webb put that question and I answered it, and I refer to 
my answer to him, as I at that time had the paper before me. 
Q. Was not this tender made after Richards had possession of the 
property? 
8—106 
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A. I think it was. 
Q. Please state the connection between the judgment obtained by 
Richards against you in 1867 and this lot. 


(Objected to by Mr. Willoughby.) 
Adjourned to meet at this place on Friday, October 20, 1882, at 9 


o’clock a. m. 
(Signed) LORENZO A. BAILEY, 


Examiner in Chancery. 


WaAsHINGTON, D. C., Fr1ipay, October 20, 1882. 


Met pursuant to adjournment. 
Present: Respective counsel. 


163 At the request of Mr. Newton and by agreement of counsel 
the hearing was postponed until 1 o’clock p. m. this day. 


Met at 1 o’clock p. m., pursuant to postponement. 

Present: W. Willoughby, Esq., counsel for complainant, Brooke 
Mackall, Jr.; A. M. Newton, Esq., of counsel for defendant, Leonard 
Mackall. 


Whereupon was resumed the cross-examination of the witness, 
BrookE MACKALL, Jr. 


By Mr. NEwron: 


Q. I repeat the last question put to you at the preceding session, 
viz: Please state the connection between the judgment obtained by 
Richards against you in 1867 and this lot. 


(Objected to by Mr. Willoughby on the ground that it is asking 
the witness a question of law.) 


A. Being advised by Judge Willoughby, my counsel, that 
164 __— this is a question of law, I decline to answer. 


Mr. Newton: “Mr. Newton, of counsel for defendant, Leonard 
Mackall, refers to the exhibits to the bill filed in this cause, Nos. 4, 
_ 5, and 6, to show, first, that the suits of Emory, No. 3477, of Plant, 

No. 3478, were filed January 19, 1867; that notice had been filed by 
plaintiffs in each case, before filing said suits, of their intention to 
hold a lien on the northern section of lot 7 and upon the building 
thereon, in pursuance of the act of Congress entitled ‘An act for the 
enforcement of mechanics’ liens on buildings, ete., in the District of 
Columbia,’ approved February 2, 1859; secondly, that the suit of 
Richards, No. 4117, was filed September 10, 1867; that the execu- 
tions in the three cases referred to were issued on the same day, to 
wit, on the 17th day of April, 1868 ; that the executions in the cases 

of Emory and of Plant were specially directed to part of lot 7, 
165 square 223, in pursuance to the mechanics’ lien referred to ; 
that the first executions in the three cases were returned 
nulla bona; that the second executions in the three cases were re- 
turned on the same day, to wit, June 13, 1870; that the executions in 
the cases of Emory and of Plant were endorsed ‘satisfied ;’ that thatin 
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the case of Richards, being for the full amount of $1,201.90, includ- 
ing costs, was indorsed as follows: ‘Satisfied as to the $646.89; nulla 
bona the balance;’ and Mr. Newton requests the examiner to enter 
the same on the record.” 


(Mr. Willoughby objects to and protests against the foregoing 
statement of counsel for Leonard Mackall being entered on the rec- 
ord, and insists on the examination of the witness proceeding, or 
that he be allowed to close.) 

os Newton suggests that the summary from the exhibits to the 
bill the defendant has a right to on on cross-examination of com- 
plainant.) 


166 Q. Did the Government pay any damages for having 
stopped you in erecting the Palace Market building ? 

A. No, sir. 

Q. Has the Government paid any rent for the use and occupation 
of the lot 7? 

A. Yes, sir. 

Q. Was it paid to you or your father? 

A. To me. , 

Q. Was the money paid at one time and in one amount or at dif- 
ferent times and in several sums? 

A. It was paid at two different times. 

Q. What was the aggregate amount paid? 

A. I do not now recollect exactly. 

Q. Is it really a fact that by searching your memory you can’t 
recall the amount? 

A. I meant simply to say that I can’t state the exact amount, but 
to the best of my recollection the first payment was between $6,000 
and $7,000; the second amount was between $2,000 and $3,000. 

Q. Was there any other indebtedness incurred by you to 
167 Alfred Richards in addition to the amount embraced in the 
suit hereinbefore referred to? 

A. No, sir. Baik 

Q. Do you not state in the bill filed in this cause that there is 
other indebtedness claimed by Alfred Richards and others against — 
you? : 

(Objected to by Mr. Willoughby, as the bill speaks for itself.) 


A. I meant to say that I did not owe Mr. Richards at the time I 
gave him the note for anything but the amount of the note. I un- 
derstand that since he took possession of the building that he pur- 
chased the claim or judgment of Francis Wheatley against me for 
lumber furnished for the building, part of which was used in the 
building. | 

Mr. Newron: “Mr. Newton gives notice that he will introduce 


Mr. WILLouGHBY (interjecting) : “ Counsel for complainant pro- 
tests against counsel giving notice of what evidence he in- 

168 tends to produce hereafter, and insists that he shall produce 
his evidence in the proper way.” : 
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_ Mr. Newton: “Mr. Newton submits the question of his right to 
introduce record evidence by way of reference and for future pro- 
duction to the court for its decision.” 3 

Mr. WILLoucHBy: “Counsel for complainant now demands that 
the counsel for Leonard Mackall proceed with the cross-examination 
of the witness, and if he refuses to proceed counsel for complainant 
shall consider the evidence closed and propose to the witness to sign 
his deposition.” 

Mr. Newton: “Mr. Newton, considering the question of his right 
now in issue between counsel for complainant and himself, as coun- 
sel for defendant, L. Mackall, as a question open for the decision of 
the court, proceeds to continue the cross-examination.” 


Q. In incurring the indebtedness incident to the erection of the 

building upon lot 7 and other expenses referred to, did you 

169 consider yourself acting as manager for your father or pro- 
prietor of the lot No. 7? 


(Objected to by Mr. Willoughby as having been already answered.) 


A. As owner of lot No. 7. 

Q. You have stated that your father gave you this lot and put 
you in possession. What method of investiture have you reference 
to in saying that he put you in possession ? 

A. I meant exactly what I said; that he gave me the lot and put 
me in possession. 

Q. Is the deed of February 27, 1880, the only act of ratification 
of the alleged gift of said lot made in 1859, upon which you rely to 
give title to this lot? 


(Objected to by Mr. Willoughby as having been before answered.) 


A. No, sir. 
Q. Please state what other deed, if any, you have to that lot? 
A. I had a defective tax-deed, which was lost. 
170 Q. Was not the parol gift you state was made in 1859 for 
love and affection ? 

A. Partly for that. I should have said that was part of the con- 
sideration. 

Q. Did you not consider that during the period from 1859 to 1864 
the —— of the alleged gift had been perfected upon your 

art ¢ 
A. I don’t understand that question. 

Q. How can you discriminate between the consideration as to its 
respective parts you allege as the basis of this gift when you claim 
it to be a mixed consideration—that is, a good consideration and a 
valuable consideration ? 

A. You will have to explain that; I don’t understand that ques- 
tion. 

Q. Please examine Exhibit No. 11 to the bill in this cause and 
explain the meaning of the asterisks in the body of the same. 

A. Those asterisks, or stars, indicate that there was other property 
included in that deed which did not relate to this case. 
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171 - Q. Did your father promise you also, in in the year 1859, 
to make you a deed of conveyance of all his real estate 
which he might own at any future time in the district of Columbia? 

A. If 1 understand the question, I should say “ No.” — 

Q. Who were present at the time of the alleged execution of the 
deed of February 27, 1880? 

A. Judge W. Willoughby, Squire Walter, and myself 

Q. Who wrote that deed ? 

A. The deed was written by a Mr. McCorkle, or I should say 
copied by him, from a deed that had been drawn at my father’s re- 
quest and submitted to Judge Willoughby. 

Q. What was the residence of this = ? 

A. He roomed in the same house that my father and I roomed at, 
No. 339 C street, northwest. 

Q. Will you produce that deed ? 

A. I will if my counsel directs me to. 

Q. Are you not willing that it shall see the light of day without 

suggestion of counsel? 

172 A. Iam, but as my counsel has the management of this 

case I do not consider that I have a right to do anything 
without his advice. 

. Was this deed signed in your presence? 

. It was. 

. When was your father taken with his last illness ? 

. Some time in December, I think, 1879. 

. What was his age at that time? 

. I think in his 80th year. 

. What was the character of his sickness ? 

. It seemed to commence from indigestion. 

. Can’t you, as an eye-witness of his condition when he signed 
or is alleged to have signed the deed in question, state more defi- 
nitely the character of his illness? 

A. I can’t understand your question. 
Q. Did you nurse your father during his illness? 
A. I did. : . 
Q. Can’t you tell from the character of the medicine given him 
something of the nature, more definitely, of his illness? 
A. If Mr. Newton will tell me what he wants ine to say I will en- 
deavor to do it. 
s 173 Q. Did your father suffer much during his illness? 
A. At times he suffered very much. 
Q. When did your father die? 
A. I think on the 7th of March, 1880. 
Q. Had he not been ill, all told, forty-eight days when the deed 
of February 28, 1880, was executed ? | 
A. Hemay have been ; I can’t now tell without reflection the exact 
number of days he was sick. 
Q. Did you occupy the same room with him during the period of 
his illness ? 
A. If you mean by “occupy” that I stayed in his room all the — 
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time and had a bed there, I say no, but I was there waiting on him 
a greater portion of the time—hardly had time for sufficient sleep. 

Q. I mean, did you occupy the same room with him in the plain, 
common-sense, every-day use of the word “ occupy?” 

A. I have answered that. 

Q. Did your father occupy the same room from the first day of 

his illness to his death ? 
174 A. He did not. 

Q. At what house in this city—street and number—did your 

father die? 
. No. 339C street northwest. 
. On what floor of that house did his death occur ? 
. Second-story, front room. 
Q. On what floor was his room when he was taken sick ? 
. Second-story, back building. 
How long after his sickness began was it that he was removed ? 
. I cannot tell exactly, but, without reflection, I think he was 
removed from one room to another about six weeks before he died— 
possibly more. 

Q. Who were present when he was removed ? 

A. I think two colored men and myself. The removal was made 
at the suggestion of his physician, because the room he was first in 
was very noisy and not so cheerful as the one he was moved to. 

Q. What wasthe character of the room from — he was removed, 

in respect of size and appurten-ces for comfort? 
175 A. The room he first occupied was larger than the one he 

last occupied, but the ceiling was much lower, and, being im- 
mediately over the kitchen, it was very noisy and was in no way to 
by compared with the room he last occupied, all things considered. 
The last room had a cheerful south front, and the noise from the 
stone pavement on 43 street was not so great, and it was regarded 
as one of the best rooms'in the house. 

Q. Did your father see many visitors of his intimate friends dur- 
ing his illness ? 

A. He had very few what may be termed intimate friends. He 
was a man who kept very much to himself and those who happened 
to be immediately around him. His preacher, Mr. Naylor, formerly 
of the Metropolitan church, where he attended, was a friend of his, 
and a man whom he thought a great deal of. Mr. Naylor paid him 
two quite long visits before his death, and saw him alone during 
both visits. He talked and prayed with him. 

Q. Of what denomination of religion was the church which 
176 ~—syour father attended when in health? 
A. Dr. Naylor’s church, generally known as the Metro- 
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litan. 

Q. What minister officiated at the funeral ? 

A. Dr. Addison, on account of the absence from the city of Mr. 
Naylor, who would have preached the funeral service had he been in 
the city, as father held him in high esteem and visited his family. 

Q. Did your father see during his illness the defendant, Leonard 
Mackall, often ? 
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A. He did, at the commencement of his sickness, see him for 
a-while, but on account of Leonard’s behavior in various ways he 
was requested repeatedly not. to come in his room, and finally was 
almost ordered out of the room by my father; also on account of his 
behavior while under the influence of liquor, which had _ been ob- 
tained for father, and on account of his giving the medicine im- 
properly, especially on one occasion when he gave him a table- 

spoonful of a powerful opiate when a teaspoonful was con- 
177 sidered a very powerful dose. The doctor had to be called in 

hurriedly ; coffee and various appliances were resorted to to 
relieve him from the effects of the opiate in time to save his life. 
The doctor said he felt it his duty to say that he would have to cease 
visiting my father unless Leonard ceased to have anything to do 
with the nursing, and a professional nurse was put in charge of the 
case. Through the kindness of a friend a professional nurse was 
engaged for him, and, together with another professional nurse, took 
charge of him and remained with him until he was buried. They 
helped carry his corpse out of the house. 


(Mr. Newton objects to the answer just given upon the ground of 
total irrelevancy and of scandal.) 


Q. Did your father see any one of his daughters often during his 
illness; and, if so, which of them? 

A. He saw Mrs. Christy ; how many times, I don’t recollect. Mrs. 

Owens he also saw; how many times, I don’t recollect. He 
178 also saw his daughter-in-law, Leonard’s wife. Those were 
the only daughters and daughters-in-law that he had. 

Q. Did you ever have the door of the room of your father, by order, 
— to visits of any one who might feel anxious to know his cun- 

ition ? : 

A. Everything that was done—every order given—was done at 
my father’s request. : 

7 Did you not have great influence with your father during his 
ife? : 

A. It would be a most extraordinary thing if a child, the only one 
of ten, who had stood by him in all his troubles, would not have had 
influence over him when the balance of his children arrayed them- 

: selves against him and treated him in the most unnatural and out- 
erageous manner, and during all his sicknesses during twenty years 
@<¢ ~~ they took af age no interest in him. They took the side of 
their mother from 1859 and before, and in the divorce suit between 
him and my mother testified against him, as the record will 
, 179 show, in the most unnatural manner. Leonard especially 
was insulting and defiant, and stated, among other things 
which were false, that his father had, to his knowledge, been whipping 
his wife for seventeen years. He also, on one occasion, threatened 
his father that if he attempted to correct him that blood would flow. 
I think I had some influence. 


© Mr. Newron: “Counsel for defendant, Leonard Mackall, objects 


be all 


to the answer upon the ground of his previous objection.” 
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Q. Do you remember ever a harsh word to have passed from your 
lips or an unreasonable request towards your father by yourself 
during your life? 

A. Not that I remember. 

Q. Did not your father state to you, during some time in the early 
state of his illness, that you had treated him worse than all of his 
children put together ? 


(Mr. Willoughby objects to all of this testimony as improper and 
irrelevant.) 
180 A. Father had been sick about a week or ten days. I 
stayed by him day and night; nobody except the people in 
the house called to inquire about him. He was sitting up in a 
chair feeling very much better and I was sitting at a table in the 
same room writing ; my brother Leonard cameintothe room. After 
talking to father a while and asked him some questions as to what 
he was taking, he, my brother Leonard, became very personal to- 
wards me. I asked him if he didn’t think it was bad taste for him 
to come into the room occupied by my father and myself and find 
fault and say unkind things to one, and the onfy one, who had 
taken any interest and had performed the part of a child to a parent 
when he and the other children care- nothing for him and had, with 
a few rare exceptions, in twenty years never noticed him. Father 
said, “ What is this, Brooke, you have been saying about me?” I 
asked him what he meant. He said, “ It is a matter that has hurt 
my feelings very much; ” which was that he had been told 
181 that I had spoken of him as being in his dotage, and was 
about to marry a certain lady. I said,“ That is false; I 
never said anything of the kind nor dreamed of such a thing.” I 
asked him who toid him so. I said whoever told him so lied. My 
brother Leonard spoke up and said, “ You said so in my presence.” 
I said, “ When and where?” He replied, “ In the presence of my 
mother.” I said to him, “ You have caught yourself—I say that 
father was going to marry when mother was alive!” ‘Turning to 
father I said, “ Were it not for the pending suit against Richards, 
where something is expected to be realized, there would be none of 
this he-reme friendship and affection and this attempt to make 
mischief by lying and make- representations secretly to you.” My 
brother’- conduct was so outrageous, and fearing that it might affect 
father’s sickness, I told him thatif he could — listen to such things 
that I had better get another room until he was in a condition to 
listen to such things, which I immediately did. After being 
182 out of the room a day or two, was notified by the doctor that 
Leonard was not fit to nurse him, and that I must go back in 
the room, disagreeable or not, and see that everything was done as 
he directed. From the conduct of my brother, his wife, and one or 
more of my sisters, and Mrs. Scott, a cousin, it was evident to others 
in my house as well as myself that my brothers and sisters intended 
to drive me out of my father’s room, to substitute another doctor in 
my father’s physician’s place, and to take entire charge of him and 
prevent my having anything to do with him. 
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Adjourned to meet at this place at 9 o'clock a. m., on Monday, 
October 23, 1882. | 
(Signed) | LORENZO A. BAILEY, 


Examiner in, Chancery. 


WASHINGTON, D. C., Monpay, October 23, 1882. 


Met pursuant to adjournment. 
Present: W. Willoughby, Esq., counsel for complainant, 
183 Brooke Mackall, Jr.; R. M. Newton, Esq., of counsel for de- 
fendant, Leonard Mackall. 


Before resuming the cross-examination, Gen. S. S. Henkle, of 
counsel for defendant, Leonard Mackall, appeared and requested that 
his appearance be entered upon the record, which is accordingly 
done, after which Gen’l Henkle left the room. | 


Cross-examination of the witness, BrookKE MACKALL, Jr., re- 
sumed. 


By Mr. NEwrTon: 


Q. You have stated that you managed the property known af lot 
No. 7, embraced in Exhibit No. 11 to the bill. Vou managed the 
other real estate of your father in Washington and Georgetown, did 

ou? 

> . A. I did as long as he owned it. 

Q. His ownership of this property embraced from the period of 
1859 to his death, did it not? 

A. No, sir. 

Q. What do I understand you to mean by stating that you 
184 managed the property as long as he owned it? Have you 
reference to any alienation of the property, or of any part of 

the property, to yourself? 

A. I mear to be understood that what is known as the eronersy 
in Georgetown, which father owned many years ago, nearly all of 
which he only had a tax title for, he said to me some time before 
I had bought it at tax sale that he had bought thjs property at tax 

*; eee sale, with the exception of one or two lots, I think, and that he had 

te been paying taxes on it for so many years, and if I would pay the 
taxes on it that were then due, which was quite a large amount, 
<> that he would give me the property, which he did, and turned the 

A property the property over to me, and advised me instead of paying 

the taxes direct to buy the property at tax sale, as a title from the 

corporation might be of advantage to me,as it might cure any defect 

: in the tax title which he held, as the tax sales in those days were 

not as strictly carried out as they were at the time that I 

185 bought at tax sale. I bought the property, as he had sug- 

gested, at tax sale, paid the money, took a deed, and he turned 

over the possession of the property to me. He gave me a lot in 

Washington, on G street, between 13th and 14th streets northwest, 

which was afterwards sold, one part to B. H. Stinemetz and another 

part to Mr. King. In lieu of my agreeing to appropriate this lot or 
the greater portion of it to debts contracted for the family, he gave 
—106 
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me as part of the consideration for the gift to me of lot 7, square 
223. The lots in the first ward, which father had purchased from 
Charles W. Pairo and others, he made the first payment on some 
time before the balance became due. He said that if I would pay 
the balance of the purchase-money he would give me the property. 
I paid the balance of the purchase-money, he gave me the property, 
and he joined with Charles W. Pairo and others in a deed to me. 
Father said that he had paid the taxes on the Georgetown lots for so 

many years and he regarded itasso much money thrown away, 
186 andI might make something out of them, otherwise he would 

let them go for taxes, but he thought if there was anything to be 
made out of it he preferred that I should make it instead of any 
stranger. In regard to the first ward lots he was induced to buy 
them, as they were represented to him as being very cheap, and that 
he could make quite a speculation out of them. He found out they 
were anything but a speculation, and that I some day might realize 
something out of them. 

Q. During what period of time did all of this negotiation occur ? 

A. Between 1859 and the date of the deeds, which speak for 
themselves. . 

Q. Were those deeds recorded ? 

A. They were. 

(). Was the closing up of this negotiation effected before the insti- 
tution of the suit in the supreme court of the District of Columbia 
for divorce, Martha Mackall against Brooke Mackall ? 

A. I don’t recollect the dates, but the records speak for themselves. 

Q. Please try, from your long experience and connection 

187 and intimate knowledge of business connected with real es- 

tate of your father from 1859 to the day of his death, to re- 

fresh your memory upon questions with which you have such an 
intimate acquaintance. 

A. My father owned no real estate nor had he any business fur 
any one to look after at his death or up to his death. As I kept no 
book account of my own transactions, I am compelled to rely upon 
the records for dates. 

Q. Is it possible that your memory betrays you upon the subject 
as to the date thereof, in its commencement, of the suit of your 
mother for divorce? 

A. I mean to state that, as I kept no memoranda and no book 
account of these transactions, I have to rely in a great measure upon 
the records for these dates. 

Q. You collected all available issues and profits in the form of 
rent and otherwise arising from this property during the time of 
your return from Indiana, in 1859, to the date of the death of your 
father ? 

A. I did; and, as I have heretofore stated, the property was 

188 almost entirely unimproved property and seadiael little or 
no rents. 

Q. Did you not testify in the divorce suit of Martha Mackall 

against Brooke Mackall to the effect that the exclusive considera- 


Bie 


Se ae pa 


iba? SOR CRBS ALL) aiag7 ene 


we gs bei SI, See Gok ja BAe. rey . 
_ ne F, : Wa EBs ha tl 
ae as ~ 


es ee ee ee eo: 3 : SS ER Eg ee en ks mee tis SL ahs BEF Oe Ee am 
y> ee Be ew * RY pti . 4 7 rx a2 oe Pe at Teo re 4 4 r Picts ts oe Wie re ae bs : ‘i 
% A > RT Fe BT ee ee * ahaa ee a aaa, fia ee’ 2 ee iS So of? ry - hs Neg on pe aS OE FS og : je 
ici PR EE eRe by Se OS ee Se NP mE Tale ay Sue UREN SOARS, Be Rs TOMY 6 eo ee Ray ER so NO IRI eS EA UNE Ee A Ber ae ae 
” ; Sea ee ee ee Se : ; MPT” Bee me BE Eee Be Fm EP IN se Te en ne emis *4 Caer f: Dek 
. * 2 ine ge Oe ale Yoke 4 eho Si 2S y 7 ‘ 


ALFRED RICHARDS VS. BROOKE MACKALL, JR. 67 


tion of the alleged gift of lot 7 to you was the fact of the appropria- 
tion by you of G-street property for family debts? 

A. I think I stated that the appropriation of the G-street lot to 
family debts was a consideration for the gift of lot 7, square 223, but 
I have no recollection that I used the word “exclusively,” and do 
not think I did. | 

Q. Did you modify the force of your oath upon that occasion by 
any reservation as applied to the consideration of the gift of lot 7 to 
you? Did you not state substantially that the consideration of the 
alleged gift in question was the fact of your appropriation of G-street 
property to family debts? Answer. 


(Mr. Willoughby objects to all this testimony ; but the last ques- 
tions, as to what the witness testified to on a former occasion, which 
is a matter of record, is objected to because it is not the best 

189 evidence; that it is not fair treatment of a witness.) 


A. I have endeavored to state the facts. The record must speak 
for itself as to what I stated in the divorce suit; not having it before 
me, I do not recollect my statement on that occasion. 

Q. Please state, if you remember the same, the aggregate rental 
per year collected by you from the old High-street house, in George- 
town. 2 

A. I cannot now. 

Q. Did it rent by the month or by the year, as a general thing. 

A. It rented by the month. Fora short time some rent would ke 
received, and for a long time little or no rent. Being an old build- 
ing and very much out of repair, I didn’t get enough rent from it to 
pay the taxes and necessary repairs. The greater portion of the 
time it was vacant. | 

Q. Is that property embraced in the alleged deed of February 27, 
1880? 3 

A. It is; and the other Georgetown property is also embraced in 
it, as well as some other lots in the first ward which I owned for 
many years. 
190 Q. Who was the physician who attended your father during 
his last illness ? 

A. Dr. Ralph Walsh, who lives and has his office on C street be- 
tween 3rd & 43 street- northwest. 

Q. You have previously stated that upon a certain day during the 
early part of your father’s illness your brother Leonard gave your 
father a tablespoonful of a powerful opiate instead of a teaspoon- 
ful, which is a very powerful dose. Was not this medicine regularly 
prescribed, or had it not been regularly used for relief to your 
father ? 

A. The dose of a tea-spoonful instead of a teaspoonful which had 
been directed to be given to my father by Dr. Walsh took place 
just before the professional nurse was employed and put in charge 
of my father to nurse him, and was one of the reasons why the pro- 
fessional nurse was employed, at the suggestion of the doctor. This 
medicine was presented by Dr. Walsh to be used with great care, a 
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teaspoonful being a proper dose; a tablespoonful would be 
191 fatal unless the proper remedies should be supplied with- half 
: an hour, asI was informed at the time by Dr. Walsh as well 
as by the druggist. 

Q. Was not your brother Leonard, during the first weak or two 
weaks of your father’s illness, a daily visitor to the house? 

A. I believe he was. | 

Q. Who nursed your father during the first two weaks of his ill- 
ness ? 

A. I first nursed him entirely, after which my brother assisted in 
the nursing for a short time. 

Q. Had you given the medicine referred to to your father during 
the first period of your nursing him ? 

A. I gave my father all the medicines presented by Dr. Walsh up 
to the time that my brother assisted in nursing him. Ido not rec- 
ollect that I ever gave him the opiate that was prescribed during 
his sickness by the doctor to relieve his pain. 

Q. Have you not stated already that your father at times suffered 

very much? : 
192 A. I have; but towards the latter part of shis sickness he 
suffered very little, and he thought, and we all thought, that 
he was getting well, especially the last week. 

Q. Did not your father indicate much physical suffering by 
groans during his fast illness? 

A. At the commencement—about the middle of his sickness—but 
not towards the last. 

Q. Dr. Walsh attended him until his death, did he not? 

A. Yes, sir. 

Q. In statement which you made previously of your brother 
Leonard having given an overdose of a powerful opiate to your 
father, do you mean to state or intimate that he had a design on the 
life of your father? 


(Objected to by Mr. Willoughby, as this is not a criminal court and 
Leonard is not on trial for an attempt to murder.) 


A. I mean to state that that was one of the reasons why 
193. Dr. Walsh insisted upon a professional nurse being put in 
charge of the case, as Leonard’s conduct before that, in ad- 
ministering medicines, showed that the instructions of the physicians 
was not carried out and that he was incompetent to nurse. The 
doctor said he would not risk his professional reputation any further 
in the case; and, as it was a physical impossibility for me to do the 
nursing, that a professional nurse must at once be put in charge of 
the patient or that he would decline to make another professional 
visit. 
Q. Did Dr. Walsh state to you that Leonard Mackall designed to 
take the life of his father? 
A. He did not. 
Q. What reasons, as represented in their manner and surround- 
ings, had you for supposing that vour sisters and your cousin, Mrs. 
Scott, your brother Leonard and his wife intended to drive you out 
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of your father’s room to take entire charge of him and pre- 
194 vent you from having anything to do with him upon the 
occasion stated ? 

A. From their whole behavior, both what they said and did from 
first to last during the entire sickness, not only in my presence, but 
in the presence of others in the house. 

Q. Could they have earried out such a purpose without using 
force and violence, and do you not consider that such a statement 
is the result of imagination and baseless as to common sense and 
reason ? 

A. At the proper time, when others then in the house saw and 
heard the unheard-of conduct of Mrs. Scott, one of my sisters, at least 
directly, the other indirectly, and more especially my brother Leon- 
ard, I shall more than substantiate the statement I have made. 


(Mr. Newton objects to the answer as calling upon testimony the 
sources of which are in contemplation of law and equity not con- 
nected with this case.) 


195 (Witness desires to make this statement in this connection : 

“That my two sisters, Mrs. Christy and Mrs. Owens; Mrs. 
Leonard Mackall, my sister-in-law, Leonard’s wife; my brothers, 
Leonard and Dunbarton; Dr. Owens, my brother-in-law, Mrs. 
Owens’ husband, saw my father, and the only child, Benjamin, who 
was not in the city, but in the far West, who did not have every op- 
portunity, on accouut of his absence from the city, of seeing his 
father. I wish simply to have it appear on the record that all of 
his family had every opportunity to see my father whenever de- 
sired during his entire sickness; also all his relations and friends 
who did call and sent word to father they desired to see him saw 
him or not as father wished. Those he did not see he said he did 
not want to see them, because ‘he was suffering, and when he got 
better in a few days he must see them.’ ” 


196 Mr. Newton: “Mr. Newton objects to that statement as 

entirely evading the question propounded to the witness, and 
protests against it going upon the record because contrary to the 
spirit of the law of evidence and the practice as touching the ob- 
ligation of the oath of the witness.” 


Q. Was not your father a man of social disposition, and had he 
not always been accustomed to a great deal of society ? 

A. Father was a quiet citizen—not what might be considered a 
society man; paid very few visits to some old acquaintances. He 
was a very retiring man. 

Q. Since his lost his office under the Government had he always 
sufficient money to indulge the tastes of a gentleman? Answer. 

A. He had. He was a man of no bad habits, who took sufficient 
exercise for his health. His wants were very few. He lived a very 
simple, plain life. Often when I would offer him money he would 

decline it, as he had no use for it. 
197 Q. From whence did you derive your revenues from 1859, 
after your return from Indiana, to the time of your father’s 
death ? 7 
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A. From various sources—speculations in real estate, dabbling in 
tax property, being employed by the Government in special duties, 
and other ways. 

Q. Whence did your father derive his revenues after he lost his 
office? 

A. He had no revenues. He lived with me. I provided for him 
and did everything necessary for him, and paid for the same out of 
my own pocket. 

Q. Was the charge or statement which you have previously 
alleged your brother Leonard stated to your father you had made, 
that he was in his dotage and wished to marry a certain lady, 
alleged to have been made by you before the institution for divorce 
of her suit by your mother or after its institution ? 

A. If I understand your question, my answer js that my 
198 brother stated that I had said this to my mother not long be- 
fore she died. 

Q. Were you educated for the profession of the law ? 

A. I was not. 

Q. Why did not Mr. McCorkle write a will instead of a deed ? 

A. Some days previous to the execution of the deed my father 
talked to me repeatedly about his condition, saying that while every- 
thing had been done to encourage him and to prevent his being de- 
pressed by telling him that he couldn’t recover, and while he might ° 
recover, yet he could not lose sight of the fact that he was an old 
man, and as the doctor had admitted that it was a question of vital 
nower, and as the chances seemed to him to be against him, he 
thought he ought to prepare for the worst. Hesaid tome, You have 
had trouble enough in your young life and I see the disposition of 

your brothers and sisters to,treat you unkindly, and therefore 
199 you had better now, without delay, have a deed drawn for 

all the property included in the deed to your brother Leonard 
as trustee, which [ gave you many years ago, as I feel so much bet- 
ter it ought to be done without further delay; when the deed is pre- 
pared ask Judge Willoughby to come to see me. I had the deed pre- 
pared — submitted to Judge Willoughby. Mr. McCorkle, being an 
old friend of my father’s and rooming in the same room with him, 
and having plenty of leisure at the time, was asked, on account of 
his plain handwriting, to copy the deed, which he did. The deed 
was again submitted to Judge Willoughby, who went to see my 
father and had a talk with him alone, after whieh the deed was ex- 
ecuted and witnessed by Judge Willoughby and Squire Walter. 

Q. Had your father had access to the society of any one of his 
children during the day of the interview which you have last de- 

scribed upon the subject of this deed ? 
200 A. I think not; although they had every opportunity to 
see him that day, as they had all during his sickness. 

Q. Did you not ever learn during the illness of your father that 
your brother Leonard had ever called to inquire after his father with 
the result of the servant saying that Mr. Booties Mackall did not 
want him troubled with a visitor? 

A. I do not recollect any such occurrence ever being brought to 
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my attention. I heard that my brother had been calling on Dr. 
Walsh at his office, and sometimes he called at the house where 
father was to know how he was, but I never did oe without 
it was first requested by my father. My brother Leonard had every 
opportunity to see my father and did see him, until father finally 
requested him not to come into the room until he was better. One 
reason was that Leonard smoked and his clothes were filled with 

cigar smoke, which was very offensive and unbearable to him, 
201. especially when he was sick; another reason was that my 

brother Leonard on one occasion, while my father was lying 
of the bed looking at him, took my father’s gold spectacles from the 
mantel-piece and put them in his pocket. Father told me of this, 
that it happened in my absence, and asked me what I thought Leon- 
urd meant by such behavior. He also took father’s overcoat, which 
father said he had asked to loan him one day for that day, which he 
did not bring back, and requested me to ask Leonard to return his 
things; that he would need them in a few days when he got up. I 
thought it were better for him to send a message through the nurse, 
who was present and knew everything that was going on, which he 
did. The spectacles were returned, together with a note from Leon- 
ard, which I have. 

Q. Did this incident of your brother Leonard, as you allege, hav- 
ing taken the articles in question occur in the room in which you- 
father was first sick ? 

A. No, sir; in the room he died in, 

202 Q. Was there anything said by you or in your hearing or 

had you in your own mind the thought previous tothe instru- 
ment referred to having been copied that a will is revokable and 
that a deed of conveyance is voidable only at law? 

A. I knew that a deed could not be changed by a man after being 
executed. In other words, that a will would not take effect until 
after « man’s death, while a deed would on delivery. 

Q. It being natural to suppose that you desired that your father 
should live, what provision was in your mind in the event of his 
surviving and recovery for his future support ? 

A. I had supported him for a great many years, and I intended 
-s —— him and to treat him as a son should a father as long as 
1e lived. 

Q. Was there a schedule or any statement in writing or otherwise 
considered between your father and yourself as to the items that 
constitute the alleged consideration of that deed as to services ren- 

dered, moneys advanced, and so on? 
203 A. No. 

Q. Did you not have some thoughts as an intelligent man 
of the effect ascribed by some law writers to the intrinsic and inher- 
ent effect of the seal to bind parties and change the property emw- 
braced in a supposable instrument purporting to be a deed signed, 
sealed, and delivered at the time this deed suggested itself? 

A. I do not understand your question exactly. I mean to be un- 
derstood as saying that father said he desired to carry out his promise 
made many years ago. 
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(Mr. Newton here closed the cross-examination of this witness on 


behalf of the defendant, Leonard Mackall.) 


(Mr. Willoughby, counsel for complainant, objects to all the 
foregoing testimony brought out on cross-examination by counsel 
for the defendant, Leonard Mackall, and gives notice that at the 

proper time he will move to have it expunged from the 
204 ~—s record at the cost of said Leonard Mackall or his counsel ; 

and counsel for complainant further announces that his tes- 
timony-in-chief is closed.) 


(Signed) B. MACKALL, Jr. 


Sworn to and subscribed before me this 23rd day of October, A. 
D. 1882. rn 
(Signed) LORENZO A. BAILEY, 
Examiner in Chancery. 
Adjourned sine die. 
(Signed) LORENZO A. BAILEY, 
) Examiner in Chancery. 


District oF CoLUMBIA, | i 
County of Washington, {*"’ 


I, Lorenzo A. Bailey, an examiner in chancery in and for the Dis- 
trict of Columbia, do hereby certify that, in pursuance of notice and 
agreement between counsel, the foregoing deposition was taken down 
by me and reduced to writing in the presence of and from the state- 
ments of the witness, at the times and places designated in the cap- 

tion thereof, and were then and there read over by the witness 
205 and by — subscribed in my presence and in the presence of 
counsel, who were then and there attending, the witness 
having been by me first duly sworn to testify the truth, the whole 


‘truth, and nothing but the truth touching the matters at issue in 


said cause. | 
I further certify that I am not of counsel for any of the parties to 


said cause, and in nowise interested therein. 
(Signed) LORENZO A. BAILEY, 
Examiner in Chancery. 


Exuibir B. M. No. 1. 


To the hon. judges of the circuit court of the District of Columbia 
for the county of Washington, sitting in equity: 
Humbly complaining, sheweth unto your honors your orator 

Brooke Mackall, that on the 25th day of July, in the year eighteen 

hundred and thirty-one, a certain Edward Thompson, of Philadel- 

phia, conveyed lot No. seven, in square No. two hundred and twenty- 
three, in the city of Washington, to William S. Nicholls, of 

206 Georgetown, D.C., in trust, to sell the same at public or 

private sale and for cash, or upon credit, with the assent of 

Francis S. Key and James Dunlop, of said Georgetown, and on pay- 

ment of the purchase-money to convey the same in fee-simple to 

the purchaser, and out of the proceeds of sale to pay the reasonable 
expenses attending the execution of the trust; in the next place, to 
pay to Francis S. Key and James Dunlop, Esq’rs, one-half of the 
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proceeds of the sale of said lot for legal services rendered by them, 
and the balance of the purchase-money to pay over to the assignees 
of said Thompson, viz., Richard Renshaw and Peter Mackie; all 
which will appear by reference to a copy of said deed herewith filed, 
marked Exh’t A. B., which your orator prays may be taken as part 
of this bill of complaint. | 

Your orator is advised that the said deed constituted the said 
William S. Nicholls a trustee as to one undivided moiety of said 
lot, for the said Renshaw and Mackie, and as to the other moiety 

for the said Key and Dunlop, and that upon a sale by said 
207 arties of their respective interests in said property the said 
icholls would be bound to convey accordingly. 

And your orator further shows that the said Nicholls heretofore 
purchased in his own right the interest of said Renshaw & Mackie in 
said property, viz., one undivided moiety thereof, and subsequently 
sold the same to William W. Corcoran, from whom it has been pur- 
chased by your orator, and that your orator has likewise purchased 
from the said James Dunlop and the representatives of the said 
Francis S. Key all their interest in said premises, so that he is now 
the sole and exclusive owner thereof. 

And your orator further shows that, being entitled to a conveyance 
of said lot from said trustee, your orator has called upon him fora 
deed of the moiety — said lot, to which said Key and Dunlop were 
entitled, and he has refused to execute said deed, whereby your 

orator has incurred great inconvenience and loss, having been 
208 pe revented from selling said property at a consider- 
able profit. 

Your rt is advised that his only relief is through your hon. 
court, and that he is entitled to relief by a decree of your hon. 
court requiring said Nicholls to execute said conveyance. 

In tender consideration whereof and forasmuch as your orator is 
without adequate relief at common law, and to the end that the said 
William S. Nicholls may be made a party defendant hereto, and 
may be required to make true, full, and perfect answers, on his cor- 
poral oath, to the several matters herein alleged, and that your 
honors may require him to execute a good and sufficient deed in 
fee-simple to your orator of the undivided moiety of said lot of 
ground purchased by him from said James Dunlop and the rep’s of 
said Fran. S. Key as aforesaid, and may grant such other and fur- 
ther relief in the premises as may be just and equitable, all which 
your orator humbly prays, may it please your honors, the premises 

considered, to grant the usual writ of subpena, &c., and 
209 _—sihe will ever pray, &c., &c. 
(Signed) WALTER S. COX, Sol’r. 

Endorsed: 1112. Brooke Mackall vs. Wm.S. Nicholls. Bill and 


one exhibit. The clerk will file these and issue subp’a to September 
rules. (Signed) Walter S. Cox, sol’r. Filed 3ist Aug’t, 1855. 


Exhibit B. M. No. 1. 
(A true copy.) | 
(Signed) L. A. BAILEY, 
10—106 Exam’r in Chancery. 
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Exuisit B. M. No. 1. 


ircuit Court of the District of Col’a for the County of Wash’n. In 
Equity. 
Brooke MAcKAtt vs. Wa. S. NICHOLLS. 


In this cause it appearing to the court that the defendant, Wm: 
S. Nicholls, has not appeared and answered the bill of complaint 
within the time required by the rules of this court, although duly 
summoned, it is by the court, this sixteenth day of May, A. D. 1856, 

ordered that the bill of complaint be taken pro confesso against 
210 ~=thesaid defendant, Wm. S. Nicholls; and it is further ordered, 

adjudged, and decreed that the prayer of said bill be granted, 
and that the said defendant do forthwith convey to said complain- 
ant, Brooke Mackall, his heirs & assigns, by a good and sufficient 
deed in fee-simple the moiety of the premises described in said bill 
of complaint as having been purchased by said complainant from 
James Dunlop and the representatives of Francis Key, dec’d, said 
complainant to cause said deed to be prepared and to tender the 
same to said Nicholls for execution; this decree to be absolute 
against said defendant in case no cause shall be shown to the con- 
trary at or before the term of this court next subsequent to that 
to which this decree shall be returned executed. 


By order of the court. 
Test: (Signed) JNO. A. SMITH, CUR. 


Exhibit B. M. No. 1. 
(A true copy.) 
(Signed) L. A. BAILEY, 
Exam’r in Chancery. 
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Circuit Court of the District of Col’a for the County of Wash’n. 
In Equity. 


BRooKE MACKALL vs. WM. S. NICHOLLS. 


It appearing to the court that no cause has been shown to the 
contrary, it is by the court, this sixth day of November, A. D. 1856, 
ordered that the decree nisi, passed in this cause on the sixteenth 
day of May last, be, and it is hereby, made final and absolute 
against the defendant, Wm. S. Nicholls; and it is further ordered 
and decreed that said defendant do pay the costs of this suit. | 


By order of the court. 
Test: (Signed) JNO. A. SMITH, CUK. 


Exhibit B. M. No. 1. 
(A true copy.) 

(Signed) L. A. BAILEY, 
Exam’r in Chancery. 
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212 Exuisit No. 2. (S’g’d) L. A. Bailey, Exam’r in Chancery. 


OFFICE OF THE COLLECTOR OF TAXES, 
DIstTRICT OF COLUMBIA, 
W AsHINGTON, Sep. 21, 1882, 
Mr. W. Willoughby : 

On the following real estate, to wit, 107 feet 2 inches next north 
44 feet of lot 7, sauare 223, assessed, in 1882, in the name of A. 
Richards, there now appears, by the books and records of taxes and 
assessments, to be due and unpaid the following assessments of tax, 
as hereon certified to by the officers in charge of the respective 
accounts : 

OFFICE OF THE ASSESSOR, 
District oF CoLuMBIA, Sep. 21, 1882. 
Collector of taxes, D. C.: 

I hereby certify that the books and records of taxes and assess- 
ments of this office for the years 1860 to 1882 show that upon the 
property described above taxes — due as follows: For 1873, $744.52 
(cert. 6832); for 1874, $875.90 ; for 1875, $1,311.15; for 1876, $600.81 ; 
for 1877, $600.81, on all of 7; for 1878, $310.94; for 1879, $244.73; 
for 1880, $244.73; for 1881, $244.73; for 1882, $244.73, on p’t of 7, 
square 223, with penalty and interest thereon as provided by law, as 
per schedule hereto annexed. 

From 1860 to 1875, name of W. Nichols & Corcoran; from 1876 to 
1882, name of A. Richards. 

Lighting street, $30.00. | 

(Signed) WILLIAM MORGAN, 
| Assistant Assessor. 


OFFICE OF THE SPECIAL ASSESSMENT DIvISION, 
District oF CoLuMBIA, Sep. 23, 1882. 
Collector of taxes, D. C.: 

I hereby certify that upon the property above described in this 
certificate the records of this office show the following assessinents 
for special improvements: Square 223, lot 7, fronting 151,7; feet on 
14th street, in name of A. & T. H. Richards, $382.25, and interest 
from March 19, 1875; same lot, fronting 152,9; feet on N. Y. ave., in 
name of A. S. Nichols & W. W. C., tr., $836.55; costs, $9.45, and in- 
terest from Sept. 2, 1872. 

[SEAL. ] (Signed) WM. OSCAR ROOME, 
Chief of Special Assessment Division. 


[On margin :] N. 1-6. 01-304. 


OFFICE OF THE ENGINEER COMMISSIONER, 
District oF CoLtumBtiA, Sept. 25, 1882. 
Collector of taxes, D. C.: 

I hereby certify that upon the property described in this certifi- 
cate the records of this office show that the water-main tax on 107 
feet 2 inches next north 44 feet of lot 7, sq. 223, name of A. Richards, 
is paid in full. 
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By order of the Engineer Commissioner. 
(Signed) 


IRVIN MULLIGAN, 


Chief Clerk. 


Water rent excepted. Fee, 50 cents, paid. 
[On margin :] 11,396. 4-167. 


Witness my hand and seal of office this 25th day of Sept., 1882. 
JOHN F. COOK, [sEAt.] 


(Signed) 
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Collector of Taxes, District of Columbia. 


9,209 ft. 


are wanted return this slip. 
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OFFICE OF CoLLEcTOR, D. C., Sep. 21, 1882. 
107.2 next N. 44 of lot 7, square 223, 107.2. 


Year. Tax due. To whom assessed. Folio.. 
1860 ._--} Paid_-_--_- Wm. H. Nichols & W. W. C., T.---- 396 
EE ea Oe “ ‘aphid 200 
EERE ee " eiiiainad 395 
ER Rn - eit ki 400 
1864 ---. ogee ee iene " said 368 
SRE BES ws adie 403 
EE i ag * aan 419 
RES a " éinaraudi 444 
ae "  neiliceaininnts " sided 475 
PE ide " stead 485 
i i " iii 494 
Ee aaa ” ‘elite 518 
1873. -_- 744 52 | Cert. 6832. . ‘iain 268 
1874-_-- 875 90 . esi 270 
1875.___-| 1,811 15 * Nie 288 
1876__-- 600 81 | A. & T. A. Richards__-_-~---- ~~~. 417 
1877 ___- 600 - ade Se erry 424 

of 7 6 
1878___- 1 ons. ee 439 
1879___- 244 73 he ee Or ee 476 
18£0___- 244 73 pf RS RR yee Se ae 116 
1881 ..-- 244 73 | A. Richards .-_._-___~ ~-__-_-_- 121 
1882___- BOG 7S | A. BEE ncnceunus citecnmduiowe 120 
IITs ccna nesngileniea aaa eek icin ae ace 


Corporation specials. 
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214 +Exnusit No.3. (S’g’d) L. A. Bailey, Exam’r in Chancery. 


OFFICE OF THE COLLECTOR OF TAXES, 
District OF COLUMBIA, 
WASHINGTON, Sep. 21, 1882. 
Mr. W. Willoughby : 

On the following real estate, to wit, sub lot 12, square 223, 44 
feet 14th Str., 152 ft. 9 inches N. Y. Av., assessed in 1882 in the name 
of Alfred Richards, there now appears by the books and records 
of taxes and assessments to be due and unpaid the following assess- 
ments of tax, as hereon certified to by the officers in charge of the 
respective accounts: 

OFFICE OF THE ASSESSOR, 
District oF CoLuMBIA, Sep. 21, 1882. 
Collector of taxes, D. C.: 

I hereby certify that the books and records of taxes and assess- 
ments of this office for years 1860 to 1882 show that upon the prop- 
erty described above taxes due as follows: For 1873, on lot 7, $744.52 
(cert. 6832); for 1874, $875.90; for 1875, $1,311.15; for 1876, $600.81 ; 
for 1877, $600.81, name of Nichols & Corcoran; sub lot 12, being 
part of 7, square 223, name of A. Richards, W. Nichols & Corcoran 
from 1860 to 1875, with penalty and interest thereon, as provided 
by law, as per schedule hereto annexed; from 1876 to 1882, name 
of A. Richards. 

(Signed) WILLIAM MORGAN, 

Assistant Assessor. 
Lighting street, $30.00. : 


OFFICE OF THE SPECIAL ASSESSMENT DIVISION, 
District or CoLuMBIA, Sept. 23d, 1882. 
Collector of taxes, D. C.: : | 
- I hereby certify that upon the property above described in this 
certificate the records of this office show the following assessments 
for special improvements: Square 223, lot 7, fronting 151,*; feet on 
14th street, in name of A. & T. H. Richards, $382.25, and interest 
from March 19, 1875 (lot 12 is supposed to be part of this lot); same 
lot, fronting 152,%, feet on N. Y. Ave.,in name of H.S. Nichols & 
W. W. C., tr., $836.55; costs, $9.45, and interest from Sept. 2, 1872. 
[SEAL. ] (Signed) WM. OSCAR ROOME, 
Chief of Special Assessment Division. 


[On margin:] N. 1-6. 01-304. 


OFFICE OF ENGINEER COMMISSIONER, 
DisTRict OF CoLuMBIA, Sept. 25, 1882. 
Collector of taxes, D. C.: 
I hereby certify that upon the property described in this certifi- 
cate the records of this office show that the water-main tax on sub 
lot 12, sq. 223, name of Alfred Richards, is paid in full. 


LLL OLE INT  OGR GT MOT EES TEE TR ET Bete Ss aptigo Seer 
a mn o ™~ ~~ Pte . toes sons 
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By order of the Engineer Commissioner : 
(Signed) 


IRVIN MULLICAN, 


Water rent excepted. Fee, 50 cents, paid. 


Witness my hand and seal of office this 25th day of Sept, 1882. 
(Signed) ts 


[On margin:] 11398. 
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JOHN F. COOK, 


Chief Clerk. 


S 


EAL. | 


Collector of Taxes, District of Columbia. 


4-167. 


5,789 ft. 


If bills are wanted return this slip. 
OFFICE OF CoLLEcToR, D.C., Sep. 21, 1882. 
S. lot 12, square 223, 44 ft. 14th, 152.75 N. Y. Av. 


Exurnit No. 3. (S’gd) L. A. Bailey, Exam’r in Chancery. 


To whom assessed. 


Year. Tax due. Folio. 
7 
1860.-_.} Paid_.---_- W.H. Nichols & W. W.C., T..----- 396 
SRE GR, eee eee Mn So a ae 200 
RES TR. aan rar ec Ros a 395 
EST eee een Dene eS 400 
ES ae ee Le a 368 
ian.  apeinitieaa WR as aaa 403 
SRR ES Ew nen rn hare 419 
ES! Ta ne ree: eee 444 
ERE SNC m ) So) hee 475 
ES P... 4. 3h 53ers 485 
1870-.._- © i ibianbiladadid Wis cy ss eel 494 
1871-2 Titi’ Me ies i, cucu eae 518 
1873 ._- 744 52 | Cert. 6832. Re ay a 268 
1874.__- 875 90 e 5.i5 At 
1875-__- 1,311 15 ee 
1876___- NUICTII: : hcssascinsecsecies eutenseisesiessilibitieseitibecinsiteeis eaiiamiabaliaald 
1677...6 ii icciinvis/ carascencnssb tiniest cabin seein 
S. 12 

1878____| Paid. ---- A. @ Ts BA Ob kt newictiewns 439 
ie PRES ee Ag teed Cor eR Fant WEF 476 
aces —  -scantaiaaigies ie a a 116 
cick pithicianias Ry REE Skee gree ee 121 
ide time i cs scesiacini csi cncnca ail 120 
STi lisence csi a ia ea ai aioe 
ini deities alle aia ai a lak 
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216 | Exuisir B. M. No. 4. 


I, Brooke Mackall, being of sound and disposing mind, memory, 
and understanding and of legal age, do make and declare this my 
last will and testament: : , 

I give and bequeath my property, real, personal, and mixed, of 
every kind and description, to my son, Brooke Mackall, Junior, and 
I also appoint him my executor, to act freely and without security. 

Given under my hand and seal this fifth day of August, 1870, 

(Signed) B. MACKALL. [sEAz.] 


Signed, published, and declared for his last will and testament, 
Brooke Mackall, in the presence of the undersigned, who, in his 
presence and at his request and in the presence of each other, have 
hereto signed our names as witnesses thereto. 


(Signed) JAMES D. HENDLEY. 
(Signed) F. COLLINS SMITH. 
(Signed) J. H. JOSLIN. 

A true copy. 
(Signed) LORENZO A. BAILEY, 


Exam’r in Chancery. 
217 ExuisBit B. M. No. 5. 


I, Brooke Mackall, of the city of Washington, District of Colum- 
bia, being of sound and disposing mind, memory, and understand- 
ing and of legal age, do make, publish, and decree this my last will 
and testamant: 

I give, devise, and bequeath all my property and estate, real, per- 
sonal, and mixed, of every kind and description, to my son, Brooke 
Mackall, Junior, his heirs and assigns, forever,and also appoint him 
my executor, to act freely and without security. : 

In testimony whereof I hereunto set my hand and affix my seal 
in the presence of the witnesses named below this weenhpadenl day 
of July, in tke year of our Lord one thousand eight hundred and 
seventy-six. 


(Signed) | B. MACKALL. [sEALt.] 


Signed, sealed, declared, published, and delivered by the 
218 said Brooke Mackall, as aus for his last will and testament, 
in the presence of us, who, at his request and in his presence 
and in the presence of each: other, have subscribed our names as wit- 
nesses hereto this twenty-ninth day of July, A. D. 1876, the word 
last in the fourth line having been interlined previous to signing. 


(Signed) E. D. F. BRADY. 

(Signed) JNO. M. BUTLER. 

(Signed) J. K. H. WILLCOX. 
A true copy. 

(Signed) LORENZO A. BAILEY, 


Exam’r in Chancery. 
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219 Testimony for Defendant, Alfred Richards. Filed December 7, 
1882. 


BrookE MACKALL, Jr., : 
US. In Equity. No. 8118. 


ALFRED RICHARDS é€ al. 


Be it remembered that an examination of witnesses was held on 
the first and second day- of December, 1882, by the defendant, Alfred 
Richards, when the within depositions were taken. 

I, Henry R. Elliott, examiner, did cause to be personally present, 
at the office of W. B. Webb, Esq., counsel for defendant, No. 406 5th 
street, Mathew G. Emory, Alfred Richards, and William Forsyth to 
testify on behalf of defendants in the above-entitled cause. 

(Signed) HENRY R. ELLIOTT, Examiner. 


220 Evidence on Behalf of the Defendant, Alfred Richards. 
In the Supreme Court of the District of Columbia. In Equity. 


BrookE MACKALL, Jr., 
vs. No. 8118. “ 
ALFRED RICHARDS et al. 


WasHIncTON, D. C., Fripay, Dec. 1st, 1882. 
Met, pursuant to notice, at the office of W. B. Webb, Esq., No. 406 
5th street, at 1 o’clock p. m. | 
Present: W. B. Webb, counsel for defendant Richards; Judge W. 
Willoughby, counsel for complamant, and complainant. 


MaTHeEWw G. Emory, a witness of lawful age, being first duly sworn 
to testify the truth, the whole truth, and nothing but the truth, de- 
poses and says: 


Being examined by Mr. Wess, the witness says as follows: 


Q. Where do you reside, Mr. Emory? 
A. In Washington city, District of Columbia. 
Q. How long have you resided in that city? 
A. About forty years. | 
221 Q. What is your occupation at this time? 
A. I am president of the Second National Bank. 
Q. What was your occupation in 1864? 
A. Stone-cutter. 
Q. How long had you been in that business, and when did you 
finally give it up? 
A. I was in business thirty years; I gave it up in 1872. 
Q. Do you know the property at the corner of 14th & New York 
avenue, known as the Palace Market ? 
A. I do. 
Q. Did you furnish any stone for that building, and to whom ? 
A. I did; to Mr. Brooke Mackall, Jr. 
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Q. At the time that Brooke Mackall, Jr., purchased the stone 
from you did he tell you who was the owner of the lot upon which 
the house was being erected ? : : 


(Question objected to by Judge Willoughby as incompetent.) 


A. He did; he himself was the owner. 
Q. Did he at that time or at any time exhibit to you any evi- 
dence of his ownership? And, if so, state the circumstances 
222 under which it was done. 


(Question objected to by Judge Willoughby as incompetent.) 


A. He did; showed me a deed from his father for the prop- 
erty. He asked time of credit of the stone-work, and as evidence 
that he was good for it he showed ie a deed of the property from 
his father. 

Q. Did you examine the deed carefully at the time? 

A. [ read it over, sir, carefully; it was evidence to me. I acted 
upon good faith, and upon the faith of that deed furnished him the 
stone upon credit that he asked. 

Q. Did you examine the deed sufficiently so as to be sure what 
property was conveyed by it, and that it was executed in due form? 

A. I did; it conveyed the property that he was to build on at 
the corner of 14th St. and New York avenue. It was executed in 
due form by Mr. Mackall—the father—I believe the name. Itisa 

good many years since, but I do not now remember the first 
223 name. He said it was his father. He said his father gave 
him the lot. 

Q. Do you remember to what amount you furnished stone for the 
building in question ? | 

A. Not the exact sum, but about a thousand dollars, I think. 

Q. Did Brooke Mackall, Jr., pay you for the stone so furnished 
by you? 

A. He did not. 


Cross-examined by Judge WILLOUGHBY : 


X Q. In what year was this? 

A. I don’t remember the year; it was in sixty something—about 
the time he commenced the building. I could tell from my books 
at home. 

X Q. Was this before the war? 

A. About the time of the war, I think; it strikes me it was about 
then. 

X Q. Were you then acquainted with Brooké Mackall ? 

A. I was not. 

X Q. Were you acquainted with his father ? 

A. 1 knew there was such a man here. 

X Q. Did you know him by sight? 

A. I don’t know whether I did or not. 

X Q. Had you ever seen him write? 
224 A. No, sir; not that I know of. I don’t remember that I 
have. ; 
11—106 


> ee <a 
ee PNUD ER NNN 


82 ALFRED RICHARDS VS. BROOKE MACKALL, JR. 


X Q. You, of course, then, had no knowledge of his signature then, 
had you ? 

A. No absolute knowledge. 

X Q. Can you tell whether that deed had more than one signa- 
ture ? 

A. It had not but Mr. Mackall’s signature. 

X Q. Can you tell whether or not it had the signature of his 
wife? 

A. I don’t recollect that it had; it was evidence to me, and upon 
the faith of that deed I let him have the stone; he brought it to me 
upon a second interview upon agreement; in the meantime I was 
to figure up the estimate of the stone, which I gave him, and he 
stood beside me and read the deed and said he was the owner of 
the property, and upon that we entered into the contract. I fur- 
nished him the stone and he never paid me for it. 


(Judge Willoughby objects to the last part of the answer as not 
responsive to the question.) ~ 


225 X Q. Will you state positively whether or not the wife’s 
signature was to the deed ? 

A. I think it was not, but I am not positive. 

X Q. Did it not attract your attention as to whether the wife’s 
signature was to the deed ? 

A. I don’t recollect that it did; nothing was said about it. I am 
inclined to think it was not there. I am quite sure that it was not 
there. 

X Q. Were you at this time familiar with this property ? 

A. I knew the lot, the location of it, as I know it now. 

X Q. Do you now recollect, considering only the language of the 
deed and without reference to your knowledge of the location, the 
description as it was described in the deed ? 

A. I can’t repeat it ; over twenty years ago. It satisfied meat the 
time that it was the lot he was going to build on. 

X Q. Did it contain other lots? 

A. I don’t know about lots. I think the building did not cover 

all the ground embraced in the deed. I don’t think it con- 
226 tained other lots outside of this property. 
X Q. What is your best veediection as to that; did it or 
did it not? 

A. I don’t think it embraced other outside property. 

X Q. Was this deed written upon a blank form ? 

A. It was not. : 

X Q. Was it witnessed ? 

A. Yes, sir; it was regularly executed. 

X Q. How many witnesses were there to it? 

A. The usual number required by law—two I think. 

X Q. Do you recollect the number of witnesses? 

A. I think there was two witnesses. I was satisfied it was regu- 
larly executed, and that is all I recollect about it. 

XQ. I am_ now speaking of the witnesses, and not of the ac- 
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knowledgment. Do you recollect whether there were any witnesses 
to the deed ? 

A. I think there were two. | 

X Q. Can you state the name of either of these witnesses? 

A. I cannot. 
227 XQ. Can you state now from your recollection alone 
whether the signatures of these witnesses were genuine? ° 

A. I don’t know whether they were genuine or not, but they were 
parties I knew, and — was satisfied it was all right, but I did not see 
them write their nanies or do I now know who they were. 

X Q. Can you state whether or not the deed was acknowledged 
before a notary public? 

A. I cannot; I don’t remember. 

X Q. Can you state whether or not the deed showed that it had 
been recorded ? | 
A. I don’t think it had ; he said it had just been given to him. 

X Q. Can you state the date of the deed ? 
A. No, sir. 
X Q. Can you state the consideration of the deed? 
A. No, sir; whether it was $1 or $5,000 I don’t recollect. Hesaid 
it was a gift from his father. 
X Q. Can you state whether or not the deed contained any cove- 
nants; and, if so, what they were? 
228 A. I can’t repeat over the deed, read over twenty years 
ago. 
X Q. Can you remember what was the number of the square? 
A. No; it was the southwest corner of 14th St. and New York 
avenue. 
X Q. Do you mean to say that the deed stated 14th St. and New 
York avenue? 
A. Yes; it mentioned it specifically. 
XQ. Did you examine the record to see whether the father had 
any title to it or not? 
A. I did not; I knew I would put a lien on the property if he did 
not pay, which I did, and made my money out of it. 
X Q. Can you tell whether the deed was signed B. Mackall or B. 
Mackall, Sr., or Brooke Mackall or Brooke Mackall, Sr.? 
A. I think it was signed Brooke Mackall ; that is my recollection. 
I don’t remember whether it had a senior to it or not. 
X Q. Do you remember whether the deed was made subject to 
any other liens or claims upon it? 
A. None that I remember of. 
X Q. You can’t state positively, can you ? 
229 A. I don’t remember of any. 
X Q. Would you say that there were none? 
A. If there were I think I should remember it. I don’t remember 
any. | 
X Q. Was the deed brought to you twice? 
A. He may have had it there twice, but I don’t remember of 
having read it over carefully but once. 
X Q. Did you read it then or was it read over to you? 
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A. I read it over and he stood by me while I read it. 

X Q. State exactly where you stood when this was done. | 

A. I stood in the frént edge of my stone-cutter's shed, about half 
way down from the west end of it. 

X Q. Can you state any of the language of the deed? 

A. It was drawn in the usual language used in drawing deeds ; 
that is all I can say. | 

X Q. Didn’t you depend more upon the lien law than you did 
upon the deed ? 

A. I was aware that I could put the lien upon the property and 
only wanted the deed to identify the young man as the owner 
of the property upon which he was going to build; if I had 
intended to make the money by a suit I would have gone to 
the record office to see if it was properly recorded ; the deed was not 
recorded. I took his word for his being the owner. 

X Q. Can you state whether or not the deed had a seal ? 

A. It had; the usual way of sealing it was a scrowl. 

X Q. Do you recollect whether there was in the instrument itself 
any acknowledgment by the party that this was his seal ? 

A. Regularly acknowledged it was. I can’t say that it was in 
the deed. I mean to say that it was acknowledged in the usual 
way. 

x Q. Can you state the words of the acknowledgment, if there 
were any, in the body of the instrument that the seal was the seal of 
the party signing the same? 

A. I have said twice or three times that I cannot repeat the words, 

but that it was in the usual form that I have been accustomed 
231 tosee. I acknowledged this to be my hand and seal. 

X Q. You state this, do you not, because you remember 
that it was a deed in the usual form and not from your present recol- 
lection of the words or phrases in the deed ? 

A. I do not remember the phraseology of the deed, but it was in 
the usual form that I have been accustomed to see. If it had been 
any other form I should have noticed it. 

X Q. Can you state from present recollection alone and without 
any reasoning upon the subject whether it was acknowledged before 
one or two officers ? 

A. I think it was two; I am not positive. 

X Q. Can you state whether it had any internal revenue stamp 
upon it? 

A. I don’t remember ; I don’t think it had; my judgment is it had 
none. Ifit had been during the time that stamps were required 
and it had none I would have noticed it, but I think it had none. 

X Q. Will you look at a paper now shown you and state 
232 whether it had this general appearance? 


(Paper shown to witness.) 


P ah Webb objects to the question unless the paper is put in evi- 
ence. 


A. It had the same general appearance that one sheet of paper 
has to another. It is not in the same handwriting. Paper shown 
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me is nothing like the deed that was shown me by Brooke Mackall ; 


. it is not in the same handwriting. 


X Q. Do you remember whether or not the deed which you saw 
was written in the same handwriting as the signature ? 

A. I do not. 

X Q. Can you say positively whether or not the writing in the 
body of the instrument was in the same handwriting as the sig- 
nature ? 

A. I cannot. 

X Q. Was the writing in the body of the instrument a fine 
handwriting or a coarse handwriting ? 

A. I think it was medium; call it coarse, if anything. It was 

fully as large as the writing of the examiner. 
233 X Q. Did you know whose writing it was? 
A. I did not. — 

X Q. How old did Brooke Mackall appear to be at that time? 

A. He did not look to me to be over twenty or twenty-one years 
of age; he was a very young looking man. 

X Q. Don’t you remember Brovke Mackall’s coming to you about 
some lots he had in the first ward and his wanting you to take those 
lots in payment of your claim ? 

A. I don’t recollect it; it may be so, or may not be so. 

(Signed) M. G. EMORY. 


Sworn and subscribed to before me this 11th day of December, A. 
D. 1882. 
(Signed) HENRY R. ELLIOTT, Examiner. 


Adjourned to meet at the same place on Saturday, Dec. 2, 1882, at 
11 o'clock. 
WasHINncTON, D. C., Dec. 2, 1882. 
Met pursuant to adjournment. 
234 Present: Mr. W. B. Webb, counsel for deft Richards— 
Alfred Richards ; Judge Willoughby, counsel for complain- 
ant, and the complainant. 


ALFRED RICHARDS, a witness of lawful age, being first duly sworn, 
deposes and says: 


Before deposition Mr. R. M. Newton, counsel for Leonard Mackall, 
one of the defendants, appears and desires to have his appearance 
entered. 


Being examined by Mr. Wess, witness says as follows: 


Q. Are you one of the defendants in this case ? 

A. Yes, sir. 

Q. Do you know the property situated at the corner of 14th St. 
and New York avenue, known as the Palace Market ? 

A. Yes, sir. 

Q. Are you the owner of that property ? 
A. Yes, sir. 
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Q. From whom did you purchase it, and if you recollect when, at 
what time? 
A. I bought it at the marshal sale in 1870, I think. 
235 Q. What did you find upon the lot when you purchased it? 
A. I found the old brick walls and all the inside timnber 
was rotten. 

Q. Do you mean the brick walls of the building that is now stand- 
ing there? 

A. Yes, sir; in part. 
again. ; 
Q. To what extent had the building been carried up at that time? 

A. Two stories above the cellar and a scaffold high on the third 
story. 

Q. What was the condition of the stone-work ? 

A. Well, some of the heads and some of the sills had fallen down 
in the cellar and were broken. 

Q. What was the condition of the inside wood-work ? 

A. All the timbers inside were rotten, excepting the frames on 
the lower story, which were in good condition. 

Q. Please state what, in your opinion, the brick walls, as_ they 
stood, were worth for the purpose of using them in the completion 
of the building. ‘ 


236 (Question objected to by Judge Willoughby as immaterial 
and incompetent.) 


One part I had to tear down and rebuild 


A. In my judgment, I should suppose they would be worth be- 
tween three and four thousand dollars. | 

Q. What were they worth as old material ? 

A. I suppose about half the amount. 

Q. What was the shape of the house that you found upon the 
ot ! 

A. I hardly know how to answer that question; it was a very 
peculiar shaped house. Three walls stood on right angles — the 
south wall. The front wall stands on right angles. I don’t know 
se the west wall. The general shape of the building is wedge 
shape. 

Q. What did you do with the building? 

A. I completed the house. To do it I had to take down a part of 
one of the walls to do it. 

Q. Did you complete it in the shape in which it stood, or did you 
change the plan? 

A. I completed it in the shape in which I found it. 

Q. Had you any particular reason for completing it in that 

shape? 
237 A. Yes, sir; because my money was very scarce, and I 
wanted to build it up to make it available. 

Q. State, if you can, about what amount of money you have 
expended in and about that building in order to make it available. 


(Question objected to by Judge Willoughby unless the witness 
states the item.) : 
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A. Between ten and eleven thousand dollars. 

Q. How do you reach that amount? 

A. By bills and ces that I have paid. 

Q. What other sums have you paid on account of that property ? 


(Question objected to by Judge Willoughby as immaterial and 
incompetent and that the question is too indefinite.) 


A. I paid the marshal twenty-five hundred dollars. The property 
was sold for taxes, and I paid them, amounting to about 
238 twenty-five hundred dollars, the Wheatley judgment twenty- 
one hundred and forty-nine dollars and ninety-two cents. I 

have some other bills which I have never put in. 

Q. After taking possession of this property did you ever tell 
Brooke Mackall, Jr., the plaintiff here, that you intended. only to 
hold the property until you got your debt out of it, and then deed 
it to him? 

A. No, sir; not to my recollection. 

Q. Did Brooke Mackall, Jr., ever make any proposition to you 
with respect to the conveyance of that property to him; and, if so, 
what was it? 

A. He offered to me on one occasion some property in a court 
between 13th & 14th streets and G— and New York avenue. I told 
him I would look at it and let him know. I think that was about 
the last of it. 

Q. Did he ever offer you any other property upon the same 
terms? 

A. He told me he had some property he would like to give me in 
exchange in the first ward. I think it was on 22nd or 23rd streets, 

south of the avenue. 
239 Q. Of what did the property in the court of which you 
have spoken consist ? 

A. Some little two-story brick tenaments; I think they were 
brick ; I never was there but once. 

Q. Why did you reject this offer of the property in the court ? 

A. I did not think it was worth anything like the property I had 
was worth. | 

Q. Did you make this reason known to Brooke Mackall, Jr. ? 

A. I can’t sav I did, sir; I don’t know whether I did or did not. 

Q. Was it after the rejection of this offer that he made you the 
other offer? 

A. I can’t tell which was made first. 

Q. When were these offers made to you—before or after the sale 
to you by the marshal ? : 

A. I think the house was finished and under rent before these 
offers were made, some time after I purchased from the marshal. 

Q. Did either Brooke Mackall, Sr., or Brooke Mackall, Jr., or both 
of them ever make any tender to you in settlement of your debt 
against them? And, if so, state all the particulars with regard 

to it. 
240 A. My house was empty on one occasion; my family was 
out of town; there was no one at home. I went into the 
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back yard expecting to find a servant there and there were none 
there. I started then to go to the back gate and heard the front 
door-bell ring. I turned and then went to the front gate and saw 
the two Mackalls and another gentleman. Mr. Mackall, Sr, said he 
had come down to make me a tender for my Judgment I had against 
him. FI told him I did not know the amount; he said he did, and 
it was five hundred dollars. I told him I did not, and that all my 
papers were with Mr. Webb. He called Mr. Alexander, the name 
of the other gentleman, to bear witness that he kad offered me — 
tender. I said to him if he would get in my buggy and ride up to 
Mr. Webb’s office we could settle it there. He thanked me and said 
he had a carriage of his own. I then told him I had an engagement 
at Mr. Webb’s office at half past eleven. About a half hour after- 
wards I met him, Mr. Mackall, Sr., at the corner of 43 St. 
241 and Louisiana avenue. I told him then if he would go to 
Mr. Webb’s office we could settle. He answered me by say- 
ing that he had made me a tender and he was done with it. 
(The testimony as to the -conversation and transaction between 
witness and Brooke Mackall, Sr.,is objected to by Judge Willoughby, 
on the ground that Brooke Mackall, Sr., is dead, and this testimony 
for that reason is incompetent.) 


Q. What did you mean by a settlement in this interview with 
Brooke Mackall? 

A. I meant he could settle with Mr. Webb any way that Mr. Webb 
thought right, as he had all the papers. 

Q. Did you furnish to Brooke Mackall, Jr., any of the materials 
that were used in the partial erection of the building at the corner 
of 14th St. and New York avenue; and, if so, what materials? 

A. I sent him some brick; I think it was about 1864. I think I 
sent him some in 1865, too. 

Q. Were you acquainted with Brooke Mackall, Jr., at that 

time? 
242 A. No, sir. 
Q. Was the sale made upon credit? 

A. No, sir; made with a promise of cash. 

Q. Did he make any statement to you at. the time about the owner- 
ship of the lot? 


(Question objected to by Judge Willoughby as incompetent.) 


‘A. When he came to me to buy brick I thought he was a contractor. 
Tasked him who he was going to build for. Hesaid he was going to 
build for himself, and the building was already started. He said his 
father had given him a lot, and he was going to build a fine house 
on it. That was about all at the first interview. 


Cross-examined by Judge WILLouGHBy: 


X Q. Have you the bills showing all the moneys paid for the 
completion of this building, and showing what the money was paid 
for? 
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243 A. I think some few of them have been destroyed ; most of 
them I have. The parties are living that did the work where 
the bills are destroyed. , 
. ».4 Q Have you bills to show the whole amount you have named 
ere { 
P A. I think I have, with the exception of one or two, as I said be- 
ore. 

X Q. What are those one or two—who are they, and what are 
they for? : 

A. I don’t think I can name them ; to the best of my knowledge 
Mr. George Courtney is one; I can’t recollect any more; I had all 
the bills at one time, and made a list of them. 

X Q. Where is that list ? 

A. It is in this office somewhere. 


(Mr. Webb says he has the list and will have a clear copy of it 
made if Judge Willoughby desires.) 


X Q. Can you state the amount of any separate item? 
A. No, sir; I cannot. 
X Q. Have you books showing these items? 
A. Only for my own business—that is, for the bricks I furnished ; 
the others are by bill; I have no memorandum but by checks 
244 ~=and bills; the memorandum upon the checks show to whom 
they are given, and the amount. 
X Q. Were all these bills paid by check ? 
A. I could not answer that question ; some small amounts might 
have been paid in cash. 


(Judge Willoughby desires to state that he objects to the evidence 
of his account, on the ground that he has not stated the items and 
not furnished the best evidence.) 


X Q. Was this twenty-five hundred dollars which you paid on 
account of taxes upon a purchase made by you at the tax sale upon 
the whole lot seven ? 

A. I don’t know whether it were or not; I think it were, though. 

X Q. Did you institute a proceeding in court against the District 
of Columbia to recover back these taxes, on the ground that the sale 
was illegal? 

A. Mr. Webb did for me. 

X Q. When was that sum paid? 

A. I cannot give the date; I think it was in 1871 or 1872. 
245 X Q. You still claim, do you not, that the District of Co- 
lumbia should reimburse you that amount? 

A. I think I ought to be reimbursed by somebody. I don’t know 
who it should be. 

X Q. Do you not claim that the District should ? 

A. I have never given it a thought from that day to this. I have 
a great deal of business to attend to and cannot think of everything. 

X Q. Have you ever given up that claim ? 

A. No, sir. 

X Q. When did you pay the Wheatley judgment ? 
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A. I can’t name the date. 

X Q. Is that Wheatley judgment the same that you are endeavor- 
ing to recover in the suit now pending in the Supreme Court of the 
United States against Brooke Mackall, Jr., and others? 

A. I can’t answer that question. It is part of my claim that I 
have against the estate. There is but one Wheatley judgment. 

X Q. When was the building completed ? 

A. In 1871, to the best of my judgment. 
246 X Q. What is the building renting for at this time? 

A. Both parts together are renting for fifteen hundred 
dollars. 


It is agreed that Mr. Kennedy’s statement of rents made in the 
ejectment suit may be read in evidence, and copy is filed herewith. 


X Q. Were not the lots in the first ward offered to you by Brooke 
Mackall, Jr., to settle your judgment before the execution sale? 

A. No, sir. 

X Q. Was it not between twelve and thirteen hundred dollars 
that was offered to — by Brooke Mackall, Sr.? 

A. He never offered me a cent in his life, to my knowledge, only 
in words as a tender. 

X Q. Was that the sum that he tendered you, as you say, in 
words? ‘ 

A. No, sir. 

X Q. Were you then willing to accept the full amount of your 
judgment in satisfaction of your claim ? 

A. My — was to leave it to Mr. Webb to settle as he thought 

right. 
247 X Q. Did you take possession of the building after the 
sale without the knowledge of Mr. Mackall ? 3 

A. I don’t know whether Mr. Mackall knew it or no. 

X Q. You took it, then, without asking the consent of anybody ? 

A. I asked Mr. Webb’s opinion and took it upon that opinion. 

X Q. Was it fastened up when you took possession ? 

A. It had been boarded up, but the two openings on New York 
avenue and the one on the 14th St.side were open. I don’t know 
how — came off—whether it was blown off or not. I know 
it was off. 


(All testimony in relation to taking possession of the property 
objected to by Mr. Webb as not being material and not proper on 
cross-examination.) 


X Q. Are you the owner of property, real estate, outside of this 
property in question ? . 
248 (Question objected to by Mr. Webb as immaterial and not 
proper on cross-examination.) 
A. Yes, sir. 
X Q. To what extent ? 


(Mr. Webb objects to this question, and Judge Willoughby waives 
it for the present.) 
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XQ. Can you state the year in which the building was com- 
menced by Brooke Mackall, Jr.? 

A. Not positive. I sent brick there in 1864; I think it was 
about that time. : 


Mr. R. M. Newton waives any cross-examination of the witness 
Richards. Judge Willoughby objects to Mr. Newto:i’s interfering 
in any way in the examination of witnesses upon the issue between 
Brooke Mackall and Mr. Richards. 

(Signed) ALFRED RICHARDS. 


Sworn and subscribed to before me this 2d day of December, A. 
. 1882. 


(Signed) HENRY R. ELLIOTT, 
| Examiner. 
249 WILLIAM ForsytH, a witness of lawful age, being first 


duly sworn on behalf of the defendant, Richards, deposes 
and says: , 


Q. What position do you hold in the District of Columbia? 

A. I am surveyor of the District of Columbia. 

Q. As such surveyor do you have charge of records of subdivis- 
ions of lots in the city of Washington ? 

A. I have. 

Q. Have you examined those records recently to ascertain whether 
there is any recorded subdivision of lot 7,in square 223, in said 
city ? 

A. I have. 

Q. Please state whether you find any subdivision of said lot on 
said square among the records in your office ; and, if so, please state 
for whom that subdivision was made. : 

A. The plat now shown me is the only recorded subdivision of 
that lot in my office made by Richards. There isno other recorded 
subdivision of that lot on record in my office. 


250 (Plat offered in evidence, and Mr. Webb asks the examiner 
to attach it to the deposition, which is accordingly done and 
marked W. F., Exhibit No. 1.) ; 


Judge Willoughby objects to the same as incompetent and im- 
material. 


Q. Look at the plat now shown to you, and which is pasted in the 
sixth paragraph of the bill filed in this case, and state whether any 
such subdivision of lot 7, in square 223, appears of record in your 
office. 


(Plat shown witness.) 


A. No, sir. a 
Q. Is there any other office in the District of Columbia in which | 


subdivisions of lots in the city of Washington are recorded ? 
A. None other that the Jaw recognizes. 
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Cross-examined by Judge WILLOUGHBY : 


X Q. Did you make a plat resembling the last one spoken of by 
you, on your own private books? 
A. There has been a plat,a sketch, on my private book, in 
251 _ pencil, shown as subdivision, similar to the one | have seen 
in the bill. When it was made or who ordered it I could not 
tell. I made it at the suggestion of some one, but I can’t tell who. 
There is a memorandum in connection with it, dated the 29th of 
August, 1864, reading like this: “ Established east and north line 
lot 7, square 223, 29th August, 1864 ;” and another memorandum: 
“Examined lines of lot 14, sq. 223, 5th Oct., 1864.” 
X Q. Is this sketch in the book that you carried with you in 
making surveys and one that you used in surveying? 7 
A. Yes. 


Redirect by Mr. WEszB: 


Q. What does that memorandum “ Established the east and north 
lines” signify ? 
A. That means that I laid out those lines on that date. 
Q. Is it not one of your duties as the surveyor of the city of Wash- 
ington, when a party is about to build on a lot, to ascertain and 
establish the building lines, and was that not what was done* 
252 ~_—sin this case? 
A. It was my duty to do that, and that is what was done. 
(Signed) WM. FORSYTH, 
Sur’y’r Dist. Col. 


Sworn and subscribed to before me this 2nd day of December, A. 
D. 1882. 
(Signed) HENRY R. ELLIOTT, Examiner. 


Dec. 7th, 1882. 


Mr. W. B. Webb, solicitor for the defendants, produces and offers, 
in conformity with the notice heretofore given by him, copies of the 
proceedings in equity cause No. 1703, docket 9, B. Mackall, Jr. vs. 
W. B. Todd & others; and also the proceedings in equity cause 
No. 1774, doc. 9, B. Mackall, Jr., vs. Plant, Emory ef al., and requests 
the examiner to make them part of the record, which is accordingly 
done ; also certificate from the office of the collector of taxes. 


Judge Willoughby objects to the offering of the foregoing papers 
as incompetent and immaterial. 


253 The papers above referred to are herewith filed dnd marked 
as follows: 


Copy bill in eq. 1774, A. R. Exhibit No. 2. 

Copy bill “ “ 17038, A. R. Exhibit No. 3. 

Answer Richards 1774, A. R. No. 4. 
« Plant 1774, A. R. . No. 5. 
“Emory 1774,A.R. “ No.6. 
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_ Also a stipulation between counsel as to certain papers and evi- 
dence used in equity cause No. 2373 to be used and read in evidence 
in this chuse. The same with the printed evidence referred to is - 
herewith filed and marked A. R. Exhibit No. 7. 


DIstTRICT OF COLUMBIA: 


I, Henry R. Elliott, an examiner in chancery, do hereby certify 
that the foregoing depositions were taken down and reduced to writ- 
ing by me in the presence and from the statements of the witnesses 
“1/ 2» atthe time and place designated in the caption thereof, and were 

then and there read over by me to the witnesses and by them 
254 subscribed in my presence; and that I was attended by the 

counsel of both parties, respectively, and the witnesses were 
first duly sworn to testify the truth, the whole truth, and nothing 
but the truth touching the matters at issue in said cause. 

I further certify that I am not of counsel for any of the parties to 


said cause or in any manner interested therein. 
(Signed) HENRY R. ELLIOTT, Exraminer.. 


255 A.R. Exuipit No.2. (Signed) Henry R. Elliott, Examiner. 


In the Supreme Court of the District of Columbia. In Chancery. 


> Brooke Mackall, Junior, of the city of Washington, in the Dis- 
trict of Columbia, brings this his bill against George H. Plant, 
Mathew G. Emory, Alfred Richards, and T. F. Richards, partners 
under the name and firm of A. & T. F. Richards; W. H. Owen and 
Thomas Wilson, partners under the name and firm of Owen and 
Wilson, and Alexander Sharp, all of said city. 

And thereupon your orator shews that the said defendants, except 
said Alexander Sharp, are the holders of certain judgments against 
your orator, recovered on the law side of this court and being for 
about $375, $260, $1,450, and $1,180, respectively, and in the aggre- 
gate amounting to about $3,265, and that executions have n 
sued out upon said judgments, under-which the said Alexander 
Sharp, marshal of this District, has levied upon part of lot num- 

bered seven (7), in square number two hundred and twenty- 

256 three (223), with the improvements, in said city, and has 

advertised the property so levied on for sale on Wednesday, 

Sa the 15th of September, 1869, at 12 o’clock, and your orator files 

herewith the advertisement of said marshal shewing the property so 

levied on and advertised, marked B. M., Jr., Exhibit No. 1, and 
prays the same inay be taken as part hereof. 

Your orator further shews that he is equitably entitled to the 
whole of said lot, with the appurtenances, having received a parol 
gift of the same about ten years ago, under which’ gift he entered 
upon and took possession of the said lot and subsequently improved 
a small portion thereof by the partial erection of a building at a 
cost of near $10,000, the completion whereof was prevented by the 
military seizure of the property and its appropriation to Govern- 
ment purposes, but that the said property has never been conveyed 
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to your orator, nor has he any legal title to the same or any part 
thereof. 

Your orator further shews that said lot is situated at the corner of 

New York avenue and 14th street west, and is of large 
257  ~value, being worth upwards of $30,000; that the building 

aforesaid is built at said corner fronting on New York ave- 
nue about 61 feet, and with a depth on said 14th street of about 41 
feet, the said depth gradually diminishing to about 14 feet ; that the 
dimensions of the whole of said lot are 151 feet 2 inches on said 
14th street, 159 feet 9 inches on New York avenue, the south line 
100 feet, and the west line 97 feet 5 inches, and that said building 
was purposely constructed so as to have no connection or communi- 
cation with the residue of said lot, nor to be used with the same, 
but to leave the same free for future improvements, both on said 
14th street and New York avenue. 

Your orator shows that on the execution of said writs the marshal 
levied as follows: “ Part of lot No. 7, in square No. 223, in the city 
of Washington, D. C., beginning at the northeast corner of said 
square, thence south 44 feet ; {hence west to the west end of the lot ; 
thence in a northerly direction with the west -line thereof to the 
north line of said lot; thence with said north line to the place of 

beginning, together with the improvements thereon.” 
258 And your orator shows that the effect of said levy and a. 

sale thereunder will be greatly to impair the value of the 
residue of said lot by depriving your orator of the benefit of front- 
age on New York avenue, whereby he must incur great and un- 
necessary damage, and at the same time will further sacrifice the 
interests of your orator, by reason of the wholly insufficient depth 
on New York avenue of the part of said lot levied on and its incon- 
venient shape for business or other purposes, and your orator files 
herewith a diagram, marked “ B. M., Jr., Exhibit No. 2,” showing 
the dimensions of said lot, the part thereof occupied by said build- 
ing, and the part levied on by the marshal and advertised as afore- 
said, and prays the same may be taken as part hereof. 

And your orator shows that the part of said lot covered by said 
building is, together with said building, worth far more than the 
aggregate amount of all said judgments. 

Your orator shows that, straightened in means, but with 

259 the best disposition to pay the said judgments, he is yet un- 

able to do so, and, whilst admitting the superior rights of his 

creditors, he yet claims protection against unreasonable and wholly 
unnecessary damage. 

Your orator admits that the said judgment of George H. Plant 
and Mathew G. Emory are for materials furnished in the construc- 
tion of said building, and purport to be recovered in pursuance of 
the provisions of the act of Congress of the 2nd of February, 1869, 
affording a lien to mechanics and material men for work and ma- 


terials done and furnished in the construction and repair of build- . 


ings in this District. 
Your orator further shows that the description of the part of said 
lot levied on contained in said advertisement is not only an in- 
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definite, but an impossible description, and that a sale according to 
the same will still further prejudice the rights & interests of your 
orator. To the end that the defendants above named may answer 

this bill and that the sale of the property levied on and ad- 
260 __vertised as aforesaid may be enjoined, and that your orator 

may have such other and further relief as may be right, may 
it please the court, the premises considered, to grant writs of sub- 
poenas against the defendants above named, and also the writ of in- 


junction against said marshal, and as in duty, &c. 
(Signed) B. MACKALL, Jr. 


W. D. DAVIDGE, 
R. B. WASHINGTON, 
Sol’rs for Comp’t. 


DIsTRICT OF COLUMBIA, 88: 


Before me, clerk of the supreme court in and for the District of 
Columbia, personally appeared this 15th day of September, 1869, 
Brooke Mackall, Junior, whose name is subscribed to the foregoing 
bill, and made oath in due form of law that the matters & things 
therein stated as of his own knowledge are true, and that as to 
such as are stated on information.and belief he believes the same 
to be true. | 

(Signed) R. J. MEIGS, Clerk. 

A true copy. . 

[SEAL. ] Test: R. J. MEIGS, Clerk, 
By R. J. MEIGS No. 3, 
Asst Clerk. 


(Signed) 


261 A.R. Exnipit No. 3. (Signed) Henry R. Elliot, Examiner. 


To the supreme court of the District of Columbia, in chancery : 


Brooke Mackall, Junior, of the city of Washington, in the Dis- 
trict of Columbia, brings this bill of complaint against William B. 
Todd, of the same place; William H. Downing, of the State of Mary- 
land, and the Mayor, Board of Aldermen, and Board of Common 
Council of the City of Washington. 

And thereupon your orator shews that the said corporation by 
an ordinance passed on the 8th of June, 1865, authorized the con- 
struction of a sewer in said city on 14th street west & from N street 
north to the north side of the canal, and to defray the expense 
authorized a special assessment in tax to be imposed on all the lots 
and parts of lot- on said 14th street between the said points, except 
that where the sewer fronted on the crossings of avenues, streets, or 
public alleys. The expense of such portions was to be paid by the 
second ward of said city, within the limits of which ward said 14th 

street lies; and your orator files herewith a copy of said ordi- 
262 nance, marked “ B. M. Exhibit No. 1,” and prays the same 
may be taken as part hereof. 

That in pursuance of said ordinance the mayor of said corpora- 
tion, Richard Wallach, entered into a contract with the said Wil- 
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liam H. Downing for the construction of said sewer according to 
certain specifications made part of said contract and upon the terms 
of payment therein set forth, & your orator files herewith a copy of 
said contract and specifications, marked “ B. M. Exhibit No. 2,” and 
prays the same may be taken as part hereof. 

Your orator further shews, on information and belief, that the 
execution of said contract was begun about the 10th day of July, 
1865 ; that said contractor failed to construct said sewer according to 
said contract and specifications fa respect both of the character of the 
work and the materials ; that batsand shattered arch bricks were freely 
used in said construction, and in the lateral culverts more of them 
were used than wholebricks ; that instead of cementthere was used ce- 

ment mixed with sand and dirt, whereby its adhesive qualities 
263. were almost entirely destroyed ; that the bottom of the sewer 

and the lower sides were laid dry, without either cement or 
mortar; that said sewer was built in sectiens from twelve to fifteen 
feet, & in many cases the bottoms of said sections were not laid upon 
any uniform line, but that some sloped upwards and others down- 
wards; and your orator charges that ni the particulars before men- 
tioned, as well as in others, the said contract was deliberately and 
fraudulently violated by the said contractor. 

Your orator further shews, on information and belief, that in con- 
sequence of the above and other imperfections in the construction of 
said sewer the same was, from time to time during the progress of 
construction, protested against by said corporation, through its duly 
authorized agents, and that the execution of said contract was at no 
time approved by said corporation, nor was said sewer at any time 
accepted as constructed in conformity with said contract and specifi- 

cations, but that such acceptance was refused by said corpora- 
264 _—ittion, and that the tax certificates mentioned in said contract 

as the means whereby compensation was in part to be made 
to said contractor were for a long time withheld by the said corpora- 
tion upon the ground of violation of said contract by the said con- 
tractor, and when delivered to said contractor was so delivered sub- 
ject to the agreement in understanding hereinafter mentioned. 

Your orator further shews that said sewer was so negligently and 
imperfectly constructed that, owing thereto, and at about the time 
of its completion, in October, 1866, a breach occurred therein, at the 
junction of F street north, about twenty feet in length, and at the 
same time another breach occurred therein, at the junction of H 
street north, of about the same length; that said breaches were the 
result of the arch and sides of said sewer giving way from bad work- 
manship and materials, and that when said breaches occurred said 
14th street sank and fell to the extent of the same, and so remained 

until repaired at great expense by said corporation. 
265 And your orator further shews, on information and belief, 
that the imperfections in the construction of said sewer, save 
so far as repaired as aforesaid, still continue, and that from recent 
examinations it is clear that said sewer, to answer the purposes of 
its construction, must be uncovered and substantially rebuilt, the 
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cost whereof will fall upon your orator and other real estate pro- 
prietors on said 14th street. 
> Your orator further shews, on information and belief, that, while 
said corporation protested against and refused to accept said sewer 
as constructed in cuifformity with the provisions of said cofhtract 
and specifications, yet that the said Richard Wallach, then mayor 
of said corporation, was, for reasons unknown to your orator, induced 
to allow the amount of the special tax authorized by said ordinance 
to be estimated and assessed and tax certificates to be issued for the 
portions of the contract price, payable, respectively, by the different 
real estate proprietors on said 14th street, which tax certifi- 
265 cates were delivered to the said contractor or upon his order. 
Your orator further shewgthe sum of $598.43 was assessed 
for the pretended construction of said.sewer upon lot No.7, in square 
No. 223, whereof your orator was and is the proprietor, and a tax 
certificate or certificates issued therefor, and that your orator, having 
refused to pay the said tax, the said corporation, on or about the 
26th of June, 1867, sold or pretended to sell the said property, as 
well for said tax as for other taxes charged against the same, at 
which sale the said William B. Todd became the purchaser of said 
lot for the amount of taxes and expenses charged against tiie same; 
that within two years from said sale your orator tendered to the 
proper officer of said corporation all taxes for which the said prop- 
erty was charged, save only the tax charged aforesaid for said sewer, 
together with all interest and expenses, and claimed the right 
267 to redeem the said lot; that said officer refused to accept asa 
redemption of said lot the amount so tendered, and further 
refused to allow any redemption thereof,save upon the full payment 
of mil taxes charged against the same, including the tax for said 
sewer, with interest and expenses, and that, the said two years having 
now expired, your orator believes and charges that the said corpora- 
tion will, through its present mayor, execute and deliver to the said 
William B. Todd a deed for the said property, unless restrained by 
this court. 

And your orator is advised that the issue of said certificates by 
the said Richard Wallach, the mayor, whilst the said corporation 
refused to accept the said sewer and charged the said contractor 
with eulpable negligence and fraud in the performance of his said 
contract, as your orators avers on information and _ belief was the 
case, was illegal and void, and that the rights and interests of real 

estate proprietors could not théreby be indemnified. But 
268 your orator is informed and believes & so charges that said 

special tax for said sewer was assessed and tax certificates 
issued to said confractor and by him accepted upon the distinct 
agreement that thereby the said corporation should not be held to 
accept the said sewer, nor should the rights and interests of your 
orator, or other real estate proprietors charged with said tax, be in 
anywise affected, but that said proprietors should be at liberty to 


.contest the validity of ‘said assessment and the issue of said certifi- 


cates as if said assessment and issue had not been made. 
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Your orator further shows, on information and belief, that the 
said W. H. Downing has already been largely overpaid the fair 
value of the work and materials done and supplied in the construc- 
tion of said sewer, the whole of said special tax having been paid 
except from $3,500 to $4,000. 

' Your orator further shows that the price to be charged for 
269 said sewer, as well as the assessment of the tax to pay for the 
same, were not fixed by said corporation, acting through its 
legislative department, but were delegated to the mayor and other 
agents of said corporation, and that said price was fixed & tax as- 
sessed & certificates issued without notice to the real estate proprie- 
tors affected thereby or any opportunity offered to contest the same, 
and your orator is adwised that such délegation of power by the said 
corporation was and isnull and void. ; 

Your orator further shews that he is in the possession of the lot of 
ground above mentioned, and hence cannot contest at law the right 
of the said W. B. Todd to the said possession in the event of his re- 
ceiving a deed for said property from said corporation ; and, further, - 
that the issuing of said deed will be a cloud upon the title of your 
orator. 

To the end that the said William B. Todd, William H. Downing, 

and the said mayor, board of aldermen, and board of common 
270 council may be made defendants herete and may answer the 
premises, and that the said corporatian may be enjoined and 
prohibited from executing or delivering a deed for lot No. 7, in 
square No. 223, by reason of the alleged sale thereof for taxes on or 
about the 26th day of June, 1867, and the said William B. Todd 
may be enjoined and prohibited from applying for or accepting said 
deed, and that the said special tax on account of said sewer may be 
decreed to be null and void, and that William H. Downing may be 
enjoined and prohibited from collecting the tax certificate or certifi- 
cates issued against said lot on account of the pretended construction 
of said sewer, and from setting upor maintaining any claim, whether 
against your orator on said property or said account, and that your 
orator may have all further proper relief— 
May it please the court to grant subptenas against said 
271 defendants commanding, &c.; and also writs of injunction 


enjoining as aforesaid ; and as in duty, &c. 
(Signed) B. MACKALL, JR. 


W. D. DAVIDGE, 
Sol’r for Complainant. 


City OF WASHINGTON, il \ 
Mstrict of Columbia, 


Before me, clerk of the supreme court in and for the District of 
Columbia, personally appeared, this 28th day of June, 1869, Brooke 
Mackall, Junior, Esq., whose name is signed to the foregoing bill, 
and made oath in due form of law that the matters and things 
therein set forth are true, to the best of his knowledge and belief. 
(Signed) R. J. MEIGS, CV%. 


od 


y? 


» 


ALFRED RICHARDS VS. BROOKE MACKALL, JR. 
A true copy. 
t: 


[seat.] (Signed) R. J. MEIGS, Clerk, 
3 By R. J. MEIGS No. 3, Ass't Qerk. 


272 A.R. Exnnrr No.4. (Signed) Henry R. Elliott, Examiner. 
’ In’the Supreme Court of the District of Columbia. In Equity. 


MATTHEW G. Emory, GEeorGE H. PLANT, ef al. | 
S ~ ats. No. —. o 
Brook MACcKALL, Jr. 


The joint and separate answer of Alfred and T. F. Richards, W. H. 
Owen, and Thomas Wilson to the bill of complaint against them 
and others in the above-entitled cause exhibited. 


These respondents, saving to themselves all manner of exception 
to the said bill, &c., for answer thereto say as follows: 
. That it is true, as stated in said bit, that they have recovered 
judgments against the said complainant‘on the law side of your hon- 
orable court, and that they have ordered writs of fiert facias to be 
issued, which have accordingly been issued and are now in the 
hands of the defendant, Alexander Sharp, the marshal of the Dis- 
trict of Columbia, who has, under said writs, levied upon lot 7, in 
square 223, and improvements, in the said city of Washing- 
273 ton; that it is not true as alleged in said bill of complaint 
that the said complainant has not any legal title to said 
property so levied on, and has never received any conveyance there- 
for, but to the contrary thereof respondents aver that the said prop- 
erty does belong to the said complainant, who is the owner of the 
legal title thereto, and that the same has been duly conveyed to the 
said complainant by a deed in due form executed and delivered to 
him by the corporate authorities of Washington city, by which said 
authorfties the same was sold for taxes on the 22d May, 1862, to one 
A. Hyde, who afterwards assigned his certificate of purchase to 
complainant, who under said assignment became the recipient of a 
deed therefor on the 6th of October, 1865; and respondents, further 
answering, say that their lien as judgment creditors covers the en- 
tire of said lot 7,in square 223, and that accordingly the said 
274 marshal, under their said judgments and the writs of execu- 
tion issued thereon, has levied upon the whole of said lot, but 
respondents, being only desirous to make their money, are willing, 
should a sum sufficient for that purpose be realized from the sale 
of the part of said lot 7, in square 223, upon which the buildin 
is erected and appurterrant thereto, that such sale shall cease an 
that no other portion of said lot shall be sold. | 
And having answered, &c., they pray*to be hence dismissed, &c. 
(Signed) THOMAS WILSON, P. P. 


KENNEDY & WEBB, Sol’r. 
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DIstrRicT oF CoLUMBIA, a 
- To wit: 
County of Washington, 


I dosolemnly swear that I have read the answer by me subscribed 
and know the contents thereof, and that the facts therein 

275 stated upon iny personal knowledge are true, and that the 
facts stated therein upon information and belief I believe to 


be true. 


(Signed) THOMAS WILSON. 
Subscribed & sworn to before me this 20th day of September, 
1869. . 
(Signed) ° | R. J. MEIGS, Clerk. 
A true copy. : " : 
Test: (Signed) R. J. MEIGS, Clerk, 
By R. J. MEIGS, No. 3, 


Ass’t Clerk. : 


Endorsement: No. 1774. Eq. doc. 9. Brooke Mackall, Jr., v. 
Matthew G. Emory, George H. Plant, & others. Copy. Answer of 
A. & T. A. Richards, Owen & Wilson. Please file. Kennedy & 
Webb, for def ’ts. 


276 A.R. Exutsit No. 5. (Signed) Henry R. Elliott, Examiner 
In the Supreme Court of the District of Columbia. In Equity. _ 


+ 


ats. 
BrookKE MACKALL, Jr. 


The separate answer of George H. Plant to the bill of complaint 
against him and others in the above cause exhibited. 


This respondent, saving and reserving to himself all manner of 
exceptions, c., to said bill, for answer thereto, says that he is one of 
the parties who have recovered judgments on the law side of your 
honorable court against the complainant, and that his said Judgment 
was recovered in pursuance of the act of Congress approved Feb. 2d, 
1859, affording a lien of mechanics and eseial men for work 
and materials furnished in the construction and repair of build- 

ings in the District of Columbia; that he has caused a 
277 ~—swrrit of fieri facias to be issued upon his said judgment, and 

that the marshal of the District of Columbia, the said defend- 
ant, Alexander Sharp, has levied upon part of lot 7,in square 223, in 
the city of Washington, and the improvements thereon, as is alleged 
in said bill of complaint; that it is not true that said complainant 
has no legal title to said part of lot and has never received any con- 


MATTHEW G. Emory, GEorRGE H. PLAnt, & eas 
O — 


_veyance of the same, but, to the contrary, respondent avers that the 


said complainant holds the said lot under a conveyance from the 
corporate authorities of the city of Washington, dated the 6th of Oc- 
tober, 1865, and which said deed the complainant has purposely 
neglected to have recorded among the land records of the District of 
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Columbia ; that the said complainant, at the time he obtained from 
respondent the materials furnished by him to said building and for 

which his said lien was obtained, represented himself to be 
278 the owner of said building and has ever so represented him- 

self, and upon the faith of such representations obtained from 
respondent the materials; that it is not true, as alleged in said bill, 
that the said building cost in its erection $10,000, or nearly that sum, 
or that said lot is worth $30,000, or that the whole of said property 
is worth far more than the judgments, &c., but your respondent is 
advised, to the contrary, that the said property is encumbered to the 
entire extent of its value, and so avers and charges; and respondent, 
further answering, says that there is no mistake nor impossibility in 
the description of the said part of lot and improvements as set forth 
in the said advertisement, a copy of which is filed as an exhibit to 
said bill, but, to the contrary thereof, avers that the same is correct 
in every particular, being in exact accordance with the provisions 
of the said act of Congress of Feb. 2, 1859, and that it is not true 

that the said lot fronts on New York avenue, as is alleged in 
279 . said bill; and respondent further says that it is now many 

years since the indebtedness upon which said judgment is 
based was incurred ; that said complainant has had every indulgence 
and has so far failed to pay any part thereof, and that respondent 
believes said complainant will never pay the same unless compelled 
so to do; and, having answered, he prays to be hence dismissed, &c. 


GEORGE H. PLANT. 
KENNEDY & WEBB, 
Sol’r- for Def’t. 


District OF COLUMBIA, | bis 
County of Washington, fo wit. 


I do solemnly swear that I have heard read the answer by me 
subscribed and know the contents thereof, and that the facts therein 
stated upon my personal knowledge are true, and that the facts 
therein stated upon information and belief I believe to be true. 

R. J. MEIGS, Clerk. 


A true copy. 


Test: (Signed) R. J. MEIGS, Clerk, 
By R. J. MEIGS No. 3, 
Ass’t Clerk. 


280 Endorsements No. 1774. Eq. doc. 9. Brooke Mackall, 
Jr.,v. Matthew G. Emory, George H. Plant, & others. Copy. 
Answer of Plant. Please file. Kennedy & Webb, for def’t. 
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281 A.R. Exuipit No.6. (Signed) Henry R. Elliott, Examiner. 
In the Supremé Court of the District of Columbia. In Equity. 


GroRGE H. PLant, MattHew G. Emory, & Others 
ats. Oo. — 
BrooKE MACKALL, Jr. 


The separate answer of Matthew G. Emory to the bill of complaint 
against him and others in. the above cause exhibited respectfully 
shows, saving and reserving to himself all manner of exceptions, 
&e., as follows: That it is true, as set forth in said bill, that he has 
recovered on the law side of your honorable court a judgment 
against the complainant, in pursuance of the provision of the act 
of Congress approved on the 2nd of. February, 1859, affording a lien 
to mechanics and material meit, &c., and under hisssaid judgment 
he has sued out a writ of fiert facias, which the marshal of 

the District of Columbia, the said defendant, Alexander 
282 Sharp, has levied upon part of lot 7, in square 223, and im- 
provements, in the city of Washington, and that said Sharp 
has advertised the said part of lot for sale and is about to sell the 
same in accordance with the provisions of the advertisement, a copy 
of which is filed with said bill of complaint as an exhibit; that it 
is not true, as stated in said bill, that the said property has never 
been conveyed to complainant, and that he has not any legal title 
thereto, but, to the contrary thereof, respondent avers that the said 
lot 7, in square 223, and improvements was sold for taxes on the 
22nd of May, 1862, to one Anthony Hyde, who assigned his said 
purchase to the complainant, and that on the 6th of October, 1865, 
a deed for the same was made by the corporate authorities to the 
complainant in due form and was duly delivered to him, as will 
appear from a paper filed herewith & marked M. E. No. 1; 
283 and the respondent, further answering, avers that before he 
furnished to said complainant the materials that were used 
by him in the erection of the building on said part of lot the said 
complainant exhibited to said respondent a deed conveying the said 
part of lot to him, said complainant, and by so doing induced this 
respondent to furnish said materials & perform the labor in, upon, 
and about the erection of the said building, which labor and ma- 
terials make up the account for which respondent’s judgment was re- 
covered as aforesaid ; that said respondent believes, and believing 
so avers and charges, that the said comp!ainant was, at the time re- 
spondent made the contract with him, complainant, upon which re- 
spondent performed the labor upon and furnished the materials for 
the construction of the building upon said part of lot 7, the owner 
of the said building, & so represented himself to be and has 
284 ever since continued so to represent himself; and this re- 
spondent, further answering, says that it is not true that the 
said building cost in its erection the sum of $10,000 or anywhere 
near that sum, or that the completion of the same was prevented by 
its seizure by the Government, or that the same was ever so seized 
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or has ever been appropriated to Government purposes, or that the 
said lot is of the value of $30,000, as is alleged in the said bill of 
complaint; and respondent, further answering, denies that there is 
any error in the description contained in the advertisement of the 
sale to be made by the said marshal, a copy of which is filed as an 
exhibit, but, to the contrary thereof, avers that the said officer has 
levied, as he had a right to do under the 8th section of the said act 
of Congress approved the 2nd of February, 1859, entitled An act to 

enforce mechanics’ liens, &c., “upon a space of ground equal 
285 __ to the front of the building and extending to the depth of the 

lot on which it is erected ;” that it is not true that said lot 
fronts on New York avenue; that it is a corner lot, and that com- 
plainant, by making the front of the building erected by him on 
said 14th street, has made that the front of said lot to all intents 
and purposes; that the space of ground occupied by the front of 
said building on said 14th street is forty-four feet, about, and that 
the said marshal has levied on a space equal to that front running 
back to the rear of the said lot; and, further answering, the respond- 
ent says that it is now over six years since the said materials and 
labor were furnished by him to said complainant, and that he has 
given said complainant every indulgence, but has not, so far, re- 
ceived one cent of his, respondent’s, claim, and denies that the said 
property so levied on as aforesaid is worth far more than the incum- 

brances which he, respondent, is advised exist thereon; «, 
286 having answered, &c., he begs to be hence dismissed, &c. 


M. G. EMORY. 
KENNEDY & WEBB, Sol’r-. 


District oF CoLUMBIA, To wit: 
County of Washington, 


I do solemnly swear that I have read the answer by me subscribed, 
and know the contents thereof, and that the facts stated therein 
upon my personal knowledge are true, and that the facts therein 
stated upon information and belief I believe to be true. 

M. G. EMORY. 


Subscribed & sworn to before — this 21 Sept., 1869. 
R. J. MEIGS, CVE. 
A true copy. 


Test : (Sig ned) R. J. MEIGS, Clerk, 
[SEAL. ] By R. J. MEIGS No. 3, 
Ass’t Clerk. 


Endorsement: No. 1774. Eq. doc. 9. Brooke Mackall, Jr., v. 
Matthew G. Emory, George H. Plant, & others. Answer of Emory. 
Please file. Kennedy & Webb, for defendant. 


oP. 
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287 A.R. Exuipit No.7. (Signed) Henry R. Elliott, Examiner. 


In the Supreme Court of the District of Columbia, Holding a 
Special Term in Equity. 


BrRooKE MACKALL, 
vs. No. 8118. Equity Doc. 21. 
ALFRED RICHARDS et al. a 


It is hereby stipulated and agreed by and between the counsel for 
complainant and defendants in the above-entitled cause that the 
depositions of Anthony Hyde, Francis Wheatly, William Linton, 
and A. M. Gangewer filed therein, together with the several papers 
composing ISxhibit A,annexed to the said deposition of the said A. M. 
Gangewer, which dépositigns werg heretofore taken in cause No. 2373, 
equity docket 11, of this court, wherein Brooke Mackall, Junior, 
and Brooke Mackall, Senior, were complainants and Alfred Rich- 
ards and others defendants, may be read at the hearing of the pres- 
ent cause, and may be considered in evidence therein in every par- 

ticular as if the same had been in due form taken and filed in 
288 this cause at this time originally, it being understocd that 
: the deed from the mayor, board of aldermen, and board of 
common council of the city of Washington to Brooke “Mackall, 
Junior, bearing date the Sth day of October, 1865, conveying lot seven, 
in square two hundred and twenty-three, is objected to by the coun- 
sel for complainant, Brooke Mackall, Junior, as incompetent proof 
of such deed and of the conveyance thereunder. 


(Signed) W. B. WEBB, 
Sol. for A. Richards et al. 
(Signed) W. WILLOUGHBY. 


Sol. for Comp’t, B. Mackall. 


289 Deposition of Antony Hyde for Complainanis. 


Antony Hype, being of lawful age and being by me first duly 
sworn to tell the truth, the whole truth, and nothing but the truth 
touching the matter in controversy, deposes and says: 


First general interrogatory by the commissioner. Please to state 

your name, age, residence during the past year, and your occu- 
pation. 
Answer. My name is Antony Hyde; my age is sixty-two; my 
residence the past year has been Georgetown, D. C.; my occupation 
is a lawyer by profession, but an agent by practice; I have been 
agent of W. W. Corcoran for nearly a quarter of a century. 


In response to interrogatories by THomas WI son, Esq., counsel 
for complainants, the witness says: 

I am acquainted with Brooke Mackall, Senior and Junior, and 
I have known young Brooke Mackall all his life and the old man 
for thirty or forty years. 
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290 Q. What position or relation existed between you and Mr. 
Corcoran, with reference to business ? 

A. I have been his confidential agent since 1848. 

Q. State whether or not any business was prosecuted between 
you, acting for Mr. Corcoran, and Brooke Mackall with reference to 
a piece of property on the corner of New York avenue and 14th 
streets in this city? 

A. I had the management of the sale of Mr. Corcoran’s 3 interest 
in that square, lot 7, square 223, and, as Mr. Corcoran’s agent, I 
managed a sale of that. 

Q. To whom did you sell it? 

A. Brooke Mackall, Senior. 

Q. When? 

A. I will have to refer to my book for that. (Witness, after re- 
ferring to his book, said:) 19 November, 1851. - 

Q. What did you sell to him at that time? 

A. Mr. Corcoran’s undivided one-half interest in lot 7 and square 

223. : 
291 Q. Who owned the other half, if you know ? 


(Objected to by Mr. Hine on the ground of being incompetent.) 


A. To the best of my knowledge, Judge Dunlop one fourth and 
John A. Smith the other fourth. 

Q. How was the purchase made and how were the payments 
made, if at all? 

A. The purchase was made from Mr. Corcoran himself. Mr. 
Mackall, Senior, gave a note for the purchase-money. 

Q. When and by whom was the deed made, if at all? 

A. I can give you the date exactly, if you want it. 

CounsEL: That is not material—the exact date. 

A. The deed was dated about the time of the sale; I presume on 
the day of the sale. 

Q. When was it delivered, if at all? 

A. It was sent to the mail on the 22nd of November, 1865. 

Q. To whom? 

A. To Brooke Mackall, Senior. 

Q. State, if you can, the reason why it was not delivered to 

292 him sooner than that. 


(Objected to by Mr. Hine as incompetent.) 


A. He refused to take it. There was an account of taxes against 
the property on Corcoran & Riggs’ books, and Mr. Corcoran refused 
to deliver the deed until he paid that account. He refused to take 
it, and consequently the deed remained in my hands from 1852 till 
1865—13 years. 

Q. Was the account finally paid? 

A. Yes, sir. 

Q. And thereupon you delivered the deed—that is, you sent the 
deed to him through the mail ? 

A. No; the account was paid by Brooke, Junior. 

Q. And then what did you do with the deed ? 
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A. I still kept the deed. 

Q. When did Brook, Junior, pay the account ? 

A. I do not know without looking at my books. If necessary, I 
will refer to the book-. 

Q. About how long was it before you sent the deed to Brook, 

Senior ? 
293 A. I sent it on the 22nd of November, 1865. 
(y. About how long before that was it Brook, Junior, paid 
this account? ; 

A. The 13th of May, 1864. 

Q. Then you sent the deed to Brook, Senior, at the time you 
have stated ? 

A. This is the cectificate I gave Mr. Mackall, and told him this: 
“T hand you the foregoing and shall be glad if you can get such a 
reply as will justify Mr. Cogcoran jn making the conveyance. I am 
not sufficiently advised to judge for myself or to‘advise him, but am 
anxious to have the matter settled.” That paper was signed by my- 
self and handed to Brook Mackall, Senior. The letter of transmis- 


sion is as follows: 
“ NOVEMBER 22, 1865. 
“To Brook Mackall, Senior: 

a Having received no reply to the certificate given, at your re- 
quest, by Mr. Hyde on the 6th of October last, and not wishing to 
hold the same longer, I herewith hand you the deed from myself to 

you, dated March 1st, 1852, for an undivided moiety of lot 
294 7, in square 223. This deed, as you are aware, was held by 

me for the settlement of an account against the lot for moneys 
paid by Corcoran & Riggs for taxes. ‘This debt was paid in full on 
the 13th May, 1864, since which date the last deed was at your 
disposal, but 1ts acceptance declined ; and, having no further claim 
on the property and being unwilling to hold it longer, it is herewith 
enclosed. 


“ Respectfully yours, W. W. CORCORAN.” 


Q. Please read the certificate which you gave along with the let- 
ter first read. 


(Objected to by Mr. Hine as incompetent.) 


A. On the 19th of November, 1851, W. W. Corcoran, sold to 
Brooke Mackall a moiety of lct 7, in square 223, for a certain sum 
and gave him a memorandum: “On the full payment of the said 
note and interest I am to execute and deliver him a deed conveying 
all my right, title, and interest in and to said undivided one-half.” 

On the Ist of March, 1852, said note and interest having been 
295 __ paid, Mr. Corcoran executed a deed to said Mackall, but de- 

clined to deliver it until the fulfillment of the alleged promise 
to pay a small balance for a pavement then due Corcoran & Riggs, 
as agents of the owners, and standing on their books against the 
owners. This sum has been paid, and Mr. Mackall asks, in lieu of 
the delivery of the deed as aforesaid to himself, to have the property 
conveyed to Brook Mackall, Junior, he being a party to the same. 
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Query. Have there been any proceedings in the interval between 
é the date of the original purchase and the present that would make 
‘ it unlawful for Mr. Corcoran to convey to a third party at Mr. Mack- 
all’s request. In other words, can Mr. C. safely so convey, and not 

become liable therefor, to any third party or other party than the 
immediate grantee. 

Washington, October 6th, 1865. 
A. HYDE. 


(Objected to by Mr. Hine on the ground of being incompetent.) 


Y 


296 Witness: I made this certificate. I was seeking some jus- 
tification for Mr. Corcoran. 


No cross-examination. 
Second general interrogatory by the commissioner. Do you know 
of any other matter relative to the cause in question? If you do, 


state it. 
Answer. No, sir. 


eo + + mene on m@ arene 


A. HYDE. 


Subscribed and sworn to before me this 11th day of October, 1872. 4 
JAS. O. CLEPHANE, a 
U. S. Commissioner and Examiner in Chancery. 


ete ~- 


? Deposition of Francis Wheatley for Complainants. 


Francis WHEATLEY, being of lawful age and being by me first 
duly sworn to tell the truth, the whole truth, and nothing but the 
truth touching the matter in controversy, deposes and says: 


f First general interrogatory by the commissioner. Please to state 

your name, age, residence during the past year, and your occupa- 
P tion. 

| 297 Answer. My name is Francis Wheatley; my age is sixty- 

) three; my residence for the past year has been Georgetown, 

| D. C.; my occupation within the last three or five years has been 

the lumber business. 


I- response to interrogatories by THomas WILson, Esq., counsel 
om for complainants, the witness says: 


Q. Did you or not furnish any lumber for the erection of a house 
) on the lot upon the corner of New York avenue and 14th street, in 

this city ? 

A. Yes, sir. 

Q. State for whom you furnished it. Who requested it or ordered 
or made the contract ? 

A. There was not any contract specially made. Mr. Brooke 
Mackall, Junior, had dealt with me. He dealt with me for the 
building of this house here on the corner, but it failed before it was 
finished. 

Q. Did you furnish the lumber? 
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A. Yes, sir. I think, if I recollect right, that I was alone in busi- 
ness at that time. 

Q. Who engaged the lumber from you or bought it? 

A. Mr. Brooke Mackall, Junior. 

298 Q. Is this the same lumber for which you filed a lien and 

have commenced suit in the District court ? 
. The same lumber. : 
Are you the Francis Wheatley that is a party to this suit? 
Unless I am made so I am not a party. 
. It is your name? 
. Yes, sir. 
You are the same man who got the judgment? 
. Yes, sir. | 
When you furnished this lumber, or about that time, did you 
have any talk with Mr: Mackall, J Uinior, as to who was the owner of 
the property ? 

A. I did before I furnished it. 

Q. What representation did he make with regard to that ? 


OPOrorPor 


(Objected to by Mr. Hine on the ground of being incompetent.) 
A. He told me the lot was his. 


Cross-examination by Mr. HINE: 


Q. Are vou a voluntary party to this suit? 
299 A. I was to the suit in which I considered my claim secure. 
Q. Did you authorize the institution of this equity suit? 


(Objected to by Mr. Wilson.) 


A. I did not; I did not direct it. 

Q. When did you first know of its institution ? 
A. Not until I got the notice. 

Q. About when? 


(Objected to by Mr. Wilson.) 


A. Now, I could not tell you. I can tell about the time, but could 
not tell the precise time. 

Q. What amount of lumber did you furnish for that house ? 

A. Just the amount in the bill. I eould not tell you exactly now, 
from memory, the amount. 


Re-examination by Mr. WILson: 


Q. Who was your attorney with reference to this collection against 
Mr. Mackall ? 
A. William Redden, of Georgetown, was my attorney in the first 


case. I never — any other—not in this case. That is my recollec- 


tion, & Iam sure at that time I had no other. He has died since. 
Q. Who has been your attorney since the death of Mr. Red- 
den ? 


300 A. Fred. W. Jones. 


Q. Who has been your attorney with reference to this case? 
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A. In regard to this case, I considered that my claim was settled 
as good. 

Q. No; but the collection against Brook Mackall; that is what I 
mean. Who was your attorney in that case, with reference to that 
collection, since the death of Mr. Redden ? 


(Objected to by Mr. Hine.) 


A. I could not tell you whether Mr. Richards or I directed the 
property to be sold under the judgment. It required no counsel 
particularly to direct the property to be sold. 
Pr Q. Did Mr. Richards have any authority to act for you in the 
matter ? 


(Objected to by Mr. Hine.) 
A. None in the world. 


Recross-examination by Mr. HINe: q 


Q. Mr. Brook Mackall, Junior, has offered repeatedly to settle for 
the lumber by giving other property ? 
A. I think he did. I think on one occasion he invited me to go 
and look at some property, but I did not go. 


Ol Big ~~ 


301 Q. The building you speak — was never completed? 
A. No; not until quite recently. 
~ Second general interrogatory by the commissioner. Do you know 
ake of any other matter relative to the cause in question? If you do, 
state it. 
Answer. 


FRANCIS WHEATLEY. 


Subscribed and sworn to before me this 11th day of October, 1872. 
JAS. O. CLEPHANE, 


U. S. Commissioner and Examiner in Chancery. 


Deposition of A. M. Gangewer for Complainants. 


A. M. GANGEWER, being of lawful age, and being by me first dul 
sworn to tell the truth, the whole truth, and nothing but the truth 
touching the matter in controversy, deposes and says: 


First general interrogatory by the commissioner. Please state 
your name, age, residence during the past year, and your occupa- 
tion. 

Answer. My name is A. M. Gangewer; my age is fifty- 
' 302 four; my residence the past year has been Washington; my 
position is chief clerk, Third Auditor's office. 


In response to interrogatories by THomas WILSON, counsel for 
complainants, the witness says : 


Q. Do you know whether or not there was a claim made by Mr. 
Brook Mackall, Junior, before your office to recover rent for a lot of 
ground on the corner of 14th street and New York avenue, in this 
city ? 


“2. 
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A. I know there was a settlement made in favorof Brooke Mackall, 
Junior, for the use and occupation of property situated at the south- 
westerly corner of the intersection of New York avenue and 14th 
street, in the city of Washington, District of Columbia. 

Q. Have you any of the original papers of that case ? 

A. The original papers are on file with the statement. 

Q. I show these to you (handing the witness a package of papers), 
and ask you whether or not the bundle of papers are or are not 
original papers? 

A. Yes, sir; they are. 
303 Q. These original papers, as I understand you, belong to 
and are on file in this office as a part of the claim of Brooke 
Mackall, Jr. 

A. Yes, sir. e. ' 

Q. Are or are not these Papers Sllowed by the rules of the office 
and the laws of the United States to go out of the office & be re- 
moved from its care and jurisdiction ? 


(Objected to by Mr. Hine.) 


A. They are not. 

Q. Have you had copies of these made, or not? 

A. Yes; sir; I have. 

Q. Have you the copies with you? 

A. Yes, sir; the copies in this package marked “ Ex. A.” 

(Mr. Wilson offers said package of papers in evidence, and they 
are made a part hereof and marked “ Exhibit A.”) 

(Mr. Hine objects to the introduction of these papers—first, because 
they are not proof; second, because the original petition upon its 
face shows that it was prepared by the present counsel for the plain- 
tiffs in this case, and, third, because they are immaterial.) 


304 Q. Are you acquainted with the signature or handwriting 
of Mr. Brooke Mackall, either Senior or Junior? 
A. I never saw him write. 


Cross-examination by Mr. HINeE: 


Q. Will you examine the original petition and state in whose 
handwriting it is? 

A. I don’t know in whose handwriting it 1s. 

Q. Who were the attorneys who presented that petition ? 

A. Corwin, Owen and Wilson. 

Q. Was Thomas Wilson a partner in that firm ? 

A. I understand that he was one of the partners in that firm. 

Second general interrogatory. Do you know of any other matter 
relative to the cause in question? If you do, state it. 


Answer. No, sir. 
A. M. GANGEWER. 


Subscribed and sworn to before me this 11th day of October, 1872. 
JAS. O. CLEPHANE, 
U. S. Commissioner & Examiner in Chancery. 
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305 Deposition of William Linton for Complainants. 


WiLi1aM Linton, being of lawful age and being by me first dul 
sworn to tell the truth, the whole truth, and nothing but the truth 
touching the matter in controversy, deposes and says: 


First general interrogatory by the commissioner. Please to state 
your name, age, residence during the last year, and your occupa- 
tion. 

Answer. My name is William Linton; my age is forty-seven ; 
my residence the past year has been Washington ; my occupation is 
clerk in First Comptroller’s office. 


In response to interrogatories by THomas WILsoN, Esq., counsel 
for complainants, the witness says : 


I am acquainted with Mr. Brooke Mackall, Senior and Junior; 
I have been acquainted with Mr. Brooke“Mackall, Senior, for 12 or 
15 years, and with Mr. Brooke Mackall, Jr., for some several years. 

Q. Are you aot acquainted with the handwriting and signature 

of either of them ? 
306 A. I am with that of Brook Mackall, Senior. 
Q. What opportunities have you had for becoming ac- 
quainted with his handwriting and signature ? 

A. From having been in the same room with him as a clerk and 
seeing him write daily letters, or making entries in books and 
records of the office. 

Q. For how many vears, about ? 

A. From December, 1867, to April, 1869. 

Q. Have you or not, frequently or otherwise, seen him write? 

A. Yes, sir; almost daily during that period. 

Q. Are you acquainted with his signature? 

A. I am. 

Q. Do you know the signature of Brooke Mackall, Jr.? 

A. I do not. 

Q. Look at this paper, copy of the deed from, the city of Washing- 
ton to Brooke Mackall. J unior, marked “ Nuskber 4 of Exhibit A,” 
and at the signature upon the back thereof, which purports to be 
Brooke Mackall’s, and say whether or not it isa genuine signa- 
ture. 


307 (Mr. Hine cbjects to the introduction of the paper or the 
copy of it in evidence as a proof of the signature.) 


A. Yes, sir; the body of it was written by a gentleman by the 
name of Brand, but the signature “B. Mackall, notary public,” and 
certificate of its being a true copy are in the handwriting of Brook 
Mackall, Senior. | 

Q. Look at paper marked “ Number 5 of Exhibit A”—Ilook at 
the signature which purports to be “ B. Mackall ”—and say whether 
or not it is in the genuine handwriting of Brook Mackall, Senior. 


(Mr. Hine objects to the introduction of the paper.) 
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A. That is Mr. Mackall’s handwriting and signature; the name 
“ B. Mackall” and the jurat are in the handwriting of B. Mackall, 
Senior; the body of the paper is in the handwriting of Mr. Brand. 

Q. Look at number 6 of Exhibit A and say whether or not any 
portion of it.is in the handwriting of Brooke Mackall, Senior ? 

A. Yes, sir; the whole of it. 
308 Q. Look at the paper marked “ Number 9 of Exhibit A” 
and say whether or not any, and, if so, what, portion of it is 
in the handwriting of Brooke Mackal), Senior? 

A. The signature and jurat are in his handwriting. 

Q. Look at paper marked “ Number 10 of Exhibit A” and say 
whether it or any portion of it is in — handwriting? 

A. The signature and jurat are in his handwriting. 

Q. Look at paper marked “11 of Exhibit A” and say whether it 
or any portion of it is in the handwriting of Brook Mackall, Senior? 

A. The signature 4nd jurat are in his handwriting. 

Q. Look at paper markéd “Number 12 of Exhibit A” and say 
whether it or any portion thereof is in the handwriting of Brook 
Mackall, Senior? 

A. The whole of it is, I think, and the signature also. 

Q. Look at paper marked “13 of Exhibit A” and say whether it 
or any portion of it is in the handwriting of Brook Mackall, Senior ? 

‘ A. Yes, sir; all of it. 

009 Q. Look at the paper marked “Number 14” and say 
whether any portign of that is in the handwriting of Brooke 
Mackall, Senior ? wae 

A. Yes, sir; just the same; that is all his except the signature of 
Brooke Mackall, Junior, thereto. | 

Q. Look at paper marked “ Number 15” and say whether it or 
any portion of it is in the handwriting of Brooke Mackall, Senior ? 

A. Yes, sir; the signature and Jurat are. 

Q. Look at the paper marked “ Number 16” and say whether or 
not any portion of it is in his handwriting ? 

A. The body and signature are his. 

Q. Look at paper number 2 of Exhibit A. 

A. The body of it and the signature thereto are in his handwrit- 


ing. | 
Cross-examination by Mr. HInr: 
Q. Look at this paper (handing witness the original petition) and 
state whai it is. 


A. I do not know in whose handwriting it is; it is a petition of 
Mr. Mackall, Junior. 


Second general interrogatory by the commissioner. Do you 
310 know of any other matter relative to the cause in question ? 
If you do, state it. 
Answer. No, sir. 


W. LINTON. 


Be. now wc Os. 
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Subscribed and sworn to before me this 11th day of October, 1872. 
JAS. O. CLEPHANE, 
U. S. Commissioner and Examiner in Chancery. 


Exhibits to Compl’'t’s Testimony. Filed Mar. 6, ’73. 


TREASURY DEPARTMENT. 


Be it remembered that Allan Rutherford, . Who certified the 
annexed copies, is now, and was at the time of doing so, Third Au- 
ditor of the Treasury Dep’t, and that full faith and credit are due to 
his official attestations. 

In testimony whereof I, George S. Boutwell, Secretary of the 
Treasury of the United States, have hereunto subscribed my name 
and caused to be affixed the seal of this Department, at the city of 
Washington, this 17th day of October, in the year of our Lord 1872. 

GEO. S. BOUTWELL, 
Secretary of the Treasury. 


311 . I certify that the attached papers are true and correct copies 
of the originals on file in this office with sett #5269 of 1867. 
ALLAN RUTHERFORD, Auditor. 


TREASURY DEPARTMENT, 
THIRD AUDITOR’s OFFICE, October 16th, 1872. 

The petition of B. Mackall, Jr., respectfully represents: 

That he is a citizen of Washington, D. C., and loyal to the United. 
States. 

That he was in December, 1863, and has ever since been, the 
owner of a certain piece of ground on the corner of 14th street and 
New York avenue, Washington city, known as lots Nos. 1, 2, 3, 4, & 


5 of Mackall’s subdivision of lot No. 7, in square No. 223, contain- ° 


ing a superficial area of about fifteen thousand square feet. 

That on or about the 20th December, 1863, the United States au- 
thorities took possession of the aforesaid piece of ground, and imme- 
diately commenced to erect buildings upon it for public purposes. 

That the portion of the lot occupied for such purposes com- 

312 prised the whole of it, except about fifteen hundred square 

feet, the south side of the lot, occupied by a wooden building, 

being about thirteen thousand five hundred square feet, but the 

Government has since yielded at different times, as hereinafter to be 

described, about three thousand five hundred feet, still retaining pos- 
session of about ten thousand square feet. 

That the Government has continued in — of said ground 
up to the present time, and has never paid petitioner any rent for 
the same. 

That as soon as petitioner became aware that the Government had 
taken possession of his lot he made application to the War Depart- 
ment for the release, on the ground that he was making preparation 
to build upon it himself, mr offering instead a neighboring lot; that 
he was referred to Gen. Canby, who requested him to make his 
“ee a writing, which he did; that Gen. Candy replied in 
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writing that the lot was needed for Government purposes, 
313 and would be retained, but that in due course just compensa- 
tion would be made on proof of the loyalty of the owners. 

That, a short time previously to such seizure by the Government, 
the whole of the lot, except fifteen hundred square feet on the south 
side, before mentioned, was occupied by a large livery stable and its 
appurtenances, for which the petitioner was receiving a high rent; 
that the livery-stable keeper offered a greatly increased rent to be 
permitted to retain it, but petitioner refused because intending to rent 
other buildings, as hereinafter described. 

That petitioner, about the first of December, 1863, had had the 
livery stable and its appurtenances removed and had graded the lot 
for the purpose of erecting an amphitheatre upon the centre and 
stores upon both fronts of it, for which he had been offered high 
rents in advance, and intended, in this manner, to occupy the whole 

lot, in proof of which the affidavit of Chas. A. Neagle, builder, 
314 who was employed by petitidner to make plans and estimates 
for the builders, is herewith submitted. 

That, by reason of such occupation by the Government, the peti- 
tioner was unable to build as he had contemplated or to sell his 
property ; that, owing to the enhanced price of materials and labor, 
the buildings which he proposed and, as soon as he can get posses- 
siomof the land, still proposes to erect will cost more than double 
what they would have cost if erected at the time he had at first in- 
tended, and that, on account of the circumstances above mentioned, 
he has been subjected to great loss. 

The petitioner further represents that, on his attempting to 
build upon the triangular piece of ground on the extreme 
corner of 14th St. and New York avenue left out by the en- 
closure which surrounds the ground actually occupied by the 
Government, he was prevented from so doing by order of 
Col. Andrews, then acting paymaster general, as appears by 

the affidavit of Isaac M. Busy, then and still an employee 
315 of the Government, in the pay department, and the statement 
of J. EK. Brady, chief of examining division, pay department, 
herewith submitted, until September, 1864, nearly a year after the 
Government had taken possession, when, at the intercession of Mr. 
Brady, Col. Andrews was induced to permit petitioner to build upon 
the corner in question ; but that, even when so permitted to build, 
the shape of this piece of ground is such as to render it comparatively 
useless for building purpeses and greatly to lessen the value of any 
building put upon it; but petitioner, not anticipating the speedy 
close of the war, and hopeless of getting possession of the whole of 
his lot until that time, concluded to do the best he could with the 
part of it that was left to him and commenced to erect a building 
thereon ; but, after raising it to a height of two stories, has discon- 
tinued it with the intention, as soon as the Government shall yield 
possession, of pulling down the south wall and extending the 

316 building over the whole front of the lot on 14th St. 
Petitioner has thus not only been deprived practically of 
the use of even this small piece of ground, but will be at the expense 


» 
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of pulling down a brick wall of considerable height at the risk of 
the safety of his building. 

The petitioner farther says that during the a of his lot 
by the Government he has been paying a heavy tax to the corpora- 
tion, and expects shortly to be further assessed in a large amount for 
a sewer & pavement on 14th street. . 

He also respectfully submits that this occupancy by the Govern- 
ment of his.most valuable property has been an especial hardship to 
him, since, most of his property being in unproductive real estate, 
he had expected to realize immediately & largely from this par- 
ticular lot in order to enable him to carry on his business; and 
since, also, the Government has occupied other lots of his with- 
out compensation, and which, though unenclosed, he had intended 

and expected to sell; one building in Georgetown, which 
317 ‘he was fitting up for a tavern, and from which he expected 

to realize one hundred dollars per month, the Government 
took possession of for barracks, whereby the building was damaged 
to the amount of at least $500, for which and for the use of the 
building no compensation has been received by petitioner, the Gov- 
ernment agent offering $50, which the petitioner declined to accept 
as wholly inadequate; but these examples are only adduced to show 
that petitioner has suffered for the Government and should receive 
full justice in the particular case to which this petition refers. 

The petitioner would respectfully refer, as a precedent, to the case 
of Mr. John Kyler, of this city. Mr. Kyler stated to him that he 
was the owner of a lot fifty feet front in the first ward near the 
Observatory, vacant and unenclosed, on which, soon after the com- 
mencement of the war, the Government built a stable. After the 

Government had occupied the lot about three years, without 
318 paying rent, Mr. Kyler made application to the quarter- 

master general for such payment, which, on his statement 
that before the occupation by the Government he had intended to 
erect buildings upon the lot, supported by the affidavit to same 
effect of a builder, the quartermaster general allowed, paying him 
the three years’ back rent, and Mr. Kyler still receives for this lot 
$125 per month, which is the amount he had expected for the rent 
of the buildings which he had proposed to erect. 

The petitioner further states, in explanation of statements herein- 
before made, that the whole of his lot on the corner of 14th street 
and New York avenue, comprising about fifteen thousand square 
feet, was originally taken by the Government, except that por- 
tion on the south side occupied by a frame building and con- 
taining about fifteen hundred square feet; that the*part thus 
taken by the Government composed about thirteen thousand five 
hundred square feet, which was enclosed by the Government b 

a fence, except the triangular corner before mentioned, 
319 containing one thousand square feet, and on this corner the 
acting paymaster general refused to permit petitioner to build 
until September last, when such permission was granted, with the 
privilege of setting in the Government fence somewhat, so as to give 
a space of fifteen hundred square feet. Again, in February, 1865, 
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petitioner was permitted to move in the fence on the south side, so 
as to give him about two thousand square feet of additional space. 
The changes thus made leave the Government at present in posses- 
sion of about one thousand square feet of ground, but it should be 
remembered that the fifteen hundred feet on the corner is of such a 
_shape that the owner has been unable to make any use of it. 

Wherefore the petitioner herein prays that immediate payment be 
made to him by the Government for the rent of the above-described 
property, and he claims therefor the sum of twelve hundred and 

twenty dollars ($1,220) per month from the 20th of Decem- 
320 __ ber, 1863, this amount being the average of five appraisements 

made under oath. by loyal, disinterested, and respectable citi- 
zens of this city. “ eae 

Tlfe petitioner respectfully submits in support of his claim the fol- 
lowing papers, viz: 

A. Letter of B. Mackall, Jr., to Gen. Canby, Dec. 30th, 1863, ask- 
ing to have his lot released. 

B. Reply of Gen. Canby, Jan’y 2d, 1864. 

C. Affidavit of S. T. G. Morsell that he — directed, on the 20th 
Dec., 1863, by the paymaster general to take possession of the whole 
of petitioner’s lot not built upon, and other matters. 

D. Affidavit of Aug. Dorsey, owner of the livery stable, as to fact 
of occupancy, «ce. 

E. Affidavit of Chas. A. Neagle, builder, that he was employed by 
Mackall, about Dec. 1st, 1863, to make a plan and estimate of cost 
of buildings which Mackall proposed to erect on the lot in question. 

I’. Affidavit of Isaac M. Busy, employee of pay dep’t, that he was 
ordered by Col. Andrews to notify Mackall not to build upon the 

triangular corner. 
321 G. Statement of J. E. Brady, chief of examining divisions 

. pay dep’t, covering same facts and others. 

H. Agreement between B. Mackall and Thos. Rudderforth for 
rent of ground and building on south side of lot in question. 

I. Agreement between same and Ireland and Hodge, successors to 
Rudderforth, for rent of additions to the above, the rent of whole 
being $150 per month. 

K. Proposition — A. M. Hepburns to rent the triangular piece of 
ground on corner of 14th street and New York avenue, containing one 
thousand square feet, at $150 per month. 

L. Affidavit of William Sears, builder, that on the 10th of Au- 
gust, 1865, he measured the lot in question, and giving amount 
occupied by the Government. 

M. Appraisement of five competent, disinterested, and _respect- 
able citizens as to the amount of rent justly due by the Govern- 
ment. 


N. Copy of architect’s map of ground. 
O22 This petition is respectfully submitted. 
B. MACKALL, Jr. 
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WasuHinetTon, D. C., December 30th, 1863. 
Gen’! Edward R. S. Canby. 


D’x Srr: I own a very valuable lot on the corner of New York 
(a piece torn from the original here) avenue & 14th street. I have 
made a contract — a number of stores, for which I am offered a large 
rent ; a frame building on the south corner of this lot, which I have 
leased to a New York merchant at $75 per month. To my surprise 
I find that it has been taken forcible possession of, and that they 
were erecting buildings in the very centre. The lot is 151 feet on 
14th street & 153 on New York avenue. 

I have a lot a few steps off, 30 feet front, running back 212 feet, 
which would be a great relief to me if — Government would take 
in lieu of this. If this one is taken it will break me up. There are 
other lots in the neighborhood that can be got that will suit the 
Government better than mine. 

Very respectfully, your ob’t serv’t, 
B. MACKALL, Jr. 


323 Petition for Release of Gov't of the Lot. 


GEORGETOWN, Jan’y 17th, 1865. 


Having been called upon to estimate the damages sustained by 
Brook Mackall, Jr., by taking possession & occupancy of lots, 
Mackall’s subdivision, 1, 2, 3, 4, & 5, in square 223, by the United 
States, in my opinion a fair rent for said ground occupied by the 
Government would be, according to what he now receives for a por- 


tion of said ground, twelve hundred — per month. 
FRAN’ WHEATLEY. 


(Copy.) 


This indenture, made this sixth day of October, in the year of our 
Lord one thousand eight hundred and sixty-five, between the Mayor, 
Board of Aldermen, and Board of Common Council of the City of 
Washington, aé the first part, and Brooke Mackall, Jr., of said city, 
of the second part, —: 

Whereas the said corporation, by virtue of the powers in them 

vested by their charter, have from time to time laid and im- 
324 posed certain annual taxes on all real and personal assessable 

property within the said city agreeably to the several assess- 
ments thereof, and have by sundry acts providing for the collection 
of such taxes enacted that whenever one or more years’ taxes on real 
property, whether improved or unimproved, in the city of Washing- 
ton shall have become due and remain unpaid, or whenever any 
special tax on any real property shall have become due & remain 
unpaid, it shall be the duty of the collector of taxes to sell such real 
property or so much thereof, not less than a lot, when the property 
on which the tax has accrued is not less than that quantity, as may 
be necessary to pay such taxes, with all interest, cost, and charges 
arising thereon, at public sale to satisfy the said corporation there- 
for, subject, however, to the terms, conditions, provisions, and re- 
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strictions as are in the said acts mentioned, first giving such notice 

of the time and place for the sale as said acts require; and 
320 Whereas lot number seven (7) and improvements, in 

square number two hundred and twenty-three (223), lying 
and being within the said city, became chargeable as the property 
and in the name of W.S. Nicholls and W. W. Corcoran, with the 
following taxes—that is to say: Balance for the year 1860, the sum 
of thirty-six dollars and fifty-five cents, and for the year 1861, the 
sum of sixty dollars and forty-nine cents, amounting in the whole 
to the sum of ninetv-seven dollars and four cents ; and 

Whereas the property before described having become liable to 
be sold under the act in part above quoted, William Dixon, the 
collector in whose hand the said taxes were placed for collection, 
failing to collect them in any other way, after previously given public 
notice for the sale by advegtisement thereof, twelve successive weeks 
next before the day of sale, in ® newspaper printed in the city of 
Washington, therein describing as above the said property, to whom 

assessed at the time of said advertisement, the said amount of 
326 taxes due, and the years for which the same were due, did 
offer for sale at public auction, on the twenty-second day of 
May, A. D. 1862, all of said lot and improvements, to pay the 
said taxes and expenses attending the sale, when A. Hyde, being the 
highest bidder, became the purchaser thereof for the sum of one 
hundred and three dollars and forty cents,and then paid to the said 
collector the taxes aforesaid and the expenses attending the sale, 
amounting to the sum of one hundred — and forty cents, and more 
than two years having elapsed since the day of sale and tne said 
property not having been redeemed as by law provided, the party 
of the second part, being the assignee of A. Hyde, the purchaser, as 
is certified to by the assignment entered on the certificate and filed 
in the oftice of the register, has become entitled to a conveyance 
thereof: . 
Now, therefor-, this indenture witnesseth : That the said Mayor and 
Board of Aldermen and Board of Common Council, parties 
327 ~=—sof the first —, in consideration of the premises and of the sum 
of one dollar, current money, to them in hand paid by the 
said party of the second part of or before the sealing and delivery 
of these presents, the receipt of which is hereby acknowledged, have 
granted, bargained, and sold, and by these presents do grant, bar- 
gain, and sell, unto the said party of the second part, his heirs and 
assigns, forever all the said hereinbefore-described lot, number seven 
(7), and improvements, in square number two hundred twenty- 
three (223), with the appurtenances; to have and to hold the said 
premises, with the appurtenances, unto the said party of the second 
part, his heirs and assigns, forever, to his and their use. 

In testimony whereof the mayor of said city hath hereto set his 
hand and caused theseal of the said corporation to be affixed on the 
day and year first above written. 

[SEAL. } RICHARD WALLACH, Mayor. 
Attest: SAM’L E. DOUGLASS, Register. 
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328 District oF CoLUMBIA, t 
Washington County, 


Be it remembered that on this sixth day of October, in the year 
of our Lord one thousand eight and sixty-five, before the subscribers, 
two justices of the peace in and for the county of Washington, per- 
sonally appears Richard Wall-ch, Esq., mayor of the city of Wash- 
ington, and acknowledges the foregoing indenture or instrument of 
writing to be the act and deed of the mayor, board of alderman, and 
board of common council of the city of Washington, delivered for the 


EE use and purposes therein expressed. 
| CHARLES WALIS, J. P. [SEAL.. ] 


{Government stamp, 50 cts. ] 
SAMUEL E. DOUGLAS, J. P. [seat] 


[Government stamp, 50 cts. ] | 


I certify that the above is a true copy of the original this 27th 
day of November, 1865. 
[SEAL. ] B. MACKALL, 
Notary Public. 
[5-cts. stamp. ] 


329 * Ipurchased lot 7, in square 223, in November, 1851—of Key 


7 a & Dunlop one-half, the other half of W. W. Corcoran—and 
paid them for the same. The trustee, W. H. Nichols, refused to give 
x a deed for Key & Dunlop’s half unless they paid him some four or 


five hundred dollars which he claimed of them. I had to file a bill 
in chancery by my attorney, W. S. Cox, who obtained a decree in 
my favor some years since. Mr. Corcoran also refused to give mea 
deed unless I paid him additional for some back taxes, which I re- 
fused to do. i never did get a deed until the other day—since his 
return from Europe. This property I gave to my son, Brooke 
Mackall, Jr., some years ago, and he has had it — possession ever 
siiice and has subdivided them into six lots. There is not a more 
valuable property in the city, as is the belief of many good judges. 
He rented the part occupied as a restaurant on the Oth February, 

1863, and has been drawing the rent ever since. The Secre- 
330 ~=tary of War took nearly the balance December 20, same year, 

and promised to pay fairly for it. Not getting a deed, I 
could not give him one. In examining the record of tax sales for 
some other property he accidentally found that Mr. Hyde, Corco- 
ran’s clerk, had purchased it at a tax sale nearly some two years be- 
fore that. In a few days it would have been beyond redemption. 
He called on Mr. Hyde and obtained from him a transfer of the 
certificate of sale from the corporation, on which he obtained a per- 
fect deed from the corporation of Washington city, as per act of 
Congress making such sales a perfeet title, as the court had decided. 
I gave for the property, in 1851, thirty cents a foot, and Mr. Reed, 
on the corner se gave twentv-five cents. He sold his small lot 
& house the other day for seventy thousand dollars, as per his state- 
ment in your possession. Mr. Corcoran gave fifteen thousand dol- 
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lars for his residence on H street and paid only eight cents a 
391 foot for adjoining lots now enclosed in his garden; it would 
now bring ten dollars a foot, such 1s the advance of property 
in this city. Why should my son be deprived of that advance? 
Had the Secretary not have taken it, it would have brought him 
much more than those highly respectable gentlemen that value it 


on their oaths put it. . 
Respectfully, B. MACKALL. 


Sworn to and subscribed before me this 28th day of November, 


1865. 
CHAS. P. WANNALL, J. P. 


| Pm WASHINGTON, March 2rd, 1866. 
Maj. Gen’l Meigs, q’rmaster general. ¢ 
Sir: During the lifetime of Governor Corwin I employed him in- 
dividually in behalf of my son, Brooke Mackall, Jr., of this city, 
who owns the lot on corner of New York avenue and 14th street, 
occupied by the Paymaster General’s Department, to procure and 
collect from said department what was due to said Brooke Mackall, 
Jr., for rent and use of the premises. Since Governor Cor- 
302  win’s death neither Brooke nor myself, as his agent, has ever 
recognized any one except Black, Lamon & Co., as attorneys 
in the premises, as will appear by power of att’y to them from 
Brooke Mackall, Jr. 
Mr. Corwin desired me to allow his partner, Judge Johnson, to 
assist in the claim, but I refused to allow any one but himself to take 


charge of it, having confidence in him as an old friend. 
Very respectfully, B. MACKALL. 


[ 5c.-stamp. ] 


I, Columbus Alexander, of the city of Washington, D. C., after 
being duly sworn, do hereby certify that I am a citizens of Wash- 
ington; that I am a large real estate owner in said city; that I 
know the property owned by Mr. B. Mackall, Jr., which is situated 
on the southwest corner of New York avenue & 14 street west, in 
square two hundred & twenty-three (223), in the said city of Wash- 
ington, which has been for some time & still is o¢cupied by the 

Government of the United States, & do say, to the best of my 
d03 knowledge & belief, that said property is worth $5 per square 
foot, which valuation is based upon actual sales made of prop- 


erty in that vicinity. 
COLUMBUS ALEXANDER. 


Sworn to and subscribed before me this 10th day of January, 1867. 
[SEAL. ] B. MACKALL, 
Notary Public. 


[5-cent stamp. ] 


Personally appeared before me D. L. Wells, of the city of Wash- 
ington, D. C., —, after being duly sworn, deposes and says that he is a 
citizen of Washington; that he has had considerable experience in 
buying and selling real estate in said city; that he has examined 


| 
! 
| 
, 
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the property on the southwest corner of New York avenue & 14th 
street west, in square two hundred and twenty-three, in the said 
city of Washington, which belongs to Mr. B. Mackall, Jr., which is 
now occupied by the United States, & does say that, in his opinion, 

said property, owing to its location and large front on each 
334 street, is worth and would sell for at least $6.00 per square 


foot. 
D. L. WELLS. 
Sworn to and subscribed before me this 10th day of January, 
1867. | 
[SEAL. ] -B. MACKALL, 


Notary Public. 
[5-cent stamp. ] 


I, Christopher Cammack, Jr., of the city of Washington, D. C., 
after being duly sworn, do hereby certify that I am a citizen of 
Washington; that I own considerable real estate in said city; that 
I am well acquainted with the location of the property owned by 
Mr. B. Mackall, Jr., which is situated on the southwest corner of 
New York avenue & 14th street west, in« square two hundred & 
twenty-three (223), in the said city of Washington, which is now oc- 
cupied by the Government of the United States, and do say that said 


property is worth $5 per square foot. 
C. CAMMACK, Jr. 


Sworn to and subscribed before me this 10th day of January, 
1867. | 
[SEAL. ] B. MACKALL, 
Notary Public. 
[5-cent stamp. ] 


33D Some time between the twentieth and thirtieth day of De- 

cember, 1863, Brooke & myself went to see the Secretary of 
War, understanding he had taken military possession of his valuable 
lots on the corner of New York avenue and Fourteenth street. We 
were referred to General Canby, assistant Secretary. He said the 
Secretary had the subject fully considered before the order was 
issued, and that was the only place that would answer for his pur- 
pose; but, said he, the Government will deal justly with you and 
will allow you all your property would yield you; and so the matter 
was understood. 

The rear of those lots, 30 by 60 feet, containing 1,800 feet, was 
leased for $1,800 per annum; at the rate Gen. Meigs offers would 
come to $108 per annum. The building was erected by the persons 
renting. It will cost now two-thirds more to build than then. 

B. MACKALL. 

The above statement is correct. 

B. MACKALL, Jr. 


Sworn to and subscribed before me this 5th day of August, 1867. 
CHAS. P. WANNALL, J. P. 
16—106 


122 ALFRED RICHARDS VS. BROOKE MACKALL, JR. 


336 We, the undersigned, being acquainted with the value of real 
estate and ground rents in the city of Washington, D. C., and 
well knowing the lots of land owned by Brooke Mackall, Jr., corner 
of 14th street and New York avenue, as occupied by the United 
States by building and yard for the benefit of the paymaster’s de- 
artment, hereby certify that, according to our best opinion and 
judgment, the ground rent of the said premises was worth and would 
have commanded, during the time the same has been so occupied, 
the amount as expressed and set opposite our names, respectively. 
CHARLES A. ALLARD. — $1,200.00 per month. 
FRANCIS E. HARRISON. $1,200.00 per month. 


WM. K. MASTERS. $1,200.00 per month. 
Sworn to and subscribgd before me this 30th August, 1867. 
[SEAL. ] ee B. MACKALL, 
Notary Public. 


WASHINGTON City, 30th September, 1867. 
J. M. Broadhead, Esq, 2 Comptroller. 
Sir: That portion of my property adjoining that which has 
337 been for some time & is now occupied by the Government on 
the corner of New York avenue & 14th street, in this city 
(the portion alluded to is called the southwest cor. of the property), 
in the spring of 1862 (thirty feet front by fifty feet deep) was rented 
at a ground rent of $45 per month. The person who rented it 
erected a frame building upon the ground, which they occupied for 
some months, & being compelled to leave the city, I bought the 
building from them for $80, when [ advertised the premises for rent, 
when I again rented it toa Mr. Rudderforth at $75 per month on 
the 9th of February, 1864, for three years, he making all the im- 
provements at his own expense. He kept an eating-house « restau- 
rant there fur several months, when he sold his lease for $850 to 
Ireland & Hodge, who altered and spent a great deal on the prop- 
erty. After occupying it for a short time, & finding it such a disor- 
derly location for their business, they offered me $75 per month 
if I would give them five feet additional in the rear, which, added 
to the small yard they had, made an addition sufficient. I 
338 had the extension exec-ted for them, which theypaid me for; 
after which they paid me $150 per month rent, independent 
of the cost of the building. 


Very respectfully, B. MACKALL, Jr. 
Sworn to and subscribed before me this 4th day of October, 1867. 
[SEAT. ] B. MACKALL, 
Notary Public. 


I hereby relinquish all right to and authorize Brooke Mackall, Jr., 
to receive the amount awarded for use of property on 14th street & 
New York avenue, as it is his. 

22d October, 1867. 

B. MACKALL. 
Witness : 


L. G. BRANDERBURG. 
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The above required and furnished in pursuance of the letter of 
the 2d Compt., M’ch 27th, 1866 (filed in this elaim), to Gen’! Dana 
in reference to the title. 


339 The United States to Brooke Mackall, Jr., Dr. 


For the use and occupation by the United States of property of 
said Mackall, Jr., situate at the southwest’ly corner of the intersec- 
tion of New York avenue and Fourteenth street, in the city of Wash- 
ington & District of Columbia— 

The amount herein found due being at the rate of twenty-five 
cents per square foot per annum for the period during which the 
several portions of the property were occupied by the United States, 
between the inclusive dates, December 20th, 1863, to July 19th, 1867, 
viz: 


13,499 square feet, 8h I exsiceniniesecsninisieapaieesianicibiaitisaniiiag $2,343 58 
11,437 square feet,5 months....-..------------------ 1,191 35 
9,921 square feet, 16 months--....---.-----.---.---.- 3,307 00 


Allowed in pursuance of the decision made by the Second 
Comptroller October 18th, 1867, over-uling and modi- 
fying the report made by the Third Auditor August 
14th, 1867, amounting to six thousand eight hundred 
& forty-one dollars and ninety-three cents......----- $6,841 93 


340 TREASURY DEPARTMENT, 
2p COMPTROLLER’S OFFICE, Oct. 23, 1867. 


WILSON, Clerk. 


Ex’d. 


TREASURY DEPARTMENT, 
THrrp AUDITOR’s OFFICE, October 22d, 1867. 


R. F. RADEBAUGH, Clerk. 


Exuisit A. R. No. 8, for Defendants. Filed Dec. 8, 1882. 
In the Supreme Court of the District of Columbia. In Equity. 


BrRooKeE MACKALL, Jr., 
v8. | No 8118. 
ALFRED RICHARDs et al. 


I, Henry R. Elliott, an examiner in chancery, do hereby certify 
that the hereto atiached certificate is the one referred to in the tes- 
timony for the defendant, Richards, taken by me and filed on the 
7th day of December, 1882, and which was offered in evidence by 
W. B. Webb, Esq., counsel for Richards, but which was not filed 
with the testimony. I therefore file the same as part of said testi- 
mony and mark it A. R. Exhibit No. 8. 

(Signed) HENRY R. ELLIOTT, Examiner. 
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341 Exuipit A. R. No. 8. Henry R. Elliott, Examiner. 
If bills are wanted return this slip. 


OFFICE OF TREASURER AND ASSESSOR, 
District oF CoLtumBIA, Mar. 28, 1881. 


S. 107-2. Taxes due on — of lot 7, square 223. 


Year. | Tax due. To whom. assessed. Folio. 
I ienicc, Tnkcasinecil cssnsnineiasiascciionsitn: ebaning iicatiaaienenpamnaiaiaiaial 
1861-__--| Paid----- BOND x. cccsienneccceimnlipnpesiitenabninicaditeiin 200 
1862___.| Paid_---- To Hyde; bought by Mackall, Jr. - -- 
1863.---| Paid_----| Py sale -.---- Fo sore commana pemene an 400 
GF ARs» nabiineinieoniiaeaiiimiila neh 
1865.---| Paid_-.-- By sale .--- rnin av menatlipeocentaaniai nian snintish 403 
1866___.| Paid_---- EID ncntoicresin soon nsereip cite ennieni wilieitabaiiiin 419 

*1867..-.| Paid_--.- GI cineca asnsientniipanineaacmiitiient wl 444 
*1868____| Paid_-..--| By sale -------.----- ainnenin inane 475 
ick Pe wne l BD cn ccnmncemnnttimeniminmminmeiaien 485 
*1870_---| Paid_---- Ba II a siresncirsariesehirly senescent tiene 494 
*1871-’2 _| Paid___-_- CIE picccnesimindpnnnmwamnwnncnal 518 
1373...... 744 52 | Certificate- 6832, 3638__......-.___- 268 
1874___- 75 90 | W. H. Nichols & others, tr....--. --- 270 
1875----} 1,311 15 | W.H. Nichols & others, tr.---.--.-_- 288 
nt “GOSS 4b . .cenicnnne mena 417 
1877.---| 600 81 | Tax on all lot 7------------------- 424 
1878....;| 310 94 | Tax on lot of 7 ~.................. 439 
1879----| 244 73 | © ....\. tase antaaiiaiicaesca 476 
1880___.| 244 78 | A. & T. A. Richards ...---------_-| 116 
1881___-| 244 73 | Alfred Richards .---..-------_-- a--| 139 


Corporation specials. $30.00 lighting streets — 1867. 


342 <A.R. Exurpit No. 8. (Signed) Henry R. Elliott, Examiner. 


OFFICE OF THE COLLECTOR OF TAXES, 
DIsTRICT OF COLUMBIA, 
WASHINGTON, Mar. 28, 1881. 
Mr. Thomas Wilson: 

On the following real estate, to wit, — of lot 7, sauare 223, assessed, in 
1881, in the name of Alfred Richards, there now appears, by the 
books and records of taxes and assessments, to be due and unpaid 
the following assessments of tax,as hereon certified to by the officers 
in charge of the respective accounts : 


OFFICE OF THE TREASURER AND ASSESSOR, 
District oF Cotumstia, Mar. 28, 1881. 
Collector of taxes, D. C.: 
I hereby certify that the books and records of taxes and assess- 
ments of this office for years 1860 to 1881 show that upon the prop- 
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erty described above taxes — due as follows: For 1873, $744.52; for 
1874, $875.90; for 1875, $1,311.15, name of W. H. Nichols & others, 
trust.; for 1876, $600.81; for 1877, $600.81, on all of lot 7, name of 
A. & T. A. Richards; for 1878, $310.94; for 1879, $244.73; for 1880, 
$244.73, on the south 107 feet 2 inches of lot 7; for 1881, $244.73, 
name of A. Richards, south 107 feet 2 inches of lot 7, square 223. 
Lighting streets, $30.00 — 1867. 
(Signed) WILLIAM MORGAN, | 
Assistant - Assessor. 


OFFICE OF THE CHIEF OF SPECIAL ASSESSMENT DIvIsIon, 
District oF CotumsBiA, Mar. 26, 1881. 
Collector of taxes, D. C.: 

I hereby certify that upon the property above described in this 
certificate the records of this office show the following assessments 
for special improvements: Lot 7, square 223, front- 152,% ft. on N. 
Y. ave., name of H. S. Nichols et al., trust., $836.55, with interest at 
10 % from Sept. 2, 1872, and $9.45 costs. 

Same lot, front- 1514; ft. on 14th street, name — A. & T. H. 
Richards, $382.25, with interest at 10 % from Mar. 19, 1875. 

(Signed) WM. OSCAR ROOME, 
Chief Special Assessment Division. — 


[On margin :] 01-305. N. 1-6. 


OFFICE OF THE WATER REGISTRAR, 
District oF Co_uMBIA, Mar. 28, 1881. 


5941. 


Collector of taxes, D. C.: 

I hereby certify that upon the property described in this certifi- 
cate the records of this office show that the tax for laying water- 
main in front of the south 107 feet 2 inches front of lot 7, square 
223, in name of A. Richards, is paid in full. 

(Signed) THOMAS C. COX, 
Water Registrar. 
Per J. WILL CROSS. 


Water rent excepted. Fee, 50 cents, paid. 
[On margin :] 4-167. 
Witness my hand and seal of office this 29 day of March, 1881. 


(Signed) JOHN F. COOK, [sEAt.] 
Collector of Taxes, District of Columbia. 
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343 Motion to Suppress Depositions of Fendall E. Alexander & of 


Brooke Mackall, Jr., and for Order to Show Cause Against Sol. 
of Comp’t, Westel Willoughby, &c., for Contempt of Court. 


In the Supreme Court of the District of Coluinbia, — day of ——, 
1882. 
BrookE MACKALL, Jr., 
vs. , a 
ALFRED RicHarps & Wrre & LEONARD Equity No. 8118. 
MACKALL. 


To the equity court of said District : 


Your petitioner, Robert M. Newton, humbly praying, respectfully 
represents that in the cause hereinbefore stated, now pending before 
one of the examiners of this honorable-«court, Mr. Alonzo Bailey, 
the solicitor of the complainant, Westel Willoughby, has assumed 
the extraordinary position of directing to your petitioner, as coun- 
sel of record of the defendant, Leonard Mackall, touching his right 
to cross-examine the complainant and witnesses produced by him 

concerning the matter embraced in the issue joined between 
O44. the complainant in said cause and the said defendant; that 

the said Westel Willoughby has recklessly invaded the sanc- 
tity of the jurisdictional rights of this honorable court in said mat- 
ter, in this, that he has assumed to himself the right to limit and 
control the production of testimony and the method of its produc- 
tion touching the matter.in issue in said cause; that he did, on the 
7th inst.,in his office in this city, totally defy the jurisdictional 
rights and powers of this court by the following acts committed by 
him: By refusing to permit your petitioner to cross-examine Mr. 
Fendall Alexander, a witness sworn to give his testimony before the 
aforesaid examiner, Mr. Bailey, on behalf of the complainant in 
said cause; by refusing to permit your petitioner to cross-examine 
the complainant, Brooke Mackall, Jr., recalled as a witness in his 
own behalf in said cause; by assuming the right to control 
the acts of the aforesaid examiner by ordering him to pursue 
such a course as resulted in completely ignoring and setting at 
defiance the rights of the defendant, Leonard Mackall, in said 

cause and of your petitioner, his solicitor, in the same, 
345 = and by actually controlling the acts of said examiner. Your 

petitioner humbly submits it as a proposition that the right 
to cross-examine witnesses produced by the party holding the 
aftirmative of the issue is an absolute right to the defendant in any 
case, either at law or in equity; that it is a sacred & inalienable 
right, subject alone to the ruling of the court in accordance with the 
law of evidence, and that when an attorney of record assumes the 
right to control or to limit the exercise of the right of cross-exami- 
nation or to exercise any control over an examiner of this court, in 
the duty devolving upon him of taking depositions in any cause, he 
is invading the right of this court, and that said action is a danger- 
ous invasion of the rights of parties to the record and to the interests 
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of equity ; and your petitioner further states that the issue joined in 
the aforesaid cause between the complainant, Brooke Mackall, Jr., 
and the defendant, Leonard Mackall, is in the question as to the 
nature and character of the title which the complainant in 
346 said cause claims to possess of lot 7, square 223, in this city ; 
that the defendant, in response to the bill in said cause, filed 
his answer that the complainant has no title to said lot in equity or 
at law, and that if he has any title to said property, either at law or 
in equity, it was procured as a result of undue influence, decrees, & 
of fraud ; and that it is a matter of the highest importance to the 
interests protected by this court that he have an order of your honor 
to proceed to cross-examine the witness hereinbefore referred to, and 
who may be hereafter produced by the complainant in said cause. 
Wherefore, premises considered, your petitioner now prays an order 
of this honorable court suppressing the depositions of Fendall E. 
Alexander and of Brooke Mackall, Jr., taken before the commis- 
sioner, Mr. Alonzo Bailey, on the 7th December ; that the complain- 
ant in this cause & his solicitor be ordered to give notice to the par- 
ties defendant in the same of an appointment to take said deposi- 
tions anew, with the right conveyed in said order to the 
347 defendant, Leonard Mackall, to cross-examine said witnesses 
& all witnesses who may be hereafter produced by the com- 
plainant in said cause; and your petitioner further prays for an 
order against the solicitor in said cause, Westel Willoughby, to show 
cause why he should not be fined for contempt of court for his acts 
hereinbefore stated or receive a reprimand for the same. 
And your petitioner will will ever pray. 
(Signed) ROBERT M. NEWTON, 
Solicitor of Defendant, Leonard Mackall, in said Cause. 


Copy of the within acknowledged served this 8th day of Decem- 
ber, 1882. 


348 Testimony on Behalf of the Complainant in Rebuttal. Filed 
Dec. 9th, 1882. 


In the Supreme Court of the District of Columbia. In Equity. 


Brooke MACKALL, Jr., 
v8. No. 8118. 
ALFRED RIcHARDs ¢ al. 


Index. 
Witnesses. Direct. Cross. Redirect. Recross. 
pp. pp: pp. pp- 
Alexander, Fendall E._---- d-7. 7-12. — — 


Mackall, Brooke, Jr._--.--. 13-16. 16-17. 
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In the Supreme Court of the District of Columbia. In Equity. 


BrookE MACKALL, Juntor, 
vs No. 8118. 


ALFRED RIcHARDs e¢ al. 


Be it remembered that at an examination of witnesses begun and 
held on the 7th day of December, A. D. 1882, when the within 
depositions were taken, I, Lorenzo Ar Bailey, an examiner in 
349 chancery, did cause to be personally present, at the office of 
W. Willoughby, Esq., at No. 456 Louisiana avenue, in the 
city of Washington, in the District of Columbia, Fendall E. Alex- 
ander and Brooke Mackall, Junior, to testify on the part and behalf 
of the complainant in a certain cause now pending in the supreme 
court of the District of Cojambia, wherein the said Brooke Mackall, 
Junior, is complainant aud Affred Richards and others are de- 
fendants. : 
(Signed) LORENZO A. BAILEY, 
Examiner in Chancery. 


In the Supreme Court of the District of Columbia. In Equity. 


BrooKE MACKALL, Junior, 


vs. two, 8118. 


ALFRED RIcHARpDs eé al. 


Testimony in rebuttal on behalf of the complainant, Brooke Mack- 
all, Junior, in support of his bill on the issue between him and 
the defendant, Alfred Richards, in the above-entitled cause. 


000 WASHINGTON, D. C., December 7, 1882. 


Met at 1 o'clock p. m. at the office of W. Willoughby, 
Esq., No. 456 Louisiana avenue,-pursuant to notice and agreement 
between counsel. 
Present: W. Willoughby, Esq., counsel for complainant; W. B. 
Webb, Esq., counsel] for defendant A. Richards; R. M. Newton, Esq., 
of counsel for defendant Leonard Mackall : 


Whereupon Fenpati I. ALEXANDER, a witness of lawful age, pro- 
duced and sworn on behalf of the complainant on the issue between 
him, the complainant, and defendant Richards, testified as follows: 


By Mr. WILLouGHpRY : 


Q. Please state your name, age, residence, and occupation. 

A. Fendall E. Alexander ; 32 years of age; residence, 1614 14th 
street N. W.; member of the bar. 

Q. Did you know Brooke Mackall, Senior ? 

A. Yes. 

Q. Were you present at an interview between him and Alfred 

Richards in or about the year 1873, when there was conver- 

301 sation in reference to a tender of money ? 
A. I was. I was also present with Brooke Mackall, Junior. 
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Q. Please state what took place at that interview. 
A. The details of the conversation in reference to the tender were 
reduced to writing, anda few hours afterwards—some three or four 
hours—and submitted to me to see if it accorded with my recollec- 
tion, and found that the statement in writing accorded with my rec- 
ollection of the conversation, and I signed it. 


(Witness produces the. paper-writing referred to and is allowed to 
refresh his memory from it.) 


A. The date is August 8, 1873. The two Mr. Mackalls and myself 
went to the residence of Mr. Richards and met him there. At the 
time when we arrived at his house we were in a carriage, and we 
found in front of Mr. Richards’ house his carriage and a_ servant 
man attending to it, and the servant man was asked by one of us, 

I think by Mr. Mackall, Senior, where Mr. Richards was. 
352 He, the servant, said he was in the house, and the servant 

went in the house himself. Mr. Richards came out. Mr. 
Mackall said to Mr. Richards, in substance, “I have come by the 
instructions of my attorney to tender you the amount I owe you 
under your judgment, as appears by the statement by the clerk of 
the court of the amount.” Mr. Richards said, in substance, “I'll take 
it.” Mr. Mackall, Senior, said, “ Well, let’s go into the house and 
settle it.” They started towards the house, a few feet from the car- 
riage, and I went with them, and Mr. Richards said, “ You only owe 
me eight hundred dollars—about eight hundred dollars.” Said Mr. 
Mackall, Senior, “I owe you the full amount of the judgment and I 
herewith tender it to you.”. The amount he tendered was thirteen 
hundred and sixty-two dollars. I saw the money and saw the state- 
ment of the clerk of the court. Mr. Richards said, “I do not do busi- 

ness in the street ” (or words to that effect), “and come to my 
303 attorney’s office,” and Mr. Richards jumped into his carriage 

and went away. He declined to take the money then. e 
got into our carriage and drove away to Mr. Hine’s office. While 
standing out in front of Mr. Hine’s office Mr. Richards, and, I think, 
Mr. Webb, came out, and Mr. Mackall, Senior, approached Mr. 
Richards and Mr. Richards said, “ You owe me between two and 
three hundred dollars.” Mr. Mackall, Senior, said, “Accurding to 
the statement of the clerk of the court I owe you the full amount, 
which I tendered you.” ‘The substance of what occurred in front of 
Mr. Hine’s office was this: That Mr. Mackall, Senior, insisted on 
paying the full amount, according to the statement of the clerk of 
the court, and Mr. Richards claimed only some two hundred and 
odd dollars. Mr. Mackall, Senior, went away and Mr. Richards got 
into his buggy. After that the two, Mr Mackalls and myself went 
over to the clerk’s office and looked at the papers in the judgment 

case, the subject-matter of the conversation, and I distinctly 
354 remember that we found no credit or order for a credit thereon. 

A memorandum was made at the time also of the notes, the 
character, numbers, denominations, and amount of the notes that 
were tendered. I mean by notes the money that was tendered. 
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Some were greenbacks, some were national bank notes. I counted 
the money while coming up in the carriage. It was all in an en- 
velope with the statement of the clerk of the court. 


Cross-examination by Mr. WEB: 


Q. Who were the parties to the judgment case that you speak of ? 

A. I think the firm of Richards Brothers, brickmen in the south- 
ern part of the city. A.and T. A. Richapds, I think, were the plain- 
tiffs, but I don’t know whether they are brothers. Mr. Brooke 
Mackall, Senior, was the ‘defendant. 

Q. Upon what was the suit brought, a promissory note or an open 
account ? 

A. I think it was upon a note. 

Q. Whose note ? 

A. I think it was upon Mr. Brooke Mackall’s, Senior. 
355 Q. What was the antount of the note? 
A. I don’t recollect the amount. 

Q. For what amount was the judgment ? 

A. I don’t recollect the amount; the statement Mr. Mackall had 
was a short copy of the judgment, with a calculation of the interest 
and costs. 

Q. Can you recollect the date of that note? 

A. No, I do not. I did not pay particular attention to the note, 
except in that casual manner in which a lawyer would look into 
the papers, because the note was merged in the judgment; our 
object in looking in the papers and the docket was to ascertain if 
there was a credit on the judgment or an order for a credit. 

Q. Were you invited to accompany the Messrs. Mackall to wit- 
ness this tender ? 

A. I was. 

Q. Did you examine the short copy of the judgment to ascertain 
what the amount was? And, if so, tell us what that amount was. 

A. I did examine the short copy and assisted on making 

306 the calculations to see if they were right ; the judgment, in- 

terest, and costs amounted tothe sum which I stated that Mr. 
Mackall tendered. 

Q. Did you make a computation of the interest at that time? 

A. I think I did. 

Q. Did you find it correct ? 

A. I found the interest, judgment, and costs to correspond with 
the clerk’s calculation ; if I mistake not, the whole thing was in 
McNamee’s handwriting. 

Q. Can you tell us now how much of that calculation was prin- 
cipal, how much interest, and how much costs ? 

A. I could not after so long a time; it has been nearly ten years 
ago. 

Q. Do you remember any of the circumstances attending the 
tender, except as you got them from the memorandum in your 
hands, to which you have referred ? 

A. Oh, yes. I recollect making the calculation, what a hot day 
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it was, and the earnestness with which Mr. Mackall tendered the 
money and his manner. 

357 Q. Did Mr. Mackall, Senior, take the money out of the en- 
velupe at the time he made the tender to Mr. Richards? 

A. My recollection upon that subject is this: On going down in 
the carriage we each counted the money, compared the result with 
the clerk’s statement, found it correct, and Mr. Mackall, Senior, held 
that money in his hand from the time when he took it out until 
after he made the tender. We counted the money when we came 
back in the carriage, and it was at my suggestion, I think, that we 
took a memorandum of the character and amounts of the notes, as 
at _ time there was some talk about certain moneys being legal 
tender. 

Q. Was the money counted in the presence of Mr. Richards? 

A. I don’t think it was, but my recollection is not very clear upon 
that. 

Q. Is your récollection clear that the money was shown to Mr. 
Richards at all ? 
~ A. Oh, yes, sir. | 

Q. You say that after this interview at the house Mr. Richards 

and Mr. Webb, you think, met you in front of Mr. Hine’s 
308 office; where did Mr. Richards and Mr. Webb come from at 
that time—from what direction ? 

A. They came from the direction of Mr. Hine’s office, or from that 
building. 

Q. Was Mr. Richards’ buggy standing in front of Mr. Hine’s office 
when you came up in your carriage ? 

A. Yes, sir. 

Q. How long a time intervened between the two interviews ? 

A. About as long atime as it would take one of these hacks to 
drive up; about 15 or 20 minutes. | 

Q. About what hour; what time of the day were these interviews ? 

A. About the middle of the day, I think; between 12 and 1; 
somewhere along there; pretty hot, I know. 

Q. At this second interview did Mr. Richards ask Mr. Mackall to 
go with him to his attorney’s office? 

A. I think he said he would meet him at Mr. Webb’s office. 

Q. Did he say for what purpose? 

A. When he jumped into his carriage at his house, after saying 
he did not do business in the street, he made that remark, that he 

would meet him at Mr. Webb’s office; the natural inference 
359 ~—rwas that it was for the purpose of settling this business. 

Q. You say that in examining the judgment case your 
object was to ascertain whether there was any credit upon the judg- 
ment. Had you any reason to suppose that there was a credit upon 
that judgment? . 

A. Certainly; as Mr. Richards at his house stated that Mr. Mackall 
owed him $800.00 when he was tendering him $1,362.00. 

Q. Was anything said at either of these interviews to which you 
have testified that in any way explained this difference as to the 
amount of this judgment? 
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A. No, sir. 


Mr. Webb here closes his cross-examination. 
Mr. Willoughby here closes his examination and asks that the 
witness sign his deposition. 
Mr. Newton offers to cross-examine the witness. 


360 Mr. Willoughby requests the examiner to close the deposi- 
tion, which is accordingly done. 
(Signed) c FF, E. ALEXANDER. 


Sworn to and subscribed before me this seventh day of December, 
A. D. 1882. 
(Signed) LORENZO A. BAILEY, 
Examiner in Chancery. 
BrookE Mackay Jr., a witness of lawful age, being produced 
and sworn on behalf of the tomplainant on the fssue between him 
and the defendant, Alfred Richards, testified as folfows: 


By Mr. WILLouGHby: 


Q. What have you to say in reference toshowing a deed of the lot 
7, in square 225—the property in question—to Mr. Emory ? 

A. I wish to state that I never showed a deed for lot 7, square 223 
—the property in question—to Mr. Matthew G. Emory, as I had no 
such deed and did not not have any deed from my father to that 
property except the deed executed by him before his death—a short 
time before his death. 


361 (Question and answer objected to by Mr. Webb as not 
proper evidence in rebuttal.) 


Q, Did you have a deed of other lots signed or executed by your 
father at the time mentioned, by Mr. Emory? 


(Objected to by Mr. Webb on the same grounds.) 


A. I had a deed for some lots situated in what was then called 
the first ward. It was for several lots—was a deed from father 
and two other parties to me. Father had purchased this property 
and made the first payment and told me that if I would pay the bal- 
ance that he would join with the parties in a deed to me and con- 
vey it to me, and the deed was made. Among these lots there is a 
lot 7, same number of the lot in question, which is also lot 7. (Wit- 
ness referring to the deed :) This lot 7 is in square 17. The date of 
the deed is December 21st, 1863. The deed was acknowledged Jan- 

uary 9th, 1864; recorded November 2, 1865. This deed was 
362 nota printed blank, but was written out in full. Ido not 

recollect that I ever showed Mr. Emory a deed for any prop- 
erty, but if I did show him a deed it must have been this deed, be- 
cause it was the only deed I had at that time. 

Q. What was the character of your father’s handwriting ? 

A. It was a very small, distinct hand, very much like a lady’s. 

Q. How did your father write his name in signing instruments? 
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A. B. Mackall always. I never knew him to write it otherwise. 
I think I can safely say that he never signed his name other than 
B. Mackall as long as I can recollect. I have seen him sign his 
name hundreds of times to deeds and other instruments and never 
knew him to sign his name in full. 

Q. Can you state the amount of money your father tendered to 
Mr. Richards in August, 1873 ? 
A. Yes,sir. (Referring to memorandum :) it was thirteen hundred 
and sixty-two dollars. 
Q. Did you make a subdivision of that lot 7, in square 223, 
363 ator about the time mentioned by Mr. Forsyth, and can you 
state anything with regard to the draft mentioned by him as 
being upon his book ? | 
A. Before I started to erect what is now known as the Palace Market 
building on lot 7, square 223, fronting on New York avenue, I 
subdivided lot 7 into five sub-lots, all fronting on New York avenue. 
The building covered two of the sub-lots. The peculiar shape of the 
building is owing to the fact that the Government of the United 
States had taken possession of and was occupying the property im- 
mediately in the rear of the building. I drew the rough draft of 
the subdivision in the first place,and Mr. Forsyth, the surveyor, 
made a complete subdivision from that, which was lost. The sub- 
division was similar to the diagram of lot 7, square 223, on page 5 
of the bill filed by me in this case; the only difference being that 
the subdivision by Mr. Forsyth shows five (5) sub-lots and this one 
in the bill shows four (4). 
Q. Mr. Mackall, have you any corrections to make in re- 
364 gard to your age, in regard to your statement as to your age, 
In answer to questions put by Mr. Newton in this case? 
A. I find, by reading over my testimony, that on page 23, line 16, 
I made.a miscalculation as to my age in 1859. It should have been 
about nineteen instead of about twenty-three. | 


Cross-examination by Mr. WEBB: 


Q. How long after Mr. Forsyth made the draft of the subdivision 
you speak of was it in your possession ? 

A. I do not recollect how long. 

Q. Was it a year or more’ 

A. I think it was only a short time. It is my impression that it 
was filed in the Treasury Department in my claim against the Gev- 
ernment. 

Q. Was the subdivision signed by anybody ? 

A. I do not recollect. It was regularly made, and I intended to 
have it recorded, and my recollection is that when I looked for it to 
be recorded it could not be found. 

: Q. Was it certified by Mr. Forsyth ? 
365 A. Ido not recollect whether it was or was not. It wasa 
very complete subdivision, and the building was built in 
accordance with it. 
Q. Was this draft an official plat such as could be used for any 


purpose ? 


he 
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A. It was just the same kind of a plat or subdivision as is always 
made of original lots by the surveyor of the city. 

Q. Was it a plat made out in the surveyor’s office for use ? 

A. It was, and was complete in every respect and was ready to be 
recorded. I can’t recollect whether it had the certificate or not, but 
think it had. The surveyor told me everything was done except 
recording, and it was ready to be recorded. 


Mr. Webb here closed his cross-examination of the witness. 
There being no further questions to ask witness his deposition is 
here closed and signed by the witness. 
(Signed) B. MACKALL, JR. 


Sworn and subscribed before me this 7th day of December, A. D. 
1882. ° } 
(Signed) “ “LORENZO A. BAILEY, 
Examiner in Chancery. 


366 It is stipulated and agreed between counsel that the state- 

ment of rents made by Joseph C. G. Kennedy, Esq., in a 
former case, and contained in the bill in this case, and dated De- 
cember 9, 1880, and that all the exhibits in this case may be read 
in evidence. 

Mr. Willoughby announces that his testimony in rebuttal on the 
issue between complainant, Brooke Mackall, Junior, and defendant, 
Alfred Richards, is here closed. 

Adjourned sine die. 

(Signed) LORENZO A. BAILEY, 
Examiner in Chancery. 


District or CoLuMBIA, 
mt “ i S 
County of Washington, 


I, Lorenzo A. Bailey, an examinerinchancery in and forthe District 
of Columbia, do hereby certify that, in pursuance of notice and 
3607 agreement between counsel, the foregoing depositions were by 
me taken down and reduced to writing in the presence of and 
from the statements of the witnesses at the time and place designated 
in the caption thereof, and were then and there by me read aloud to 
the witnesses and by them subscribed in my presence and in the pres- 
ence of counsel who were then and there attending, the witnesses 
having been by me first duly sworn to testify the truth, the whole 
truth, and nothing but the truth touching the matters at issue in 
said cause. 
[ further certify that Iam not of counsel for any of the parties to 
said cause, and that I am in nowise interested therein. 
(Signed) LORENZO A. BAILEY, 
Examiner in Chancery. 
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368 Motion of Defendant, Leonard Mackall, to Suppress Depositions, 
&e. Filed Dec. 12, 1882. 


In the Supreme Court of the District of Columbia, — day of ——, 
1882. 


BrRooKE MACKALLI, Jr., 
v8. Equity No. 8117. . 
ALFRED RICHARDS, et al. 


And now comes the defendant, Leonard Mackall, in the above- 
entitled cause & moves the court to suppress the depositions of 
Brooke Mackall, Jr., the complainant in said cause, & of Fendall E. 
Alexander, a witness called for the complainant in the same, taken 
before the examiner, Mr. Alonzo E. Bailey, on the 7th December, & 
upon the ground that the said depositions were taken in violation 
& regardless of the rights to cross-examine said witnesses by solic- 
itor of defendant hereinbefore stated & totally in disregard of all 
the rights incident to the right of cross-examination ; and the said 

defendant further moves the court that all the matter put 
369 upon the record in connection with the provocation of said 

testimony be expunged therefrom & cancelled, & that the 
complainant in this cause be required to appoint a sitting with one 
notice to the defendants in the same for the purpose of taking said 
depositions anew, and that the order herein prayed for direct that 
this defendant have all the rights incident to cross-examination in 
the provocation of said testimony. 

(Signed) ROBERT M. NEWTON, 

Sol. of Def’t, L. Mackall. 


Notice of Motion to File Cross-Bill for Defendant, Leonard Mackall. 
Filed Dec. 12, 1882. 


In the Supreme Court of the District of Columbia, — day of ——, 


Brooke MACKALL, Jr., 


v8. Equity No. —. 
ALFRED Ricnarps & LEONARD MACKALL. 


370 To Judge Willoughby, solicitor of complainant in said cause: 


Sir: Take notice that on Thursday, Dec. 14th, at 10 a. m., 
I will proceed by motion for an order of court granting leave to the 
defendant, Leonard Mackall, to file a cross-bill for discovery and 
relief against the complainant and the defendants, Alfred Richards 
& wife, and, as affecting the complainant, upon the following 
grounds, to wil: To enable the court to make a decretal order against 
the complainant, requiring him to produce into court the deed al- 
leged to have been executed to him by the late Brooke Mackall, de- 
ceased, on the 27th day of February, 1880, and to furnish the premise 
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for a decree to set aside said alleged deed upon the ground of 
fraud, undue influence, and duress in its procurement. 
Respectfully, 
(Signed) ROBERT M. NEWTON, 
Solicitor for Defendant, Leonard Mackall. 


Copy of the within acknowledged served on this 12th day of Dec., 
1882. 
(Signed) _ W. WILLOUGHBY, 
me Sol. for Comp’t. 
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371 Copies of Pleadings, Decrees, &c.,in Equity Cause 2373, Filed on 
Behalf of Complainant. Filed Dec. 12, 1882. | 


| MACKALL, Sr., and MACKALL, Jr., vs. RICHARDS ef al. 
eat Original Bill. Filed May 2, 1871. 
| In the Supreme Court of the District of Columbia. In Equity. 


ALFRED RicnHarps and Tuomas A. RicnHaArps, ) 
Thomas Wilson, J. D. Parkinson, Francis , 
Wheatley, D. Hannan, The Washington Gas- 
Light Company, Henrietta P. Pepper, and : 
Patrick O’Hare, Complainants, | : 

and od id 

Brooke Mackarit, Brooke Mackatn, Jun., { p ket No. 11 

William W. Corcoran, J. M. H. Hollingswith, ( “CC8®* “® 2°: 3 
4 
i 


Virginia Hollingswith, Julia A. Nichols, Mar- 
garet Reintzel, Roberta Hannewinkle, William 
Hannewinkle, Emily de Voss, Jaques de Voss, 
Martha Bolling, George Bolling, Mary Doughty, 
Fanny A. Doughty, Julia Albert, James Al- : 
bert, and Susan Doughty, Defendants. 7 ; 


372 To the honorable the judges of the supreme court of the Dis- 
trict of Columbia, holding a special term of said court: : 
The complainants respectfully represent— j 
Ist. That the complainants, Alfred Richards and Thomas A. Rich- 
| ards, are citizens of the District of Columbia and residents of the 
- city of Washington, and are doing business in said city under the i 
, name and firm of A. and T. A. Richards. Thomas Wilson is also | 
a citizen of the said District and a resident of said city, and was one | 
of the firm of Corwin, Owen and Wilson, now dissolved; that the 
other complainants are also citizens of said District, and that all of 
the said complainants are the holders of judgments against the said 
defendant, Brooke Mackall, Junior, and bring this suit in their own 
behalf and for the benefit of all other creditors of the said Brooke 
Mackall, Junior, who will become parties to and share the costs and 
expenses attending these proceedings. 
2d. That the defendants, Brooke Mackall and Brooke Mack- 
373 all, Jr., William W. Corcoran, J. M. H. Hollingswith, Vir- 
ginia Hollingswith, Julia A. Nichols, Margaret Reintzel, 
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Mary Doughty, Fannie A. Doughty, and Susan Doughty, are citizens 
of the District of Columbia aforesaid and reside therein; that Ro- 
berta Hannewinkle and William Hannewinkle reside in Richmond, 
in the State of Virginia ; George Bolling and Martha Bolling reside 
in Pittsburg, in the said State of Virginia; James Albert and Julia 
Albert reside in Baltimore, in the State of Maryland, and that Jaques 
de Voss and Emily de Voss reside in Berlin, in Prussia. : 
3d. That on or about the first of October, 1867, the complainants, 
Alfred and Thomas A. Richards, by their firm name of A. and T. 
A. Richards, on the law side of this honorable court recovered 
judgments against the defendants, Brooke Mackall, Junior, ‘as 
maker, and Brooke Mackall as endorser, of a certain promissory 
note for the sum of $897.42, with interest. and costs, with an in- 
dition attached to such judgments that there should be a stay of 
execution on such judgments until the first of March, 1868; 
374 that afterwards, and after the period of the said stay of exe- 
cution had elapsed; said complainants proceeded to enforce 
their said judgments by having recourse to certain real estate be- 
longing to the said Brooke Mackall, Junior, situated in the said city 
of Washington, and that accordingly, under and by virtue of certain 
writs of execution issued upon such judgments and certain other 
judgments prior in date to those recovered by your complainants as 
aforesaid, the marshal of the District of Columbia took and sold a 
certain parcel of real estate lying and being in the said city and 
contained within the cou-ses and distances following—that 1s to say, 
part of lot numbered seven (7), in square numbered two hundred 
and twenty-three (223), beginning at the northeast corner of said 
square, and running thence south forty-four (44) feet; thence westerlv 
to the west end of the lot; thence in a northerly direction with the 
west line thereof to the north line of said lot; then with said 
north line to the place of beginning—to Alfred Richards for, 
375 the sum of two thousand five hundred dollars, and annexed 
the same to said Richards by deed bearing date the 7th of 
October, 1870, now recorded among the land records of Washington 
eounty, in the District of Columbia, in liber No. 639, one of said 
records, as will more particularly appear upon inspection of said 
record ; that after payment of the said sum so realized from the sale 
of the said piece of property — the said judgments so as aforesaid 
prior in date to the said judgments of the complainants, A. and T. A. 
Richards, there remained in the hands of the marshal aforesaid the 
sum of $646.89, applicable to the judgments so as aforesaid recovered 
by the said complainants, A. and T. A. Richards, as will more fully 
and at large appear from a copy of the account or statement made 
by the said marshal of the said sale and the said judgements filed 
herewith and marked “ Exhibit A;” that after the application of 
the sum so remaining in the hands of the marshal to the said 
376 judgements of the complainants, A. and T. A. Richards, there 
remained a large balance due and payable on said judgements, 
as will appear from a short copy of said judgements hereto annexed 
and marked “ Exhibit B,” and that the said balance still remains 
unpaid. 
18—106 
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4th. That on or about the 6th of June, 1865, the complainant, 
Francis Wheatley, recovered on the law side of this court a judge- 
ment -against the said Brooke Mackall, Junior, for the sum of 
$1,483.13, with interest and costs; that said judgement was forwarded 
by proceedings instituted under the act of Congress making provis- 
ion for the enforcement of mechanics’ liens and the liens of mate- 
rial men, and is prior in date to the said judgements so as afore- 
said recovered by the said complainants, A. and T. A. Richards; 
that no portion of the fund arising from the sale of the said part of 
lot 7,in square 223, ag aforesaid made under the execution issued to 
sales for the judgments recovered by the said A. and T. A. Rich- 

ards was applied to the judgements of the said complainant, 
ov? ~=—s- Francis Wheatley, because, as complainants are advised, the 

said Wheatley had not, at the date of the said sale of said part 
of lot, ordered an execution to issue for the enforcement of said judge- 
ment, or because such exeeution had not come into the hands of the 
said marshal of the said District at the time of such sale; but com- 
plainants are advised that the judgements of the said complainants, 
Francis Wheatley, operates as a lien upon the said part of lot 7, in 
square 223, from its date; that a writ of fiert facias to enforce said 
judgement has been issued and is still outstanding unsatisfied, and 
that no part of the said judgement has been paid. 

5. That on orabout the 3d day of April, 1868, W. H. Owen and 
Thomas Wilson, doing business under the name and firm of Corwin, 
Owen and Wilson, recovered on the law side of the court against 
the said Brooke Mackall, Junior, a judgment for the sum of $300, 
with interest and costs, which said judgement was afterwards 

assigned to and entered to the — of the complainant, 
378 Thomas Wilson; that a writ of fiert facias was issued upon 
the said judgement and placed in the hands of the marshal of 
dhe District of Columbia, who made a return of nulla bona thereon, 
and that said judgement.remains still unsatisfied, no part thereof 
having been paid, all of which will more fully and at large appear 
from a short copy of said judgement hereunto annexed and marked 
“Exhibit C;” that on or about the 19th of November, 1868, the 
complainant, J. Dulin Parkinson, recovered on the law side of this 
court a judgement against said Brooke Mackall, Junior, for the sum 
of $137.75, with interest and costs, and caused a writ of fiert facias to 
be issued thereon, but that no part of said judgement has been paid ; 
that on or about the 15th day of November, 1869, the complainant, 
Daniel Hannan, recovered on the law side of this court a judgement 
against said defendant, Brooke Mackall, Junior, for $253.90, with 
interest and costs, and has caused a writ of fiert facias to be 
379 issued thereon, to which the marshal of the District of Colum- 
bia has made return of nulla bona, but no part of said judge- 
ment has been paid; that on or about the 5th day of January, 1870, 
the complainant, Henrietta P. Pepper, recovered on the law side of 
this court a judgement against the defendant, Brooke Mackall, Junior, 
for the sum of $300, with interest and costs, and caused a writ of 
fiert facias to be issued thereon, but that no part of said judgement 
has been paid; thaton or about the 28th day of February, 1870, the 
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complainant, The Washington Gas- Light Company, recovered a judg- 
ment against the said Brooke Mackall, Junior, on the law side of the 
court for $115.50, with interest and costs, and caused a writ of fieri 
facias to be issued thereon, to which the marshal of the said District 
has made return of nulla bona, and that no part of the said judge- 
ment has been paid; that on or about the 22d day of February, 1871, 

the complainant, Patrick O’Hare, recovered on the law side of 
380  thiscourta judgement against said defendant, Brooke Mackall, 

Jr., for the sum of $289.69, with interest and costs, no part of 
which said judgment has been paid; all of which will more fully 
and at large appear upon reference to the record of the said several 
judgements in this court, on the law side thereof. 

6. That the said Brooke Mackall, Junior, is the owner of certain 
very valuable real estate in the city of Washington—that is to say, 
of all that part or portion of the parcel of ground known and 
designated upon the ground plat or plan of the said city of Wash- 
ington as lot numbered seven (7), in square numbered two hundred 
and twenty-three (223), remaining after taking or carving out there- 
from the aforesaid piece or part thereof so as aforesaid taken, sold, 
and conveyed by the marshal of the District of Columbia to Alfred 
Richards to satisfy the judgement of the complainants, Alfred and 

Thomas A. Richards, as far as the same would go after satis- 
381 fying certain other judgements prior in date to the said judge- 
ments, as is hereinbefore set forth — contained. (Complainants 
annex to and make a part of this their bill of complaint a plat of 
said lot shewing the portion thereof sold as aforesaid and the por- 
tion remaining unsold ;) that the said parcel of ground and prem- 
ises ought to be made responsible for and subjected to the judge- 
ments of complainants hereinbefore particularly mentioned, but 
that, as complainants are advised, the said several judgements do 
not operate as liens upon the said parcel of ground, because, as far 
as can be ascertained from the land records of county of Washing- 
ton, in the District of Columbia, where such title should appear, the 
legal title to the said parcel of ground is not vested in the said 
Brooke Mackall, Jr., and that said parcel of ground cannot, there- 
fore, under the operation of the law controlling and governing such 
matters, be taken and sold under an execution to satisfy said judge- 
ments. 
382 7. That complainants are informed and believe, and upon 
such information and belief aver and charge, that the said 
Brooke Mackall, Jr., is the real owner of the aforesaid parcel of 
ground and premises, and that he kept his title thereto off of the land 
records of Washington county, in the District of Columbia, for the 
purpose of defrauding complainants and hindering and delaying 
them in the recovery of their aforesaid judgements ; that in certain 
proceedings instituted in this court on or about the 29th of June, 
1869, by the said Brooke Mackall, Jr., against William B.Todd and 
the mayor, &c., of Washington city, the said Brooke Makall, Jr., 
avers that he is the proprietor, and supports such averment by 
an oath, as will appear from the proceedings in cause No. 1703, 
equity docket 9, in this court; that in certain other proceedings in- 


| ee 


140 ALFRED RICHARDS VS. BROOKE MACKALL, JR. 


stituted in this court on.or about the 15th day of September, 1869, 
by the said Bruoke Mackall, Jr., against certain of complainants, 
among others, praying the court to restrain and enjoin the 
383 . marshal of the District of Columbia from making sale of the 
part of said lot seven, in square two hundred and twenty- 
three, so as aforesaid sold to said Alfred Richards to satisfy the said 
judgements of said complainants, the said Brooke Makall, Jr., al- 
leges, and supports the said allegation with an oath, that he is 
equitably entitled to the whole of said lot seven, in square two hun- 
dred and twenty-three, having received a parol gift thereof, but that 
the said property has never been conveyed to him, and that he has 
no legal title to any-part thereof, as will appear from the proceed- 
ings in said cause in this court ; that in point of fact complainants 
are informed and believe, and so believing aver and charge, that the 
said lot numbered seven, in square two hundred and twenty-three, 
was sold many years ago by William W. Corcoran and William S. 
Nichols, in whom tbe title was vested, to the said Brooke Makall, who 
paid the full purchkase-money therefor and received a convey- 
384 = ance thereof in due form, and that afterwards the said Brooke 
Makall sold or gave and conveyed the said lot seven to 
Brook Makall, Jr.; that the said Brooke Makall never placed the 
conveyance so as aforesaid made to him upon the land records of 
Washington county, in the District of Columbia, and that the said 
Brooke Makall, Jr., has never placed the conveyance to him or any 
other evidence that the title of said lot has been transferred to him 
upon the said land records, and that the said Brooke Makall and 
Brooke Makall, Jr., conferring and contriving to hinder, delay, and 
defraud complainants, have kept and stil! do keep the title to the 
said lot seven, in square two hundred and twenty-three, purposely 
concealed, and have hitherto and still do keep the said conveyances 
off the said land records, where the same ought to be spread, for the 
purpose of hindering and delaying said complainants in the recov- 
ery of their said judgements. 
38d 8. That since the sale and conveyance of the said lot seven, 
in square two hundred and twenty-three, to the said Brooke 
Makall by William W. Corcoran and William S. Nichols in man- 
ner aforesaid the said William S. Nichols has departed this life, and 
that the record title to said lot is now vested and standing in the 
said William W. Corcoran and the heirs-at-law of the said William 
8. Nichols, who are as follows: J. M. H. Hollingswith and Virginia 
Hollingswith, Julia A. Nichols, Margaret Reintzel, Roberta Hane- 
winckel, William Hanewinckel, Emily de Voss, Jaques de Voss, 
Martha Bolling, George Bolling, Mary Doughty, Fannie A. Doughty, 
Julia Albert, James Albert, and Susan Doughty, who are defendants 
to this bill. 

9. That in the year 1862 the said lot seven, in square two hun- 
dred and twenty-three, was sold for taxes assessed thereon by 
the corporation of the said city of Washington, and was at 
such sale purchased by one Anthony Hyde, who afterwards trans- 
ferred his said purchase to the defendant, Brooke Makall, Jr., to 
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whom the said lot was conveyed in due form by the said 
386 corporate authorities of the said city of Washington by deed 

bearing date the 6th of October, 1865; that the said Brooke 
Makall, Jr., has never placed this last-mentioned deed upon the 
land records of Washington, in the District of Columbia, but has 
kept the same off of said records for the purpose further of conceal- 
ing his title to said lot, and so delaying, hindering, and defrauding 
said complainants; that there has accumulated and is now due and 
unpaid a very large amount of taxes assessed upon the said lot 
seven, in square two hundred and twenty-three, for which the cor- 
porate authorities have advertised and are about to sell the said lot, 
as, under the provisions of Jaw in such case made and provided, 
they have a right to do; that, notwithstanding all' these normal 
claims and incumbrances, complainants are advised that the said 
lot of — is of ample value to pay off and satisfy the several judge- 

ments so as aforesaid held by them, and that in good con- 
387  -cience they are entitled to have the decree of this court 

ordering that said lot shall be sold under the directions and 
by an officer of the court, and the proceeds applied, first, to the 
payment of said incumberances, and next to the payment of the 
said judgements held by complainants. 

Forasmuch, then, as complainants are without remedy in the 
premises according to the strict rules of the common law, and can 
only have relief in a cvuurt of equity, where matters of this nature 
are properly cognizable and relievable, to the end, therefore, that 
the said Brooke Mackall and Brooke Makall, Jr., and the rest of 
the defendants may full, true, direct, and perfect answers make to 
all and singular the matters and things hereinbefore stated and 
charged as fully and particularly as if the same were hereinafter re- 
peated and they thereunto particularly interrogated, and particu- 
iarly the said defendants, Brooke Makall and Brooke Makall, Jr., 

may discover them and make known to the court the condi- 
388 _ tion of the title to the said lot seven, in square two hundred 

and twenty-three, in the said city of Washington, and may 
produce and bring into court here all deeds and other evidences 
of the title to such lot to be inspected by and disposed of by the 
court— 

The complainants pray as follows: 

1. For writs of subpoena against such of said defendants as reside 
within the jurisdiction of tne court. 

2. For an order of publication against such of said defendants 
as reside without the jurisdiction of the court. 

3. That a decree may pass commanding and directing the said 
defendants, Brooke Makall and Brooke Makall, Junior, to make 
known and discover to the court the condition of the title to the 
said lot seven, in square two hundred and twenty-three, in the city — 
of Washington, and to produce and file here in court all convey- 
ances, deeds, or other evidences of the title to the said property as 

may be in their possession or within their reach. 
389 4. Thata decree may be passed for the saleof thesaid lot seven, 
in square two hundred and twenty-three, under the directions 
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of the court and by an officer appointed thereby, and the proceeds of 
such sale applied to the payment, first, of the incumberances exist- 
ing and being on the said lot, and next, so far as the same will go, 
to the payment of the several judgements of the complainants, with 
the interest and costs accrued thereon, as hereinbefore specified, the 
amount of such incumberances and judgements to be ascertained by 
the auditor of the court. 

5. That the complainant may have such other and further relief 
in the premises as the nature of the case may require. 

(Signed) W. B. WEBB, 


. Counsel for Complainants. 


Exuisir A to O. Bill. Filed May 2, 1871. 


PLANT 
vs. No. 3478. 
MACKALL. 


Amount of sales...-..-s.----------- -. chin vaittii saciid 82.500 00 
Be, CRONIN A IN iiss esting iettinni ince diniininioa eins 193 96 
cca neers Dns meh sini hee sstan iain 7 16 
390 Emory ; 


vs. | No o477. 


MACKALL. 


Debt, imtovest, & C0ete 2.06 coin cnmnnwiosscicces cacnus $1,458 41 
ON sc iiiisisintiiiniaicttatapiniiliseiicniiaaal ible sdataiaslas esti i cities 25 39 
$1,684 92 

FL ea Ae a Mea eT NTS ero ae 168 19 

$1,853 11 

Bal. due & to be credited on A. & T. A. Richards’ execu- 

I sat: sisal ‘eeb dna ili aaa iad aa acs dc $646 89 

Cash paid on purchase_.-.---..-------- 2-2 -. ee 250 00 
Paid marshal’s fees & advertisement as follows: 

Cost due marshal on Plant ---.--___- eiieiniaiidiiniaibcntis iia $7 16 
pst its do. I: scestcinssiniisaiiimbatsajeisiiins Wcigniiiaaiaiatiiduiiil 25 39 
lia do. RNR eT Pe ERS oe tire 21 49 

$222 23 


a RNID ns: sain ici si acai ie $27 77 
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Supreme Court of the District of Columbia. 


W. H. Owen & Tos. Witson, Corwin, Owen 
& Wilson, Use ye Pega pae Wilson, At Law. No. 3708. 
BrRooKE MACKALL, Jr. 


1868, April 3d.—Judgement for plaintiffs: Damages, $300 
391 & costs; cost-, $13.70; ad. co., 4.90. 
Fi. fa. returned “ nulla bona.” 
Test: R. J. MEIGS, Ck, 
P’r C. McCNAMEE, 


Ass’t CUk. 


Answer of B. Mackall, Jr., to O. Bill. Filed July 6, 1871. 


In the Supreme Court of the District of Columbia, this 3d day of 
July, 1871. 


ALFRED RICHARDS ef al. 
v8. Equity No. 2373, Doc. 11. 
Brook MAcKAUtL, Jr., et al. 


The separate answer of Brooke Mackall, Jr., to the bill of complaint 
of complainants. 


To the honorable judges of the supreme court of the District of 
Columbia, holding a special term of said court: 


For answer to said bill I say as follows: 
Ist. I admit the plaintiffs and defendants reside as stated in said 
bill of complaint. 
2nd. I admit the plaintiffs, Alfred & Thomas A. Richards, recov- 
ered judgment against this defendant and defendant, Brook 
392 Mackall, as stated in the 3d paragraph of said bill, and also 
a sale of the real estate described in said bill under a writ of 
fiert facias issued upon said judgment, the name of the purchaser, 
time of saie, amount of the sale, and distribution of the fund arising 
therefrom. 
3d. I admit the recovery of a judgment by Francis Wheatley, 
as stated in said bill, but deny it is a lien upon said property, for 
reasons hereinafter stated. 
4th. I admit the recovery of a judgment by W. H. Owen & Thomas 
Wilson, as stated in the 5th paragraph of said bill: also a judg- 
ment by F. Dunlin Parkinson and one by Daniel Hannan and one 
by Henrietta P. Pepper and one by the Washington Gas-Light 
Company and one by Patrick O’Hare, and no payments made thereon, 
as stated in said bill. 
5th. This defendant deny-s that he is the owner of that piece of 
real estate known as lot numbered seven (7), in square numbered 
two hundred and twenty-three, or any part thereof, and was 
393 =not the owner thereof nor any part thereof at the time nor 
so at any time since said judgments were rendered against 
Mim. 


¢ ee - 
a . 
ee 
ee 


re ait ip —ereenienmrrteaticheniatntianenaeanetidemmen ate omanetie ‘A ¢ 
ey ae Encedeens - emanate ppethensaaiciantiaein odoin ; ~ 
5 7? — 


144 ALFRED RICHARDS VS. BROOKE MACKALL, JR. 


I never had any deed of conveyance, nor any agreement in writing 
for a conveyance, of said real estate excepting a deed of date, I be- 
lieve, of Gth October, 1865, from the late corporation of Washington, 
under a tax sale of said lot. Said deed I have lost. I never put it 


upon record, but was advised by counsel somewhat learned in the: 


law and verily believe said tax sale was erroneous and the deed 
predicated therein void. 

I believe and aver that defendant, Brook Mackall, has the equi- 
table if not the legal title to said property. I did not neglect to put 
said tax deed upon record for the purpose of concealing the owner- 
ship of said lot nor for the purpose — hindering, delaying, or de- 
frauding anybody. I admit there isa large amount of arrears of taxes 
against said lot. — | 

I have no deed or other evidence of title to said lot or any 
394 part thereof in my possession or under my control. 
And now, having fully answered, I pray to be hence dis- 
missed, &e. 
(S'g’d)_@ B. MACKALL, Jr. 
L. G. HINE, 
Sol’r for Def’t, B. Mackall, Jr. 


e& g 


I, Brooke Mackall, Jr., on oath say that I have read the foregotng 
answer by me subscribedj and know the contents thereof, and that 
the facts therein stated as of my own knowledge are true, and as to 
those things stated on information and belief I believe — to be true. 


(S’e'd) B. MACKALL, Jr. 


Sworn to and subscribed before me this 3d day of July, 1871. 
R. J. MEIGS, Clerk, 
By L. P. WILLIAMS, 
Ass’t Clerk. 


Answer of B. Mackall, Sr., to O. Bill. Filed July 12, 1871. 


In the Supreme Court of the District of Columbia, this 12th day of 
July, 1871. 


ALFRED RIcHARDS ef al. 
vs. Equity No. 2378. 
BrookE MAcKALLt e¢ al. 


395 The separate answer of Brooke Mackall to the bill of com- 
plaint of complainants. 


For answer to said bill, or to so much as he is advised it is mate- 
rial for him to answer unto, this defendant, answering, says: 

Ist. He admits the residence of parties, plaintiffs & defendants, as 
stated in the bill, and that said complainants, Alfred and Thomas 
A. Richards, on or about the 1st day of October, 1867, recovered 
judgment against him and Brooke Mackall, Jr., for $897.42, &c. 

2nd. For further answer, this defendant says that on or about the 
19th day of November, A. D. 1851, he purchased of W. W. Corcoran 
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an undivided half part of said lot number seven, in square No. 223, 
and paid therefor ; that a deed was tendered him, which he refused 
to accept; the balance of said lot he purchased from Wm. S. Nich- 
olls, as trustee, who died soon thereafter, and defendant never re- 
ceived a deed of conveyance therefor, and has no paper title 
396 _— thereto, and has no evidence of his title to said lot in his pos- 
session or control ; that he purchased said lot and promised 
to give it to his son, Brooke Mackall, Jr.. at some future time, but 
has not since been in a financial condition to carry out such inten- 
tion, and has never given him any conveyance of the said lot nor 
any paper-writing valatiaia to said lot. 
Said lot was purchased from W. W. Corcoran and Wm.S. Nichols, 
trustees. 


And now, having fully answered, &c. 
(S’g’d) B. MACKALL. 


I, Brooke Mackall, on oath say that I have read the foregoing an- 
swer by me subscribed and know the contents thereof, and that the 
facts therein stated as of my own knowledge are true, and that as to 
those facts therein stated on information and _ belief I believe them 


to be true. 
(S’g’d) B. MACKALL. 


Sworn to and subscribed before me this 12th day of July, 1871. 
R. J. MEIGS, CVE, 
By L. P. WILLIAMS, 


Asst CUk. 
397 Replication. Filed Jan’y 30, 1872. 
In the Supreme Court of the District of Columbia. 
RICHARDS 
v8. 2373. Equity Doc. 11. 
MACKALL. 


The plaintiff hereby joins issue with the defendant, and will hear 


the cause on bill, answer, and depositions against the defendant. 
W. B. WEBB, 
Solicitor for Complainant. 


/ 


Petition for Leave to Amend Bill. Filed Feb’y 17, 1873. 
In the Supreme Court of the District of Columbia. 


ALFRED RICHARDS and Others 


v8. No. 2373. Equity 
BrooKE MAcKALL, BROOKE MACKALL, Jr., and Doc. 11. 
Others. 


The plaintiff prays the court for leave so to amend the bill hereto- 
tofore filed by him in this cause that he may have such de- 

398 cree passed therein as will authorize a conveyance to him of 
all the title outstanding in the defendants in the part of lot 7,in 
17—106 
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square 223, sold by the marshal under execution and purchased by 
the plaintiff, Alfred Richards, as appears fully in the said bill ; and 
so as in duty bound the — 

W. B. WEBB, 


Sol’r for PU ffs. 
Amended Bill. Filed Mar. 6, 1873. 


In the Supreme Court, District of Columbia. In Equity. 


ALFRED RicHarps and THomas A. gee 
ARDS, THomMAs Witson, & Others 
v8. ‘No. 2378. Eq. Doe. 11. 
BrooKE MackaLi, BrRookét MACKALL, | 
Jr., WitttAM W.Corcoran, and Others. J 


The amended and supplemental bill of Alfred Richards, Thomas 
A. Richards, and others, by leave of the court first had and obtained 
in the above-entitled cause exhibited, respectfully represents to the 

court— Cae 
399 That from the allegations made in the said ‘original bill it 
appears that under and by virtue of certain writs of execution 
issued upon certain Judgements against the defendant, Brooke Ma’kall, 
Jr., in due form of law, the marshal of the District of Columbia took 
and sold to the complainant, Alfred Richards, part of lot numbered 
seven (7), in square numbered two hundred and twenty-three (223), 
in the city of Washington, in the District of Columbia, in the said 
art of lot being particularly set out and described by metes and 
eee in the said bill, and thatthe sum realized from said sale being 
insufficient to satisfy the said judgement, the said original bill was 
filed to subject another portion of the said lot particularly mentioned 
and sold as aforesaid to the operation of the said judgment, and pray- 
ing that a trustee might be appointed to sell the same; that the 
assistance of the court was invoked because, as it is alleged, the said 
Brooke Ma’kall,Jr., though abundantly shown to be the owner 
400 of said part of said lot 7,in square 223, has everstudiously kept 
the deed of the said property by which the same is conveyed 
to him off of the land records of the District of Columbia, so that, 
as far as the said records are concerned, it does not appear that the 
legal — to the said parts of lot — are in the said Brooke Ma’kall, 
but that in reality the same is now vested and outstanding in Wil- 
liam W. Corcoran and the heirs-at-law of William S. Nichols, de- 
ceased, who are made parties defendant to the said original bill. 

That the complainant, the said Alfred Richards, in amendment 
of said bill and by way of supplement thereto, respectfully shows 
that, under and by virtue of the aforesaid sale, made to him by the 
marshal of the District of Columbia, of the said part of lot seven (7), 
in square two hundred and twenty-three (223), particularly described 
in the original bill filed in the cause, he has acquired only the equi- 
table title of the said Brooke Mackall, Jr., thereto, the legal title being 

also outstanding in the manner as aforesaid in the said William 
401 WW. Corcoran and the heirs at-law of William S. Nichols, de- 
ceased ; that the complainant answers and charges that the 
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said William W. Corcoran and thesaid William S. Nichols, during his 
lifetime, sold the said property to the defendant, Brooke Mackall, who 
afterwards transferred the same to Brooke Mackall, Jr., as is alleged in 
the said original bill; that the said William W. Corcoran and the 
heirs-at-law of said William S. Nichols in point of-fact have no title 
to the said lot seven (7), im square two hundred and twenty-three 
(223), except a bare legal title, there being no record of any convey- 
ance from them to the said Brooke Mackall or Brooke Mackall, Jr., 
the same being studiously kept from the land records of the District 
of Columbia by the said Mackall for the purpose of fraud and con- 
cealment; that the outstanding naked legal title operates to injure 
the value of the title acquired by complainant under the sale so as 
aforesaid made to him by the marshal of the District of Columbia, 

and he prays the court that, in addition to the relief prayed 
402 in the said original bill, he may have a decree ordering any 

trustee, be appointed under the prayer of said bill, to make 
conveyance to complainant, Alfred Richards, and his heirs and as- 
signs, of the said part of lot seven (7), in square two hundred and 
twenty-three (223), so as aforesaid by the marshal of the District of 
Columbia conveyed to said complainant, as fully and particularly 


set forth in said original bill. 
(S’g’d) ALFRED RICHARDS. 


W. B. WEBB, 
Sol’r for Comp’ts. 


Decree in Special Term. May 1, 1873. 


In the Supreme Court of the District of Columbia, the 1st day of 
May, 1873. In Equity. 


ALFRED RICHARDS ef al. 
v8 No. 2373, Doc. 11. 


Brooke MacKALu, BROOKE MACKALL, Jr., e¢ al. 


This cause coming on to be heard upon bill, answer, and 

403 the depositions taken and filed therein, and being duly con- 
sidered, it is by the court this first day of May, 1873, upon 
motion of the plaintiff’s solicitor, ordered, adjudged, and decreed 
that the title to the said real estate in the proceedings in the said 
cause particularly mentioned—that is to say, to all of lot numbered 
seven, in square numbered two hundred and twenty-three, in the 
city of Washington, not heretofore sold by the marshal of the Dis- 
trict of Columbia to the complainant, Alfred Richards, is vested in 
the defendant, Brooke Mackall, Jr., and that the same be sold for the 
purpose of paying the judgements and the other incumbrances 
particularly set out in said ee or that may be in any other 
way existing thereon, and that William B. Webb and Thomas Wil- 
son be, and they are hereby, appointed trustees to make sale thereof, 
and that the manner of proceeding in making said sail shall be as 
follows: First, they shall file with the clerk of the court a bond to 
the United States, in the sum of twenty thousand dollars, with 
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sureties to be approved by the court or a judge thereof, 
404 conditioned for the faithful discharge of the duties imposed 
upon them by this decree, or that may be imposed upon them 
by any further order of the court passed in the cause; second, they 
shall sell the said real estate at public auction to the highest bidder, 
first giving notice of the time and terms of said sale, which shall be 
upon the premises, by advertisement in some newspaper in the city 
of Washington, the first insertion of said advertisement to be at least 
four weeks before the day of sale, the terms of said sale to be as fol- 
lows: One-third of the purchase money to be paid in cash, and the 
balance in equal payments in nine, twelve,eighteen, and twenty- 
four months, the purchaser or purchasers to give for the deferred 
payments his or their promissory notes secured to the satisfaction of 
said trustees; third, that they shall report the said sale to the court 
with an affidavit as to its fairness and good faith, and upon the full 
ratification thereof shall convey the said property to the pur- 
405 chaser or purchasers, and shall thereby vest in said purchaser 
or purchasers the title thereto of auty description and however 
subsisting in any way in each and every of the said parties to these 
proceedings, and that this decree shall of itself operate to divest and 
take out of the said Brooke Mackall all title of whatever kind in the 
said property he may have and vest the same in the said trustees for 
the purposes hereinbefore set forth and contained. 
By the court: 


(S’g’d) A. WYLIE. 
Decree in General Term. Oct. 16, 1878. 
In the Supreme Court of the District of Columbia, the 16th day of 


October, 1873. 
ALFRED Ricuarps and Others 
US. No. 2373. Equity 
BrRookE MAcKALL, BRookKE MAcKALL, Jr., and { Docket 11. 
Others. J 


This cause coming on to be heard in this court in general term, 
on appeal from the decree passed in said cause at the special 
406 term of said court held in the month of March, 1873, and, 
having been fully heard and considered, it is by the said 
supreme court of the District of Columbia, sitting in general term as 
afuresaid, ordered, adjudged, and decreed that the said decree made 
at said special term be, and the same is hereby, affirmed; from which 
decree the said defendants pray an appeal to the Supreme Court of 
the United States. 
By order of the court. ° 


Copies of papers in case of Richards, &c., vs. Mackall et al., equity 
cause No. 2373, stipulated to be read on the hearing of this cause of 
Mackall v. Richards, No. 8118. 


(S’g’d) W. WILLOUGHBY, 
| Sol. for Comp’t. 
(S’g’d) W. B. WEBB, 


Sol. for Richards. 
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407 Notice to Examiner in Chancery, Laurenzo Bailey, Esq., to Give 
Notice of Sitting for Cross-Examination of Witnesses, Brooke 
Mackall, Jr., & of Fendall E. Alexander. Filed Dec. 12, 1882. 


In the Supreme Court of the District of Columbia, 12th day of Dec., 
1882. 


BrRooKE MACKALL, Jr., 
a Equity No. 8118 
ALFRED RicHARDsS & WIFE & LEONARD | q : ‘ 
MACKALL. 


To Lorenzo A. Bailey, Esq., examiner in chancery. 


Sir: I beg leave to notify you that, having this day received in- 
structions from his Hon. Judge Hagner, given me as attorney of 
record in this cause of the defendant, Leonard Mackall, to suggest 
that you designate a day for a sitting, at as early a date as possible, 

for reopening the examination of witnesses produced by the 
408 complainant in the above-entitled cause had before you on 

the 7th inst., in order to afford to the defendant, Leonard 
Mackall, the opportunity of cross-examining the said witnesses. I 
now request, in pursuance of said instructions, that you appoint a 
day for the sitting at as early a date as possible, and that you notify 
counsel of comp’t of the same, that I may proceed in the exercise of 
my right, which was absurdly & without warrant of reason or of 
practice denied me on the day hereinbefore stated by counsel for 
complainant. 

Very respectfully, 
(S’g’d) ROBERT M. NEWTON, 
Sol. of Def’t, L. Mackall. 


Notice for Taking Deposition of M. G. Emory for Defendant, L. Mackall. 
Filed Dec. 13, 1882. 


In the Supreme Court of the District of Columbia, Dec. 13th, 1882. 


BrookE MACKALL, Jr., 
v8. Equity No. 8118. 
ALFRED RICHARDS et al. 


To Westel Willoughby, Esq., counsel for complainant. 


409 Sir: Please take notice that on Friday, the 15th inst., at 
1 p. m., I will proceed to examine Matthew G. Emory, sum- 
moned to appear before comm’r, Mr. Elliott, as a witness for the 
defendant, Leonard Mackall, in the above-entitled cause. 
 Y’rs respectfully, ; 
(S’p’d) ROBERT M. NEWTON, 
Solicitor of Defendant, Leonard Mackall. 


Service admitted Dec. 138th, 1882. 
(S’g’d) W. WILLOUGHBY, 
Sol. for Comp’t. 


ae RR 3 


* yey, ‘ . " ees 
ET RRR en RECN FART RRRNCipS ar re 
us - bare 


es es osha sn. NA At 4 


ALFRED RICHARDS VS. BROOKE MACKALL, JR. 


Notice of Cross-Examining Witnesses, Brooke Mackall, Jr., & of Fendall 
E. Alexander, &c. Filed Dec. 14, 1882. 
In the Supreme Court of the District of Columbia, 14th day of Dec., 


1882. 


vs. 
ALFRED RICHARDS eé al. 
To Westel Willoughby, Esq., solicitor of complainant. 
Sir: Please take notice that on Friday, Dec. 15th, at 11 a. 
410 m.,I will proceed to cross-examine the complainant, Brooke 
Mackall, Jr., & Fendall E. Alexander, before Mr. Lorenzo 
Bailey, one of the examiners of this court, upon matters adduced in 


evidence before said examiner on the 7th inst. 
Very respectfully, 
(S’e’d) ROBERT M. NEWTON, 
Solicitor of Defendant, Leonard Mackall. 
a@ @ 


BrookE MAcKALL, Jr., 
Equity No. 8118. 


Served upon me Dec. 14th, 1882. 
(S’g’d) W. WILLOUGHBY, 
Sol. for Comp’t. 


Notice to Examiner in. Chancery, Lorenzo Bailey, to Summon Brooke 
Mackall & Fendall EF. Alexander, Witnesses in Rebuttal, for Cross- 
Filed Dec. 15, 1882. 


Examination. 
Wasutneton, D. C., Dec. 18, 1882. 


To Lorenzo A. Bailey, Esq. 
Str: Please summon Brooke Mackall, Jr., and Fendall E. Alex- 

ander to appear before you on Saturday, at eleven a. m., Dec. } 

411 16th, to be cross-examined by me, as solicitor of defendant, 

Leonard Mackall, upon matter adduced in evidence by them, 

before you on the 7th inst., as witnesses for the complainant in the 


case Of Brooke Mackall, Jr., vs. Alfred Richards e¢ al. 
a 
o 


Yours respectfully, 
XOBERT M. NEWTON, 
Solicitor of Dey’t, L. Mackall. 


(S'g’d) 
L. A. B. 


tec’d Dec. 13, ’82. 
f 


| 
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Motion Against Alonzo Bailey, Examiner, to Show Cause, &c. Filed 
Dec. 18, 1882. 


In the Supreme Court of the District of Columbia — day of ——, 
1882. 


Brooke MACKALL, Jr., 
v8. Equity No. 8118. 
A. RICHARDS ef al. 3 


To the equity court of said District: 

Your petitioner, Leonard Mackall, one of the defendants herein, 

humbly praying, respectfully represents that he notified Alonzo Bailey, 

Esq., an examiner in chancery of this court, on the 14th inst., to 
412 summon witnesses in said cause, who had been examined in the 

same for complainant, in rebuttal, to wit, Brooke Mackall, Jr., 
& Fendall E. Alexander, that they might be cross-examined by his 
solicitor touching matters in issue in said cause between the com- 
plainant & your petitioner ; that said notification was in writing, & 
stated that said witnesses were summoned to be cross-examined by 
y r petitioner on Saturday last past at 11 a. m.; that your petitioner's 
counsel appeared duly before the said examiner on the day stated, 
and was informed by him that he had not summoned said witnesses, 
and that it was his intention not to regard said notice served upon 
him. 

And your petitioner further states that the record embracing 
the testimony already taken in said cause before said examiner has 
been made up without reference to the right of your, petitioner upon 
the issue joined between the complainant in the same & your peti- 
tioner; and your petitioner states that the evidence to be adduced by 

him from said witnesses is important. Wherefore, premises 

413 _ considered, your petitioner prays an order of this court requir- 

ing said examiner, Alonzo Bailey, to show cause why he 

should not reopen said examination — this court for his action here- 

inbefore stated, and that he be required to place the rights of your 

Ss properly in the record as embraced in the issue joined 
etween the complainant and your petitioner. 

And your petitioner will ever pray. 

(S’2’d) ROBERT M. NEWTON, 
Solicitor for Def’t, L. Mackall. 


Sworn to before me Dec. 19, 1882. 


(S’g’d) | R. J. MEIGS, Clerk, 
By M. A. CLANCY, 
Ass’t Clerk. 


Order wpon Above. Filed Dec. 19th, 1882. 
In the Supreme Court of the District of Columbia. In Equity. 


Upon the foregoing petition and affidavit it is, this 19th day of 
December, 1882, ordered that Alonzo A. Bailey, an examiner of this 
court, show cause, by Thursday, the 21st inst., at 10} o’clock a. m., 
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why he refused to examine or issue summons for witnesses, as is 
averred in this petition, provided a copy of this order be served 


upon the said Bailey this day. 
(S’p’a) A. B. HAGNER, 
Asso. Justice. 


414 Motion to Have Cause Removed from Calendar & for Time to 
Take Testimony. Filed Dec. 18, 1882. 


In the Supreme Court of the District of Columbia, — day of ' 
1882. 


BrooKE MACKALL, JYr., \ ¢ 


vs. ° Equity No. 8118. 
ALFRED RICHARDS ef al. 


To the equity court of said District: 

Your petitioner, Leonard Mackall, one of the defendants herein 
humbly represents that the counsel of complainant in said cause has 
caused the same to be plated upon. the calendar for the Jan. term, 
1883, before the evidence of your petitioner has been filed and before 
the right of your petitioner to cross-examine certain witnesses pro- 
duced by the complainant in rebuttal, Brooke Mackall, Jr., & 
Kendall E. Alexander, has been exercised by him; that the 
failure to have exercised said right is a result of a refusal by 
the examiner, Mr. Bailey, to take the testimony upon cross-exami- 
nation of said witnesses; that other evidence in said cause taken 

before the examiner, Mr. Edwin Forrest, has not been filed 
415 in this court by your petitioner; that the delay in filing said 

evidence has resulted from the fact that your petitioner has 
been expecting the privilege of filing a cross-bill in said cause, and 
until the question embraced in a motion for leave to file a cross-bill 
had been decided he has kept said evidence from the files of the 
clerk’s office with the expectation of producing other evidence in 
rebuttal of the complainant in said cause in the event of his motion 
for leave to file a cross-bill being overruled ; for all of which premises 
stated your petitioner humbly prays an order of this court requiring 
said cause, No. 8118, to be taken by the clerk from the calendar, and 
that your petitioner be permitted to have until for filing his 
evidence in the same, and for notifying the clerk to calendar said 
cause; and your petitioner will ever pray. 

(S’p’d) ROBERT M. NEWTON, 

Solicitor of Def’t, Leonard Mackall. 


416 Order Limiting Time for Taking Testimony, with Consent of 
Counsel. Dec. 20, 1882. 


Supreme Court of the District of Columbia, Dec. 20th, 1882. 


BrookE MACKALL, Jr., 
vs. Equity No. 8118. 

ALFRED RIcHARDs et al. 
This cause came on to be heard upon the motion to strike the 
cause from the calendar & to enlarge the time for taking testimony 
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for the defendant, Leonard Mackall, filed Dec. 18, 1882, whereupon, 
solicitor for complainant consenting thereto, it is ordered that the 
said defendant, Leonard Mackall, have ten days from this date in 
which to take & file testimony in this cause. 
(S’p’d) A. B. HAGNER, 
Asso. Justice. 


W. WILLOUGHBY, 
Sol. for Comp’t. 
ROBERT M. NEWTON, 
Solicitor of Def’t, L. Mackall. 


Consented to. 


417 Motion Stating the Loss from the Clerk’s Office of Order of Court 

of December 19th, 1882, and Praying for Another Rule Against 

Lorenzo A. Bailey, Examiner in Chancery, to Show Cause, &c. Filed 
Dec. 21, 1882. 


In the Supreme Court of the District of Columbia, — day of Dec., 


1882. 
Brooke MACcKALL, Jr., 
v8. a 
Atrrep Ricnarps & Wire & Leonarp f @dUlty No. 8118. 


MACKALL. 


To the equity court of said district: 

Your petitioner, Leonard Mackall, one of the defendants herein, 
repectfully states that on Tuesday, the 20th inst., he procured a rule 
from this court requiring Lorenzo A. Bailey, an examiner of this 
court, to show cause, on Thursday, the 21st in-t., why he should not 
reopen the examination had before him on Dec. 7th, of witnesses for 
the complainant, in said cause—Brooke Mackall, Jr., and Fendall 

E. Alexander; that the motion embracing the rule in said ° 
418 cause made was left with the clerk on the day it was made; 

that his counsel has applied for it at the clerk’s office, and 
that, after a diligent search for the same, it cannot be found; and 
your petitioner states that it is a matter of importance to him that 
he exercise his right to cross-examine the witnesses hereinbefore 
stated before said testimony is filed; that the time for taking testi- 
mony for your petitioner in said cause has been limited to the period 
of ten days from date hereof. Wherefore, premises considered, your . 
petitioner prays another order of this court requiring the said ex- 
aminver, Lorenzo A. Bailey, Esq’r., to show cause why he shall not 
reopen the examination hereinbefore referred to, to the end that 
your petitioner may exercise his right to cross-examination the wit- 
nesses, Brooke Mackall, Jr., & Fendall E. Alexander; and your peti- 
tioner will ever pray. 

(S’g’d) ROBERT M. NEWTON, 

Solicitor of Def’t, Leonard Mackall. 
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419 Order Renewing Rule Against Lorenzo A. Bailey to Show Cause, 
&e. Filed Dec. 21, 1882. 


In the Supreme Court of the District of Columbia, 21st day of Dec., 
1882. 


BrooKE MACKALL, JYr., 
‘Ss » 
eng Equitv No. 8118. 
ALFRED RICHARDS & WIFE & LEONARD juity N 18 
MACKALL. 


This cause coming on to be heard this day upon motion of de- 
fendant, Leonard Mackall, for a renewal of the rule given on the 
20th inst. against Alonzo A. Bailey, an examiner of this court, it is 
thereupon ordered, adjudged, and decreed that the said rule is here- 
with ordered as renewed against Lorenzo A. Bailey, and that he is 
herewith required to show cause why he should not reopen the ex- 
amination had before him on the 7th inst. of the witnesses Brooke 
Mackall, Jr., & Fendall E, Alexander, and it is ordered that a copy 

hereof be served upon said examiner this day, the said Bailey 
420 to show cause at 103 o’clotk a. m., on Wednesday, the 3d of 
Jan’y, 1883. 
(S’g’d) A. B. HAGNER, 
Asso. Justice. 


Endorsement on back: Served copy of this order on Lorenzo A. 
Bailey. Dec’r 21st, 1882. ({S’g’d) Clayton McMichael, U.S. marshal. 


Testimony on Behalf of Defendant, Leonard Mackall. Filed January 
2, 1883. 


In the Supreme Court of the District of Columbia. In Eq. 


BrookE MACKALL, Jr., 
vs. No. 8118. 
ALFRED RIcHARDS ef al. 


Testimony on behalf of defendant, L. Mackall. 
Edwin Forrest, examiner. 
Examiner's fee, $50; p’d by S. S. Henkle. 
421 District oF CoLuMBIA, —_ 
younty of Washington, { ~° 


In the Supreme Court of the District of Columbia. In Eq. 


BrookE MACKALL, Jr., 
vs. No. 8118. 
ALFRED RICHARDS ef al. 


Be it remembered that at an examination of the hereinafter — wit- 
nesses and defendant, Leonard Mackall, begun and held on the 30th 
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day of October, 1882, and continued from time to time by adjourn- 
ments, as within noted, until the 17 day of November, 1882, when 
the within depositions were taken— 

I, Edwin Forrest,an examiner in chancery, do hereby certify that 
I caused to be personally present at the office of R. M. Newton, in 
the city of Weelingion, District of Columbia, the said witnesses and 
defendant, Leonard Mackall, to testify on his own behalf, with due 
and sufficient notice to counsel for respective parties. 


(S’g’d) EDWIN FORREST, Examiner. 
422 In the Supreme Court of the District of Columbia. In Eq. 
BROOKE en Jr., : No. 8118; 
ALFRED RICHARDS and WIFE and LEONARD MACKALL. Docket 22. 


W aAsHINGTON, D. C., October 30th, 1882. 
Ten (10) o’clock a. m. 


Met pursuant to notice. 
Present: W. Willoughby, solicitor for the complainant, and R. 
M. Newton, solicitor for the defendant, Leonard Mackall. 


Whereupon LEoNARD MAcKALL, one of the defendants and a wit- 
ness in his own behalf, of lawful age, being first duly sworn accord- 
ing to law, was examined and testified as follows: 


By R. M. Newron: 


1 Question. You are the defendant, Leonard Mackall, in this 
case ? 

Answer. I am. 

2 Q. State the relation you hold to the late Brooke Mackall, de- 

ceased. 
423 A. His eldest son. 

3 Q. Were you appointed trustee on the thirteenth day of 
January, 1874, by your father to control lot seven (7), in square 
numbered two hundred and twenty-three (223), in this city ? 

A. I was. 

4Q. Will you state where that deed of trust is at present ? 

A. The deed of trust I took possession of at the time it was ac- 
knowledged before the magistrate and held it for a couple of years; 
probably not so long. 

5 Q. To whom did you deliver that deed of trust ? 

A. I delivered it to my father. I met my father on the street and 
he asked me if I had the deed recorded. 

6 Q. You have already answered that the deed of trust was exe- 
cuted by your father to you on the thirteenth day of January, 1874, 
to control lot seven (7), in square numbered two hundred and ~ 

twenty-three (223), in this city. I ask you next where that 
424 deed of trust is at present. 

A. I delivered that deed of trust to Judge Willoughby on 

February 26th, 1880. I received a postal from him. 
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Solicitor for defendant, Leonard Mackall, offers and puts in evi- 
dence the postal card referred to by the witness, and the same is 
marked by the examiner as Defendant L. M.’s Exhibit A No. 1, and 
returned herewith. 

7 Q. Have you seen that deed of trust from that time to this? 

A. I have not. 

8 Q. Please inspect Exhibit 10 filed with the bill in this cause and 
state whether the original deed of trust is correctly represented by 
that exhibit as affecting lot numbered seven (7), in square numbered 
two hundred and twenty-three (223). 

A. Yes. 

9 Q. Did the original deed of trust, to the best of you knowledge, 

embrace any other real estate in Washington or Georgetown ? 
425 A. It did. 
10 Q. State what it was. 


Solicitor for the complainant objects to the question as not being 
competent. 

The solicitor for the defendant, Leonard Mackall, states that the 
evidence given of the orifinal deed of trust is of a.secondary char- 
acter, and is all the defendant, Leonard Mackall, has to rely upon, 
as it is manifest from the record that this bill of complaint calls for 
proper discovery. 

A. It included all property owned by him in the West. 

11 Q. Please state the history of the deed of trust from the time 
of its execution by your father to the 26th day of February, 1880. 


Solicitor for the complainant objects to the question as irrelevant, 
and states further that he will object to all testimony which 
426 is irrelevant under the issues in this cause, and all incompe- 
tent testimony, and says further that it is understood by him 
that objection is made to all testimony not bearing upon the issues 
made between the complainant and Alfred Richards and wife, de- 
fendants ; and complainant’s counsel hereby offers to stipulate that 
no decree shall be made in this cause affecting the claim of Leonard 
Mackall and his brothers and sisters, as devisees of Brooke Mackall, 
prejudicial thereto, provided testimony is not taken which is objected 
to here as irrelevant. 


A. At that time father was living on Thirteenth street. He sent 
for me. I saw him the next day in his room. He told me that 
Brooke and he had quarreled. 


Solicitor for the complainant here enters his objection to the testi- 
mony last given as especially incompetent. 


A. (Continuing :) That Brooke had burst open his door 

427 and trunk, and that he had left him without money or food. 
I provided food for him ; likewise my mother sent provisions 

to him. I stayed with him that night. He said he was afraid that 
Brooke would return, and he wanted me for protection. The next 
day he said to me that he wished to have another trustee; that the 
property was in Joseph B. Hill’s name as trustee and in his own 
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right. His reasons for so doing were that he believed that Brooke 
and Hill would combine to swindle him out of his property. He 
asked me who I thought was a proper person to make trustee. I 
advised him to go to my brother-in-law, Mr. Christy, which he did 
with me, but Colonel Christy refused to be trustee. He then said: 
“My son, you will have to be it.” I told him that I would on one 
condition, and that was that he would never again have any busi- 
ness transactions with Brooke. I had the papers on my father’s 
order drawn by Mr. M. F. Morris, I think those are his initials, 
428 of the firm of Merrick and Morris. The deed was executed 
before Justice of the Peace Craig; I do not know his first 
name. I took possession of that deed and held it for some time. 


Solicitor for the complainant objects to all this testimony as in- 
competent and irrelevant. 


12 Q. What was next done with that deed of trust ? 

A. Father asked me if I had the deed recorded. I said that I had 
not; that my business would not permit me to spare that time. He 
asked me to give it to him; that he would have it done. I did so, and 
saw nothing more of the deed until the ejectment suit was brought 
against Richards. Father said that on the day that the deed was 
taken by Brooke he took it out of his pocket and Brooke refused to 

record the‘deed and kept it for some time—for a couple of 
429  vears. Suit could not be brought until the deed was recorded. 

I went with father to see Judge Willoughby, and Judge Wil- 
loughby said to me that he had tried to induce Brooke to record 
that deed so that suit could be brought. After the suit was brought 
I asked Judge Willoughby to let me have the deed, which he did. 
I kept it until I returned it to him, as before stated. I have not seen 
it since. 

13 Q. Who was present with you when you went to see Judge 
Willoughby in regard to having the deed of trust recorded ? : 

A. My father. 

14 Q. About what time was this—how long before the action of 
ejectment was brought? 

A. Well, I could not exactly say how long. 

15 Q. Just state how long—one or two weeks, a month, or how 
long ? 

x To the best of mv recollection, it was a month, probably. 

16 Q. What connection did you have, Mr. Mackall, with the di- 

rection and conduct of the suit of ejectment that you have 
430 _—sreferred to against Richards? 
A. I was requested by my father to see Judge Willoughby 
and ask him to bring the suit, which I did. 

17 Q. Please state where you were residing during the year 1859, 
and state whether or not you supported yourself during that time. 

A. I was living with my father—my parents—at 1905 Pennsyl- 
vania avenue, and for the best portion of the year I was supported 
by him. | 

"18 Q. Where was the complainant in this cause during that year, 
to the best of your recollection ? 
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A. He was living at my father’s, and while he was in Indiana—I 
really forget the place—he was in a dry-goods establishment, one of 
the firm being a cousin of my mother’s. 

19 Q. Can you state the name of the firm ? 

A. I cannot; I don’t remember. 

20 Q. Do you remember ever having heard any remark made by 

any one of the family in connection with the return of the 
431 complainant from Indiana in 1859? 
A. Yes; I heard my mother say when he returned that he 
was always making trouble between her and father, and that it was 
a pity that he had not remained there.  < 


Solicitor for the complainant objects to the question and answer 
last given as Incompetent. 

21 Q. Will you state the connection in which this remark was 
made, to the best of your recollection ? 

A. On the return of my father from his office every day Brooke 
would meet him and woukd make complaint about the family gen- 
erally. He would induce my father to believe that my mother was 
very extravagant, and that the children were disrespectful to him, 
and anything that would occur that would displease Brooke he 
would so report it to father. He caused the servants to be whipped 

when there was no necessity for it, and it was a general talk 
432 amongst the family, “ Don’t do such or such a thing ; Brooke 

will report it to father.” He required all to be subservient 
to him, and if they did not please him he would so report it to 
father. 


Solicitor for the complainant protests against this evidence as 
scandalous and irrelevant. 


22 Q. State any instance or instances or circumstances that you 
may remember as having occurred during this period of time show- 
ing the relation of complainant towards his father. 

A. Well, every order given or request given for food had to go 
through Brooke’s hands. He used to change it whether they 
thought that father ought to have it or not. 

23 Q. Who do you mean by they ? 

A. The family—my mother and sisters. Well, on several occa- 
sions I remember when the physician gave his prescription for 
medicine for father, and it would be referred to Brooke, and he 

would say, “Oh, he don’t need the medicine.” Sometimes 
433 when the family were sick the medicine would not be ob- 
tained for several days. 

24 Q. Did these several instances occur previous to the institution 
of the suit for divorce by your mother against your father ? 

A. They did. 

25 Q. When did you first start in business for yourself? 

A. I think in 1857 or 1858. 

26 Q. What was your first employment ? 

A. I was employed in the United States Coast Survey at a salary 
of fifteen dollars ($15) a month, where I remained for about a year. 
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I then went into the Treasury, where I was for about a year, for the 
urpose of settling some mint accounts. I was appointed by Mr. 
hittlesey, the Second Comptroller. 

27 Q. What was the salary or what was done in regard to paying 
you for these services by the proper authority ? 

A. Congress made an appropriation in the spring of four thousand 

dollars ($4,000) to pay for the settlement of these mint ac- 
434 counts. My father brought me the draft. I signed it, but I 
never received any money I know. 

28 Q. Was your father and Mr. Whittlesey in the same office in 
the Treasury ? 

A. Father was under Mr. Whittlesey and had been for a number 
of years. I did the work in father’s room by father’s directions. 

29 Q. Were you ever employed by the clerk’s office of the supreme 
court of the District of Columbia or by what is now the supreme 
court of the District of Columbia? 

A. Yes, sir; I was employed there a year or more. 

30 Q. Please state, as near as you can remember, the time that 
you were employed in that capacity. 

A. From the time that I left the Treasury. I think it was in 
1859—the winter of 1858 or 1859—and thesummer previous. I was 
there for a year or more. 2 

31 Q. Who drew the salary that you were entitled to whilst in the 

clerk’s office ? 
435 A. My father. Congress did not make the appropriations 
until late in the spring, and when I went to draw my money 
Mr. John A. Smith told me, who was then a clerk, that the money 
went towards paying the costs and charges of suits that father had 
brought. 

32 Q. Please state where you were in 1860—that was the year 

previous to the beginning of the late war? 


_ A. I was at home, supported by my father; for a portion of the 
time I stayed with a friend of mine in Georgetown. Do you want 


me to give the reasons why IJ stayed with that friend ? 


R. M. Newton: If they are pertinent to the issues between the 
complainant and defendant, L. Mackall. 


A. I received an appointment as captain’s clerk under Captain 
Tancil, of the navy. I had even got my uniform. Father heard of 
it and went to see Captain Tancil without my knowing it and I was 

prevented from going. 
436 33 Q. Did you ever reside in Bellefont, Pennsylvania? If 
so, state when and under what circumstances. 

A. Yes,sir; I went to Bellefont in the fall of 1860. 

34 Q. In what capacity ? : 

A. I went there to go on my mother’s farm, and I remained there 
until the fall and summer. 

35 Q. Now, I will ask you to explain where you were from the 
time of the end of the late war to the summer of 1868 ? 

A. I was in Bellefont, Pennsylvania. 
36 Q. How long did you live in Bellefont? 
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A. Three years; I left there in 1868. 
37 Q. Please state where you next resided ? 
A. I next resided in Washington, in the summer of 1868: I went 


_ to live with my father that fall. 


38 Q. Please state the circumstances which induced you to leave 
Bellefont and come to Washington in 1868 ? 

A. My mother sold her farm and I was thrown out of em- 

437 ployment. My wife wrote to my father stating the occurrence 

and he wrote to me, sending me money to return to Wash- 

ington. On my arrival here he asked me to go and stay with my 

mother until he could procure a house that my wife and I could live 

in. He did procure a house on Fifteenth street, south of the avenue, 
and I lived with father the winter and a-portion of the spring. 

39 Q. What were the circumstances under which you left your 
father’s residence at the time of your leaving him ? 

A. At one time my brother Barton had received permission from 
my father to go out—that is, to be absent from the house. Before 
he did go it came to the ears of my brother Brooke, who went to 
my father and prevented Barton from going, and told him that he 
was behaving badly. Father.then gountermanded his request of 
permission to allow him to go. Then there was a difficulty between 

Barton and Brooke, and my wife came down stairs when they 
438 — were tusseling in the passage. My wifethen told father the facts 
in the case, and Brooke and he had cross words. He abused 
father, and father went to his bed, stating he was not feeling well, 
and my wife went to see him and had his meals sent to him, and 
he said that he never expected this; that Brooke had everything in 
his own hands; that he had been treating him badly for some time, 
and that he was perfectly in his power. My wife sympathized with 
my father,and words took place between Brooke and myself. He 
insulted my wife, and I said to father that I would not remain in 
the house while a brother of mine would insult my wife. I sold 
my furniture and made arrangements to go to Baltimore, which I did 
soon after Grant’s first inauguration, in 1869. After I went to Bal- 
timore father wrote to me and said, in answer to a letter from my 
wife stating the reasons why she had left, that he was Sorry ; that 
he was perfec tly controlled by Brooke and in his power; had been 
for some time. 
439 Solicitor for the complainant objects to all of this testimony 
as incompetent and immaterial and scandalous. 


40 Q. How long did you live in Baltimore? 

A. I lived in Baltimore for nine (9) years. 

41 Q. State the character of the relation between yourself and 
your father after your arrival in Baltimore, during your residence 
in that city. 

A. Well, father made two (2) or three visits to me during the time 
that I was there. He said that he was sorry that we were compelled 
to leave Washington; that he had been ruled by Brooke for so long 
that he had placed his property into his name; that he had been 
warned by his oldest brother when he did it that he would regret 
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the day, and that he had regretted the day, and that he was com- 

pletely under his, Brooke’s, power—bulldozed by him. On one 
occasion I invited him to stay all night and he said that he 

440 had not the money, and I said, “ Father, I will pay it,” and 
he did stay all night. 


Solicitor for the complainant objects to the testimony last given. 


42 Q. State any incidents that may have occurred in relation be- 
tween your father and yourself until the time that you left Balti- 
more. 

A. He said that Brooke had never allowed him any money, not 
even car money. He never could receive money to put into the 
church as contribution. I sent him on one occasion a pass to come 
to Baltimore and return. The old man had not money to pay his 
car fare there. I told him that I thought it was hard in his old 
days that he could not enjoy his property. He said that he had put 
his property out of his name on account of the family trouble to 
prevent Mr. Bradley, the attorney, from getting possession of it. 

43 Q. Did you visit your father during the time that you lived in 

Baltimore, from 1869? 
441 A. Yes, sir; I made two (2) visits here to see father. 

44 Q. State anything that may have occurred in the form 
of incidents bearing upon the issues between the complainant and 
the defendant—yourself—during those visits. 

A. Well, he always alluded to my having been compelled to leave 
Washington. I told him that I would not submit to Brooke’s treat- 
ment. 

45 Q. In what capacity were you employed during your residence 
in Baltimore? 

A. I was receiving and manifest clerk of the Baltimore and Ohio 
railroad first. When [ gave up my position I returned to Wash- 
ington, and when the board of public works —, or before it smashed - 
up, I went to Baltimore and got a position on the Northern Central 
railroad. 

46 Q. After your employment by the Northern Central railroad 
in Baltimore what was your next employment? 

A. I left Baltimore on account of my health. I had to give 
442 up my position for the reason I came to Washington, and I 

remained here without any employment for some time. I 
was employed at one time by the Post Office Department—I think 
for a month or two, just in a temporary place—and then I was em- 
ployed for a few months repairing the machinery, after the fire at 
the Patent Office. 

47 Q. Were you ever employed by the board of public works in 
this city ? . 

A. I was. 

48 Q. How long were you employed by them ? 

A. I think for a year. | 

49 Q. Did you see your father a good deal or often during the 
time that you were in this employment of the board of public works? 

A. Yes, sir; I did, every day. 

21—106 
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50 Q. State anything that you may know showing the relation 
between the complainant in this cause and your father during this 
period of time—the period of time that you were so employed. 

A. I used to visit father at his room, and he used to com- 

443 plain of Brooke’s treatment of him, and after I was appointed 

and made trustee he directed me, not only verbally, but in 
writing, to collect the rents and manage his affairs. 


Solicitor for the complainant objects to the witness’ testimony 
about directions, he having said that they were in writing. 


A. (Continuing :) He wrote notice to one of the tenants, Foundery 
Place, and directed me to serve it upon them, which notice was that 
he had employed me as his agent, and that Brooke was no longer 
such, and directing them to pay the rents over to me. I did collect 
the rents for one month, I attempted to collect the rent from a 
house on High street, in Georgetown. I collected from two (2) or 
three (3) houses; others refusing to pay me, stating that they had 
not the money, and they did not know about paying me. I so re- 

ported that fact to my father, and he went with me up to 
444 Foundery Place the next month. Brooke had found in in 
the meantime tha® I had collected the rents. We met Brooke 
there, and he would say tothe tenants, “ Who rented you this house?” 
and the tenants would say, “ You did;” then Brooke would say, “ Pay 
the rents to me, then.” Father said that is very true, Brooke has 
been acting as my agent, but you have been notified that he is no 
longer my agent, and I have instructed vou, and now direct you, to 
pay this rent over tomy son Leonard. Words took place and I con- 
sidered that I had better not have anything more to do with it, as 
I did not wish to come in contact with Brooke, as there would cer- 
tainly be a fight if I did. Father and myself went to Georgetown, 
and the same occur-ance happened there. Brooke threatened my 
father on the porch at the time, and I wanted father to let me put 
Brooke out of the house at the time. He knew that there was going 
to be trouble and what would take place, and he said that he would 
fix it some other way. Father said to the tenants at the time 
445 that the property was not Brooke’s, that it was his, and that 
Brooke was his agent. 


Solicitor for the complainant objects to the answer. 


A. (Continuing:) As another instance, I provided money for father, 
when he was living on Thirteenth street, to buy provisions; I paid 
for one month’s rent of his room. He had at that time a pair of 
horses, a carriage, and a buggy which he had bought with a portion 
of the money that he had received on a mortgage of his property ; 
that was the cause of Brooke’s quarrel with father, as he considered 
that father had not any right to mortgage his own property. I paid 
for fixing up the horses’ stalls; I paid money for the forage and 
paid money to the boy for taking care of the horses; I used the 
horses myself; father used to drive my sisters out very often at that 
time and before the trouble, and it was on that account that Brooke 
quarreled with father, for driving my sisters out. After father 
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446 directed me to take possession of his affairs and property some 
things that were stored in the frame building on Fourteenth — 
and New York avenue were brought to his room; one was — la 
clock that Brooke had put there; by his directions these were brought 
to him. I told father that the expense of keeping his horses and 
carriage could be ov-ided by renting the building to Mr. Naylor, 
who at that time kept a livery stableon New York avenue. He agreed 
with me, and I entered into a written agreement with ‘Mr. Naylor 
for one year, giving him the use of this building to put his carriages 
in for the keeping of the horses and carriage, and when the horse 
and carriage ceased to exist, or rather if father sold them—if they 
were sold—that he would then pay the monthly rental of thirty-seven 
dollars and fifty cents ($37.50). I had advanced father at different 
times, ] think, from three hundred and fifty to four hundred dollars. 
He said to me on one occasion, “ My son, you have done for me; 
you have given me more money than Brooke did the whole 
447 ‘time he has had control of my property. Now,” he says, “I 
want to make you a present,” and I said, “ Father, I gave it 
to you because I considered it my duty. I have seen how Brooke 
has acted, and you know that he has treated you badly.” “ Well,” 


he says, “I drove your sisters out the other evening, and coming 


home late—my eyesight is fading me, and I almost ran into a 
wagon,” and he says, “I am not going to drive any more. I might 
have killed those. girls,” and he says, “I give you the horses and 
carriage,” and he gave them to me in writing. I used the horse 
every day while I was employed by the board of public works. I 
was superintendent of the work on Capitol Hill. met father on 
one occasion while driving. He stopped me and asked me to give 
him, to bring him, the paper that he had given me for reference; 
that he would return it to me the next day. I put my hand in my 

pocket and gave it to him without thinking what I was doing, 
448 _ but I think the next day I went to the stable and the horses 

and carriage were refused me. I could not get them out, and: 
Mr. Naylor said that Brooke had instructed him not to let me have 
them. Soon after that I received an appointment under the North- 
ern Central Railroad Company, in Baltimore, and I remained there 
for a year, I think, until my healt was so bad that I had to give 
up my place. 


Solicitor for complainant here enters and objection to the answer. 


A. (Continued:) The reason that I could not get the horse and 
carriage was that, as father has told me since, Brooke had demanded 
the paper, and it was on Brooke’s statement to him that I was a dis- 
sipated man, and he made him believe that I was one of the worst 
men in Washington, and that he was sorry that he ever acted in the 
way that he did. I asked him this question. I said, “ Father, did 

you ever know me in your life to use a disrespectful word to 
449 you?” He said that he never did; that Brooke had been a 
source of a great deal of anxiety to him, although he took his 
father’s side in the case of his mother against him; that he believed 
it was for a selfish motive—to get possession of all his property. 
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Solicitor for the complainant here states that he objects to all this 
testiniony as irrelevant and incompetent. 


51 Q. Please state when you gave up your position in the Central 
- Railroad Company, the cause of it, and where you have resided 
since that time. 

A. It would be impossible for me to tell you at what time; I have 
no dates with me, but I have a memorandum at home by which to 
refresh my memory as to the date. I would state that I gave up 
my position on account of my health, and since then I have been 
living in Washington; my health has been such that I have not 

been able to fill any position since then. 
450 52 Q. Please state, as near as you can remember, the date 
of your father’s having been taken sick during his last:ill- 
ness, and where it occurred in this city. — 

A. I think it was on the ninth day of January, 1880, at the Riggs 
House; I was there at the Riggs House by appointment; I used to 
meet father there. He said he was feeling very badly ; that he be- 
lieved that it was caused by eating an oyster stew or oysters that 
day. I asked him to go in and take some whiskey or brandy, and 
he said, “No; I will not@take anything.” We stood there for about 
an hour. His suffering was so-great that he said that he would have 
to go. On his way from the Riggs House he met my cousin, Brooke 
Williams. He shook hands with him and asked him if he be- 
lieved that he was in his dotage; that he had heard that a 
report had been circulated by his son Brooke, and Brooke Wil- 
liams’ reply was, “ No, cousin Brooke; you are not; your memory is 

as good as ever it was.” We then proceeded down the avenue 
451 until we arrived at Four-and-a-half street. Father then told 

me that if he felt better that he would meet me again, at nine 
(9) o’clock, at the Riggs House, where he had been accustomed to 
meet me when he did not meet meat my room. I wanted to go to the 
house with him, but he said no, that I might meet Brooke; that his 
object was to prevent Brooke from knowing that he was coming to 
see me. At nine (9) o’clock the next day I went to the Riggs House. 
I found that he was not there. I waited for some time, probably a 
half an hour. I then walked down the avenue, thinking that I 
would meet him when I got to Four-and-a-half street. I then went 
to his house—to his room. I found him sick in bed. I was sur- 
prised and asked him if he had a doctor, and he said that he had. 
I remained with him for some time before I left. I returned the 
next day. On each occasion he told me to avoid, if possible, meet- 

ing Brooke there; that he did not wish Brooke to know that 
452 I visited him, as during my absence he would treat him 

badly. I went to see him everv day, and on one occasion I 
went into his room as he was sitting up in his chair, feeling much 
better, but I found him very weak. Brooke was also in the room. 
I asked father how he felt, and he said that he was feeling better. I 
asked him what nourishment he had had that day, and he said, Not 
any. JI asked him what time he dined, and he said, Not until five 
(5) o'clock ; and I said, Father, you ought to have somethiug to 
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. take during the meantime, and he said, I manage to get along with- 


out it. I asked him what he ate for breakfast, and he said an 
and drank some coffee or tea, I am not itive. I said to him, 
Father, you ought to have something before five (5) o’clock, and I said, 
Let me go outand get you some milk. With that Brooke spoke up and 
said that I had better attend to my own business, and fathersaid, Why, 

my son, your brother has a perfect right to come and see me. 
453 He says, “ Why, I don’t think he has.” He says, “ He ceased 

coming to see you for a great many years,” and he says, “ I 
don’t see why he should be poking himself in my rvoin now.” I re- 
plied—I said, “ Brooke, Iam not visiting you; I am coming to see 
father, and I have’as perfect a right as you.” Brooke replied that 
the room was his and that he paid for it, and said I, “ If you do pay 
for it you pay for it out of father’s money.” Father then became 
excited and rose in his chair and he said, “ Yes, you have all my 
money, and have had it for years, and now as your brother is com- 
ing to see ine vou want to abuse him.” Father said to Brooke, 
You have treated me worse than all my children put together. 
Brooke then became very angry, and said that he would put the red 
flag on the lot on Fourteenth street and sell it—lot 7, square 223. I 
replied—I said, “ Brooke, you know that you have no more right to 

go there and put a flag on that lot and sell it than to put it 
454 on the dome of the Capitol.” He then ordered me out of the 

room. Father said, “No; stay and protect me.” He gays, 
“You see how Brooke treats me. It is much worse when you are 
away, and when you are gone his treatment will be unbounded.” 
Said I, “ Father, I will stay here and protect you.” I then turned 
to Brooke and I said, “ Brooke,” and looking at the clock at the same 
time, “I give you one-half an hour to take your bed and trapping 
and leave this room.” He said that that portion of the room was 
his. I said, “Iam not on your portion of the room, and after this 
request of father’s to remain and protect him, and I demand you to 
leave the room,” and in less than one hour after he had a colored 
boy and girl in there and these traps were taken out. I then 
stayed with father. After Brooke left father authorized me to 
go out and get him some milk, which I did. I went down 
the street and brought him some rich milk.. He drank some. 

I poured some out in a glass for him. I then stayed with — 
455 all the time for two (2) weeks or more until the time when it 

was said the overdose was given him. I. took my meals 
there. My meals were brought to the room. I took here my break- 
fast and dinner. I had nothing but a lounge to lie on. I nursed 
him and gave him his medicines for two (2) weeks. My wife visited 
him on Sunday, the only day that she could come down. My 
sister, Mrs. Christy, sent pads to put in his bed. My brother Barton 
also sent him beef extract, from which I made him beef tea. I 
found, on invitation of father to take some of his first-class whiskey, 
that it was not fit to drink. I examined it, and father said that he 
had had this whiskey for some time; that it had been prepared by 
Brooke, and that these little red peppers had been put into it, and I 
have drank some mean whiskey, but I think it was the meanest 
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kind of whiskey that I ever drank. 1 never drank such whiskey 
as that. The old man had been drinking that whiskey when 
456 the doctor recommended good whiskey. It was poor for a 
well man. I so reported it to the doctor. I gave him his 
medicine by order of the physician. I kept a strict account of when 
the medicines were given. Brooke never showed himself in that 
room for two (2) weeks, except when the physician came and only 
while the physician was there. My sisters came tosee him. My 
brother-in-law, Dr. Owens, of the navy, came to see him. My 
brother Barton was there every evening after his office hours. I had 
to keep the fires up. I had to give him an enema every day. We 
wanted to get him a nurse and he said “ no nurse could do for him 
as I was doing; ” that Brooke always gave him his medicine with a 
jerk as he would give it to a dog. I prepared his medicine for him 
every day, and gave it to him and kept an account of it. I used to 
go out at twelve (12) o’clock for a half an hour, and sometimes I 
would stay longer, and I would do the same thing at night. 
457  Iwasafraid — my health I would not bear nursing father with- 
out exercise. Snow was on the ground some part of the time. 
I remember of going home one time to change my clothes, I never 
took off my clothes while [ was with father. 


Solicitor for the compla@inan&here states that all this testimony is 
objected to as irrelevant and incompetent. 


53 Q. How long had your father been sick when you commenced 
to nurse him ? 

A. A week or ten (10) days. 

54 Q. Did you visit him the week or ten (10) days regularly ? 

A. Every day. 

55 Q. Can you tell, from your observation and from the character 
of the medicine that was given him, anything as to his disease ? 

A. Well, yes. During my nursing him an enema had to be given 

him to allow a passage. I only know, from what he said to 
458 me, that he supposed it was from indigestion, and told me 
that that was the commencement. 

56 Q. Was there any anodyne or opiate treatment ? 

A. Yes, sir; every four (4) hours. 

a7 Q. How long did you nurse your father ? 

A. For two (2) ‘weeks or more; J am not positive. 

o8 Q. Please state your ceneral observation during that time as 
to his physical and mental condition. 

A. He was very weak at times; he could not stir in bed. I had 
to raise his head to give him his medicine. I could not give it to 
him with a teaspoon. My sister, Mrs. Christy, sent him a cup with 
a large spout to it. During the latter portion he was covered with 
bed sores, some as large as my two (2) hands; his whole body was 
covered with bed sores. He suffered with a great deal of pain ‘from 
the time [ commenced nursing him until the time I left him. He 

was afraid his groans would be heard all over the house. I 
459 ~~ told him that I did not think so; that he was in a remote 
part of the house. 
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59 Q. Please state if your father talked much or any; and, if so, 
to what extent, during the time of your nursing. 

A. At the latter portion he did not, because he was generally 
under the influence of his medicines and suffered with pain and 
talked very little. The first part he did talk some, but not much. 
I, of course, kept him quiet, except when my brother Barton came 
in the evening, when he would talk to him. He told me that he 
did not expect to get well; that he was an old man. I changed his 
clothing on one occasion. I wanted him to put on a clean shirt and 
he said that he would prefer that shirt. “Now,” he says, “I have 
some things that would be probably of some use to you. I havea 
good number of cuffs that Brooke gave me. Brooke never gave 
me any clothes. I used to wear all his cast-off clothes—his cuffs 

and pants.” He asked me to look in his pockets to see 
460 what was in them. On this occasion I asked him for his 

overcoat. It was a rainy and disagreeable evening. I had 
not one of my own. He said, “ Yes; look into my pockets and see 
what I have there.” He says, “I think I have some change there; 
that I had better ride home.” I found there were three (3) car- 
tickets there, and he says, “ Those are the same car-tickets that you 
gave me.” He said that a knife was there, and he said take that. 
He says, “ Look into the drawer, and whatever I have take it home;” 
and he says, “ Brooke won’t let me keep anything;” and he says, 
“If I don’t get well they are yours.” I took his knife, his pencil, 
his cuff-buttons, and his gold spectacles. He directed me to use his 
overcoat and umbrella, and all these other things, and to keep them 
for him if he got well, and if he did not get well they were to be 
mine. 


Solicitor for the complainant objects to the question as irrelevant 
and incompetent. 


461 69 Q. Please state all that occurred, in regular order, to the 
bes/. of your recollection, between your father and yourself at , 

the time that you left—gave up the charge as nurse and left him. 
A. On going home one evening there was quite a stir in the pas- 
sage, and father asked what it was, and I told him that I did 
not know; and he says, “ My son, I want you to be back soon; don’t 
stay long ;” and I says, “Father, it does not take me long to go 
home and come back, and I will make it as short as possible.” He 
said that he was afraid that they were going to remove him; and I 
says, “ What makes you think so?” And he says, “I am afraid that 
Brooke is going to do something to prevent you from staying with 
me.” And I says, “No, I guess not.” And I says, “Father, you 
would not allow yourself to be removed?” And he says, “Not if I 
can prevent it.” I went home and on my return I found that father 
was removed from the room up a flight of stairs into a 

462 smaller room, one-third of the size that he was takem from, 
with one window and a single bed stationed in it and some 
chairs and a wardrobe. You could hardly turn around in the room 
when the sofa was put in, which was for me, the first night. I went 
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up into the room and just as I got into the room Mrs. Coese met me. 

61 Q. The landlady ? 

A. -Yes,sir. She called me to her and said that it was wrong ; that 
she had begged Brooke not to change it. I went in to see father 
and I asked him, “ What did this mean?” And he said, “My son, 
they took me up bodily and moved me up here without asking me 
a question.” And he says, “I am in the hands of Providence and he 
will protect me.” And he says, “ I was afraid that Brooke was going 
to do something.” He said men were brought in and he was taken 
up on the mattress. : 

62 Q. Had you quit nursing vour father previous to this time, or 
did you relinquish charge of him as nurse afterwards, or at what 

time? 
463 A. I had not quit then, and I nursed and stayed with him 
that night. It was after dark that he was removed upstairs. 

63 Q. State, as near as you can, when you gave up your charge as 
a nurse? 

A. | think it was the following day. 

64 Q. Please state what was the occasion or what the occasions, as 
you understood them, at the time of your relinquishing charge of 
your father as nurse? ae 

A. I had been wanting father to have a nurse all along, but, in 
this instance, a nurse had been procured, as Brooke stated, by direc- 
tion of the doctor, as the doctor had stated that as long as Brooke 
and myself did not “G,” and Brooke would run to him with one 
story and I would tell him another when he came there, he thought 
it would be best to have a nurse. I told him I was agreeable and 
had always been. Father always objected, and thought that I could 

do better for him than any nurse—than a stranger, and he 
464 told me that my health was bad and I had been suffering 

several days with the asthma. I gave him his medicine up 
to the time that Brooke said I gave him this dose. Brooke was sit- 
ting in the room. 

65 Q. What dose? 

A. The last dose that I gave him; this dose that Brooke insisted 
was an overdose that I gave kim. I was very glad to give up as 
nurse, because I was in need of fresh air and so forth. Father made 
me promise to come and see him every day. Brooke was sitting in 
the room, and I showed brooke a piece of paper with the hours on 
it in which he was to give the medicine. Just as twelve (12) o’clock 
came I poured out the medicine and gave ittohim. Brooke was look- 
ing at me and father, and father was sitting on the bed. Brooke said: 
“You have given him a table-spoonfull,” and I said “Oh, no.” With 
that Brooke jumped up and left the room, and father says “ What is 

the matter,” and I said “he accuses me of giving you a 
465 _table-spoonfull instead of a teaspoonfull,” and he says, “ I 

guess you have given me the medicine long enough to know 
how to give it;” and he says, “ That is one of Brooke’s plans to get 
you away from me;” and Isaid,“I guess not.” He says, “ You can- 
not see it; he is deep, and he is using this method of getting you 
away.” Iran to the window and I saw him as he was leaving the 
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doctor’s house; the doctor lived nearly across from the house. He 
left the doctor’s house anyway and ran to the corner of Four-and-a- 
half street and then ran down Four-and-a-half, and I said, “TI sup- 
pose he is going to the drug store,” and a few moments afterwards 
he returned to the house and said, “ that coffee must be given him.” 
I went downstairs in the kitchen and coffee was being prepared. I 
told Brooke that “ it was all foolishness, that I had not given him 
“an overdose.” I told Mrs. Coese so in the presence of the cook who 

was standing there. I returned and I told father what had 
466 to begiven him. He says, “I will take it any way, it will 

not hurt me.” Coffee was brought and Brooke wanted to 
give it to him, and father says, “Oh, no! let your brother give it 
to me.” He drank a little—a half a teacup, I suppose. Brooke was 
very excited and said that he had been to the doctor’s and the doctor 
was notat home,and the doctor did not come for sometime afterwards. 
I think a couple of hours, or probably longer, the doctor came and 
gave him an emetic, and some other restoratives were given him 
while I was there. In the evening Dr. Gunnell came in to visit my 
father and he told me that as he came upstairs that Brooke had 
met him and said that an overdose had been given, and he wert to 
father and I said, “Jim, look at father and see if there is any indi- 
cation of an overdose.” I think he came before the regular physi- 
cian. He looked at his eye, turned up his eyelid, and said, “ No,” 

and father smiled and said, “Oh, no! all this is some of 
467 _Brooke’s doings,” and nothing more was said. Soon after Dr. 

Owens came and I told Dr. Owens and he examined him to 
see and looked at the medicine and said that there was no evidence. 


Solicitor for the complainant protests against all this testimony as 
irrelevant and incompetent. 


66 Q. Please state the conversation that last occurred between 
your father and yourself previous to his death. 


Solicitor for the complainant objects to the question as incompe- 
tent. 


A. Two (2) or three (3) days after the alleged dose, in the presence 
of my father and while Brooke was absent, he said to me: “Son, I 
have now a nurse to give me medicine, and I see the feeling exist- 
ing between you and your brother,” and he says, “I hope you will 
not have any unpleasantness here. I know both of your tempera- 

ments.” I promised him that I would not. He said to me: 
468 “You have my willand I wish you to carry it out, if I should 

die. I don’t think that I will ever get well.” He says, “I 
am always glad to see you.” He says, “I shall ask you, as a favor 
only, to visit me for a few moments each day, as Brooke is very re- 
luctant to your remaining with me atall.” I said to him, says I, 
“Father, what shall I do with your overcoat?” I had it on that day. 
He says, “ Keep it until I need it, for I do not think that I ever will.” 
I think that was all that transpired. I think I went to see him once 
the next day, and I succeeded in seeing him, and on that occasion 
Mrs. Christy and Mrs. Virginia Scott had called to see him. Father 
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sent for me. I went down, and by father’s order I brought Mrs. Scott 
to see him, and Mrs. Scott went up to see him, and during our visit 
these pains came on, and he asked her please to step out for awhile, 
and I often visited him every day. Sometimes I would go up 

to the room, and when I would rap at the door the nurse 
469 would come and say, “ Father is sleeping,” and he would say 

“he was no better,” and sometimes he would say “ he was a 
little better.” I came to see him every day. I had a night-key 
father had given me. The night-key I had to use to get into the 
house to get up to his door, otherwise I could not have gotten 1n, 
and once or twice I telephoned to the doctor. Right opposite from 
where I was living there was a telephone, and I used to telephone 
to doctor to ascertain how, father was. At other times I was there 
to meet the doctor when I knew that’ heewas visiting father. 

67 Q. The doctor would be where? 

A. At father’s place sometimes, and sometimes I would miss the 
doctor and would go over to see him and inquire how father was. 

68 Q. Do you mean to say that you went to see him during these 

days; that you went into his room and did see him ? 

470 A. I met the doctor at the door, and sometimes I would 

meet him in the passage. 

69 Q. How long before the death of your father was it that you 
last saw him ? 

A. I did not see him after that conversation that I had with him. 

70 Q. Please state why it was that you did not see your father, as 
best you understood it, at the time ? 

A. Well, I would go to the door, and the nurse would tell me that 
father was sleeping, and he was instructed by Brooke not to let any 
one see him. 

71 Q. Can you state about how many times you called to visit 
your father without being able to get into the chamber where your 
father was ? 

A. Several times ; I cannot remember hew many ; from the time 
of this last conversation up to and until the time of his death. 

72 Q. Please state in what room was the occurrence of your hav- 

ing taken, at your father’s request, the little trifles of cuffs, &c., 

471 = and the overcoat that you referred to. 

A. In the large room in the back building. 


Cross-examination by W. Witovcupy, Esq.: 


_ 73 Q. About what time was it that proceedings for divorce were 
instituted by your mother against your father? 


_ Solicitor for the defendant, Leonard Mackall, objects to the ques- 
tion on the ground that the record of the case is the best evidence 
and only evidence. 


A. The troubles commenced in the winter of 1859. 

74 Q. Before the war ? 

A. Yes, sir. 

75 Q. Did you take the side of your father or your mother in that 
controversy ? 


Tee gee oe 
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Solicitor for the defendant, Leonard Mackall, objects to the ques- 
tion, and on the ground that not being a party to said cause 
472 the presumption of law is that he took no side in the case. 
He was in court under regular process of subpcena, and tes- 

tified under the restraining influence of the law. 


A. The side of my mother. | 

76 Q. Did all the rest of the children take the side of your 
mother, except Brooke? 

A. Yes, sir. 

77 Q. Brooke took the side of his father ? 

A. I suppose he did. 

78 Q. After that time Brooke and his father lived together, did 
they not? 

A. For awhile, and sometimes they did not live together. 

79 Q. Did they not generally ? 

A. Yes, sir, I believe they did, except when they quarreled. 

80 Q. You know,.do you not, that your father pam to give 
his property at the corner of Fourteenth street and New York av- 
enue to Brooke? 

A. Ido not. He always said that he never did. 

81 Q. When did you first learn of that? 

A. I learned it first when he made me trustee. 
473 82 Q. Did you not know that he had so testified in the suit 
with Richards ? 

A. No, sir; Ido not. I know that he had put his property out of 
his name on account of the family trouble. 

83 Q. In whose name had he put it before he put it into yours? 

A. In Brooke’s name as trustee? 

84 Q. You don’t know of any writing in which Brooke was made 
trustee ? 

A. I never saw any. 

85 Q. Did you ever hear of any? 

A. I don’t know that I ever did. I only know from what father 
said that he was trustee. 

86 Q. Do you not know that Brooke claimed the rents and profits 
of that property ? 

A. No, sir. 

87 Q. Do you not know that he had the rents of this property at 
the time? 

A. He was collecting it as father’s agent. 

88 Q. Do you not know that he had the rents? 

A. I know that he collected them as father’s agent. 

89 Q. You know that he had them ? 3 

A. No; I do not. 
474 90 Q. Do you not know that Brooke was building at the 
corner around this lot ? 

A. No,sir. I knewthat father was building. I knew that Brooke 
never did anything except by father’s directions. 

91 Q. Have any of tke children lived with your father since 1859? 
A. Yes, sir; Don Barton has and Benjamin has. 
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92 Q. How much of the time ? 

A. Benjamin and Don Bartoif lived with him before I went with 
him and during the time that I lived with him. 

93 Q. How long? 

A. Well, it was a year that I was with him, and I left Benjamin 
and Don Barton there—no, Benjamin wags not there when I was 
there, but Don Barton was.. | 

94 Q. Has your father and any of the girls lived together since 
that time? 

A. No, sir; I think not. 

95 Q. Did you testify as a witness in that divorce case ? 

A. I did. 
475 96 Q. Did you testify as to your father’s beating your 
mother ? ‘ 

A. I said that he struck her, but not for seventeen (17) years. 

97 Q. How often did you say that he had struck her? 


Solicitor for the defendant, Leonard Mackall, objects to the ques- 
tion on the ground that the deposition of the witnesses in that case 
is the best evidence and only evidence. 


A. That I do not remember. 

98 Q. Have any of the .children except yourself done anything 
for the support of your father since 1859 ? 

A. Yes, sir. 

99 Q. Who? 

A. Well, my sisters, Mrs. Owens and Mrs. Christy, sent him pro- 
visions—or rather sent him things during his sickness, medicine, 
beef tea, and other necessaries. 

100 Q. Is that all? 

A. I think so, to the best of my knowledge, not including myself. 

101 Q. What have you done towards his support during that 

time? 
476 A. Well, sir, during that time that I was made trustee I went 

to him when he was in a starving condition almost. I sup- 
plied him with all the necessaries of life. He had neither money 
nor food nor medicine. I have advanced him money to pay his 
car fare. I have given him money for little things, and I gave him 
money on one occasion to have his hair cut, and he said that Brooke 
never gave him anything. I have given him money to put in the 
contribution box at chureh, and I have taken him at different 
times things during his sickness. I used to bring things to him— 
things that were palatable to him. He could not eat for a long time 
and did not eat anything; he lived on milk. 

102 Q. Is that all? 

A. Yes, sir. 

103 Q. That isall that you did for his support during that period ? 

A. No, sir. 

104 Q. What else ? 

A. I got him an overcoat on one occasion when he was without 

an overcoat. 
ATT 105 Q. Is that all that you can now state? 


if 
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A. I believe that is all. 

106 Q. Brooke and his father lived together most of the time, did 
they not? 

A. Yes, sir. 

107 Q. Don’t you know of Brooke's 5 giving to his father a new suit 
of clothes a short time before he was taken sick ? 

A. I know that he did not; he had nota respectable suit of clothes 
to put on his back. 

108 Q. When did you first suggest to him the making of this will? 

A. I never did suggest it to him? 

109 Q. When did you first know of the making of this will ? 


Solicitor for the defendant, Leonard Mackall, objects to the ques- 
tion, as the will is not a paper among the files in this case. 


A. The day that he handed it to me. 

110 Q. When was that? 

A. I think it was on the day that he made it, but I am not posi- 

tive about it. 
478 111 Q. Did you know anything about it before he handed 
it to you? 

A. He said some time before that that he was going to make a will. 

112 Q. Did you know what was to be the nature of the contents 
of that will? 

A. Well, not particularly. 

113 Q. Did you know anything about it? 

A. I never knew anything of the will; I knew that he wanted 
the will made, and he told me that he was going to make one and. 
was going to cut Brooke off; that Brooke had received large sums 
of money from him. 

114 Q. You then talked it over with him before he made the will? 

A. No, sir; well, he would say that he was going to make a will. 
“ Well,” says I, “father, if you are going to do it you can do it at 
any time.” 

115 Q. Before he made it you talked with him about it? 

A. He talked with me; he said he was going to cut Brooke off. 

116 Q. What did you say when he said that? 

A. I do not know; I do not recollect now; I don’t suppose I 
said anything. 

117 Q. Did you say anything? 

A. I don’t remember. 
479 118 Q. How many times did he say it to you? 
A. Once or twice up in my room. 

119 Q. Where were you then ? 

A. I was living on Twelfth street between H street and New York 
avenue. 

120 Q. Was he stopping with you? 

A. No; he used to visit me every day. 

121 Q. Where was your father then ? 

A. He was living, I think, where Dr. Walsh lived; I think he 
was living where he died. 
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122 Q. Did you keep that will from that time until after you- 
father’s death ? 

A. I put it in the bank by his directions. 

123 Q. Did you tell your father anything that Brooke had said 
about him ? 

A. I never heard him say anything. I have heard him say what 
he stated he said. 

124 Q. Did you tell your father that Brooke had said that he was 
in his dotage and that he spoke of marrying some one? 


Solicitor for the defendant, Leonard Mackall, objects to the 
480 question on the ground that it is not a proper mode of cross- 
examination. 


A. Never in my life. On the other hand, father told me that the 
lady told him. ° 

125 Q. What lady was it? ™ 

A. Mrs. Hunter; and such an occurrence never occurred during 
his sickness. 

126 Q. Did you ever complain to your father that he had given 
this property to Brooke? 

A. Never. 

127 Q. There was a time, was there not, a short time, before your 
father was taken sick when there seemed to be a variance between 
your father and Brouke ? 

A. Yes, sir; father said that he and Brooke had not spoken for 
over a year. 

Solicitor for the complainant objects to the last part of witness’es 
answer. 


128 Q. Do you know of your father’s saying to any one that you 
had got Brooke now so that he had not a dollar in the world ? 


481 Solicitor for the defendant, Leonard Mackall, objects to the 

question as leading towards new matter not touched on in 
direct examination and objectionable both as to the ground of it 
and the manner in which it is propounded. 


A. Never; that never left my lips. 

129 Q. At what time did you return from the South ? 

A. 1865. 

130 Q. Where were you between 1865 and 1869? 

A. I was in Bellefont. 

131 Q. In 1869 you went to Baltimore, did you not? 

A. I am not positive. 

132 Q. But you said in your direct examination that it was 
directly after the inauguration of General Grant that you went to 
Baltimore ? 

A. Yes, sir. 

133 Q. You say you stayed there nine (9) years ? 

A. Altogether I was there nine (9) years. 

134 Q. How much of the time and where else were you 
482. when not in Baltimore? E 
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A. I was in the Baltimore and Ohio Railroad Company’s office— 
let me see—four (4) or five (5) years. Then I returned to Wash- 
ington and was employed in the board of public works, and then 
I returned to Baltimore again. 

135 Q. And you remained there until 1878, did you? 

A. I think I did. 

136 Q. When you were working for the board of public works 
where did you live? 

A. I lived at my mother’s and stayed with my father for awhile. 

137 Q. Where was your father then ? 

A. He was then living on Thirteenth street. | 

138 Q. Were he and Brooke living together ? 

A. No, sir. 

139 Q. Was he living alone ? 

A. Yes, sir. 

140 Q. Had he and Brooke been living together then ? 

A. They had been. 

141 Q@. Up to how long before that time ? 

A. Well, I think it only occurred a few days before I was made 

trustee. 
483 142 Q. What occurred ? 
A. Brooke left him. 
143 Q. Then Brooke did live with him during that time up to 


~ about the time that you were made trustee ? 


ap e 


A. I think he did, sir. 

144 Q. How long did they live apart ? 

A. Several months. 

145 Q: After that ? 

A. Yes, sir. 

146 Q. During that time did the old gentleman live alone? 

A. Yes, sir. 

147 Q. Who supported him then ? 

A. I supported him for awhile. 

148 Q. What did you do? 

A. I paid for his meals. He did his own cooking in his room. 
He was not able to get his meals outside, and never did, even when 
Brooke was living with him. He was only allowed little triblets— 
a small piece of steak and a few things—-and he did his own cook- 
ing in his own room. Brooke never allowed him to go to a board- 
ing-house to take his meals at that time, he said. : 

149 Q. You nursed him during his first two (2) weeks of his sick- 

ness ? 
484 A. Yes, sir; not the first two (2) weeks; I did not go to 
nurse him until a week or ten (10) days after he was taken 
sick. I used to go to see him, but after I was told by him not to 
leave the room I nursed him for two (2) weeks, if not longer. 
150 Q. And then occurred this difficulty about the overdose ? 
A. Yes, sir. 
151 Q. And then you left? 
A. Yes, sir. 
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152 Q. And this is the last that you saw of your father, except 
this conversation of a few days after ? 

A. Yes, sir. 

153 Q. When you heard this noise in the hall that you speak of 
did you go to see what it was? 

A. No, sir. I did not hear the noise. Father told me that there 
was a noise. ; 

154 Q. Why did you not go to see what it was? 

A. It was not my business to go and see a noise in another part 
of the house. 

155 Q. I think you said it was in the hall ? 
485 A. There was a liftle hall. . Father said that he heard it; 
that he heard some whispéring. ‘ 

156 Q. You did not go to see what it was? 

A. No, sir. 

157 Q. You went away from the house without making any in- 
quiry as to what it was? 

A. Yes, sir. 

158 Q. Did you not know what it was? 

A. No, sir; I never did. 

159 Q. What time was it that you went away that day ? 

A. It was just about dark. 

160 Q. When did you go back ? 

A. I don’t think I was gone an hour. 

161 Q. When you came back you found that your father had been 
removed ? 

A. Yes, sir. 

162 Q. Was Brooke with him ? 

A. Not when I went to see him; he was not in the room, but 
came in a few minutes afterwards. 


Adjourned till one (1) o’clock p. m. to-morrow, Tuesday, October 


31, 1882. 
(S’e’d) EDWIN FORREST, Examiner. 


486 TuEspAy, October 31, 18S2—one (1) o’clock p. m. 
Met pursuant to adjournment and adjourned till to-morrow, 


Wednesday, November Ist, 1882, at one (1) o’clock p. m. 
(S’e’d) EDWIN FORREST, Examiner. 


WeEpNEsDAY, November 1, 1882—one (1) o’clock p. m. 
Met pursuant toadjournment and adjourned till to-morrow, Thurs- 


day, November 2d, 1882, at ten (10) o’clock a. m. 
(S’o’d) EDWIN FORREST, Examiner. 


Tuurspay, November 2d, 1882—ten (10) o’clock a. m. 


Met pursuant to adjournment. 
Present: W. Willoughby, solicitor for the complainant, and R. 


M. Newton, of counsel for defendant, L. Mackall. 
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Whereupon the further cross-examination of the witness, LEon- 
ARD MACKALL, was resumed as follows: 


By W. WILLOuGHBY : 


487 163 Q. Where did your father and family live in 1859? 
A. Nineteen hundred and five (1905) Pennsylvania avenue. 

164 Q. How long did they live there? 

A. I don’t remember. when they moved from Georgetown. My 
mother lived there until she died. 

165 Q. How long did your father live there? 

A. He lived there from the time he moved from Georgetown until 
the summer or fall of 1861, I think. 

166 Q. Where did he go then ? 

A. I do not know where he went from there; I think he moved 
somewhere on the avenue between Seventeenth street and Eigh- 
teenth street. 

167 Q. Pennsylvania: avenue, between Seventeenth street and 
Eighteenth street ? 

A. I think so; somewhere along there. 

168 Q. Do vou not know? 

A. I am not positive ; I could not tell you what house; I know it 
was somewhere along there. 

169 Q. How long did he live there ? 

A. That I cannot say. 

170 Q. Do not you know where your father lived any time be- 
tween 1860 and 1865? 

A. Oh, yes; in 1865 he lived on Twelfth street, near the ave- 

nue. 
488 171 Q. Who lived with him there ? 
A. My brother Barton lived with him; I am sure that 
Brooke lived with him ; I am not sure whether Benjamin was there 
or not; I think he was. 

172 Q. How long did they live there ? 

A. That I cannot tell. 

173 Q. When did you first know after that of the residence of 
your father? 

A. He lived at Mrs. O’Brian’s, on Thirteenth street. 

174 Q. When? 

A. He lived there in 1873 and 1874. 

175 Q. Then, between 1865 and 1873 and ’74 you cannot state 
very definitely where he did live? 


Witness: Between what dates ? 
W. WiLLoucHBy: Between 1865 and 1874. 


A. Not definitely ; I know that in 1865 he lived on Twelfth street ; 
I know that he lived in the summer of 1873 and 774 on Thirteenth 
street, and afterwards I know he lived on C street, where Dr. Walsh 
lives, and took his meals at Mrs. Corse’s and afterwards moved 
there. 

176 Q. When did he go to Mrs. Corse’s? 

A. That I cannot tell you. Do you mean to room ? 
23—106 
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489 W. WILLouGHBy: Yes. 
A. After my mother’s death, because I know he was living 
at the house where Dr. Walsh lives now, because I went down there. 
177 Q. When did he go to Mrs. Corse’s ? 
A. That I cannot say. I know that he went there after mother’s 
death, but I cannot tell the day. _ - 
178 Q. What time did your mother die? 
A. She died in the spring of 1879. 
179 Q. Did he go to Mrs. Corse’s after that? 
A. Yes, sir, He went there to room. 
180 Q. After your mother’s death ? 
A. Yes, sir. 
181 Q. Was he not moving there before? 
A. Not that lam awfre of... , 
182 Q. Where was he between 1874 and 1879? 
A. I think he moved from Thirteenth street down on C street, 
where Dr. Walsh lives now, and from there to where he died. 
183 Q. State where he was between those two (2) dates. 
A. I have just told you. 
184 Q. You say he went to Mrs. Corse’s after your mother’s death 
in 1879. Is that so? 
A. Yes, sir. 
490 185 Q. Where was he before 1879 ? 
A. That I do not remember. I think he moved from 
Thirteenth street down on C street. 
186 Q. Did you ever have any communication with your father 
between 1859 and 1865? 
A. I saw him at certain times. 
187 Q. How often ? 
A. After I went to Baltimore, on one (1) or two (2) visits that I 
made here I saw him. 3 
188 Q. Where were you between those two (2) dates ? 


Witxess: Where was I? 
W. WILLouGHBY: Yes. 


A. In Baltimore, and I came backwards and forwards. 
189 Q. Were you not South during those dates ? 


Solicitor for the defendant, Leonard Mackall, objects to the ques- 
tion upon the ground that the location of the witness after 1861 has 
already been stated as having been in the South. 


A. I went South in the spring of 1862 and returned in 1865. 
491 190 Q. Then, you were not in Baltimore at that time? 
A. No; I was not. 
191 Q. Did not your father go to Mrs. Corse’s about 1874? 


Solicitor for the defendant, Leonard Mackall, objects to the ques- 
tion as entirely unfair treatment of the witness and an attempt to 
unnecessarily embarrass him. 


A. He did not. 
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192 Q. Do you not know that he was there when the ejectment 
suit was commenced ? 

A. Yes; but that was not in 1874. 

193 Q. When did you first go to see him after he went to Mrs. 
Corse’s ? 

Solicitor for the defendant, Leonard Mackall, objects to the ques- 
tion, as it is already answered and the rights incident to cross- 
examination are limited to the province of correcting any errors 
that the witness may have made on the direct. 


A. I paid him two (2) or three (38) visits. I remember one 
492 __ visit particularly in the evening when the ladies were sitting 
out in the yard. 
194 Q. When were those ? 
A. I cannot remember. It was in the summer, but I do not re- 
member what year or anything about it. - 
195 Q. Was it before or after your mother’s death ? 
A. It was before mother’s death. 
196 Q. When was it that he had those horses and carriages of 
which you speak ? 
A. In 1873 and ‘74. 
197 Q. Did he have them at the time that you went there in 
1874? 
Witness: Went where? 
W. WitioucHsy: To your fathers, and had this deed of trust 
made to you. 


A. In the summer of 1873 he had them. 
198 Q. Did he have them in 1874? 
A. No; I had them in 1874. He had made them over to me in 
writing. 
199 Q. Did he have them at the time that the deed of trust was 
executed ? 
A. He did. 
200 Q. Did he make them over to you after that? 
A. Yes, sir. 
201 Q. That was the time that he was starving, was it? 
493 A. Yes sir. 
202 Q. What did you give him when he made the horses 
and carriage over to you? 


Solicitor for the defendant, Leonard Mackall, objects to the question 
on the ground that the transfer of the horses and carriage has already 
been stated to have been given as a mere gift and in consideration 
of love and affection. 


A. I gave him nothing at the time; I gave him something before 
that. 

203 Q. Have you the writing? 

A. No, sir. | 
204 Q. Where is it? 
A. I expect Brooke has it; it was taken out of father’s pocket. 
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205 Q. How long had Brooke and his father been separated when 
that deed of trust was executed ? 
A. Some months. 
206 Q. State how long, as near as you can? 
A. I cannot state; it was less than a year, I think. 
207 Q. Was it three (3) months ? 
494 A. That I cannot say. 
208 Q. Was it a month ? 
A. Yes, sir; it was. 
209 Q. Would you say it was two (2)? 
A. I could not say how mary. : 
210 Q. Would you say it was two (2) months? 
A. That I cannot say to my knowledge. 
211 Q. How long after that did they continue to be separated ? 


_ Wrrvess. After the trusleeship? 
W. WILLouGHpBy. Yes, sir. 


A. That I cannot say; several months probably. 

212 Q. Two (2) months? ) 

A. That I cannot tell; I did not keep any record of it; I did not 
keep any memorandum of it. 

213 Q. Would you say it was two (2) months? 

A. At this time I do not remember. 

214 Q. Would you say it was two (2) weeks? 

A. No, sir; I would not say it was two (2) days, because I do not 
remember. 

215 Q. When did you say that you first knew that Brooke claimed 
the Georgetown property ? 

A. I never knew that he claimed it? 

216 Q. Did you not know that there was a deed made to 


g 


him? 
495 A. No, sir. 
217 Q. By the corporation. 
A. I know that father allowed the taxes to be unpaid. 


Solicitor for the defendant, Leonard Mackall, here enters his ob- 
jection to the two proceeding questions upon the ground that this is 
not the best evidence; either the deed must be produced or a certi- 
fied copy from the record. 


218 Q. Did you not know of a deed being mwnade in 1867—— 


A. No, sir. 
219 Q. By the mayor of the city of Georgetown to Brooke Mackall, 


Jr., for this property ? 
Witness: Did I know of it in 1867? 
W. WitLouGcubBy: Did you ever know of it? 


A. I have seen copies of those deeds. 
220 Q. When? 

A. Since father’s death. 

221 Q. Did you ever before? 

A. No, sir. 
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222 Q. Look at that deed and see if it is not in your hand- 

496 writing. : 

(Counsel for complainant here hands paper to witness.) 

A. (After looking at said paper:) This is my own handwriting. 

223 Q. When did you make that copy? 

Solicitor for the defendant, Leonard Mackall, objects to the ques- 
tion without the production of the original deed, and says that it is 
competent for the counsel for the complainant, by producing the 


bona fide deed, to conclusively show from it, as testimony already 
adduced, the handwriting of the witness and of its signing, sealing, 


and delivering. 


A. I do not remember anything about it. I do not think it is a 
deed at all. There is interlining there of father’s in his handwrit- 
ing . pencil, and there are omissions which make it an incomplete 
deed. 

224 Q.- What is the date of it ? 

A. Fourteenth day of October, 1867. 

225 Q. Will you lovk at this memorandum and tell me what it is? 


497 Solicitor for the defendant, Leonard Mackall, objects to the 

-memorapvdum as not evidence, unless to refresh the memory 
of the witness, and there is nothing which has already been ad- 
duced to call for memorandum to refresh the memory of the witness, 
and further objected to on the ground of its being totally unfair 
treatment of the witness, and objects to his answering. 


A. I do not know anything about it. Some isin my handwriting: 
and soine is not. The date is not my handwriting. 
The complainant, by his solicitor, offers the memorandum, of 
which the following is a copy, in evidence : 
“ FEBRUARY 9. 
“One dose 10 to 12; second dose, at 3.15 a. m.; third, at 7 a. m.; 
fourth, one table-spoon, 12 m.” 


And asks the witness: 


226 Q. If that is in his handwriting ? 

A. No, sir; it 1s not. 
227 Q. Is any part of it in your handwriting ? 
498 Solicitor for the defendant, Leonard Mackall, objects to the 

production of either a copy or the original of the so-called 

“memorandum.” 

A. Yes, sir; I think it is. 

228 Q. What part? 

A. All but the date. 

229 Q. When did you make it? 
F A. That Ido not know. I have got the memorandum of that 

ose. 

Solicitor for the defendant, Leonard Mackall, here protests against 

this offer to adduce testimony in the form of this memorandum as 
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an entirely useless consumption of time of the sitting, and seem- 
ingly for a purpose totally at variance with the issue between the 


complainant and the defendant, Leonard Mackall. 


WITNEss (continuing): That is a forgery. I have the one of that 


date. 
230 Q. What do you mean by its being a forgery ? 
A. It is fraudulent of this date. 
231 Q. You made it, did you not? 
499 A. I don’t think I did, but it looks like my handwriting. 
232 Q. Did you make that or not, except the date? 
A. That I do not know; not for the purpose of giving medicine 
at any rate; it is a fraudulent transaction ; it is a forgery. 
233 QQ. Did you ever make it? 
A. No, sir. 
234 Q. Do you swear here that that memorandum is not in your 
own handwriting, except the date? *¢ 
A. No; I would not swear that is not in my own handwriting ; 
the date is not; I will swear to that. 


Solicitor for the defendant, Leonard Mackall, objects to the intro- 
duction by the solicitor for the complainant of the word “ swear ” in 
his last question, as the witness is already under oath. 


WitseEss (continuing): That date is in Brooke’s own handwriting. 


235 Q. Iam not asking you anything about the date. 
A. No, sir. 
500 236 Q. What does that memorandum of “ table-spoon at 12 
m.” mean? 

A. I do not know. 

237 =. ' you keep a a memorandum of doses given by you ? 

A. I did. 

238 Q. Have you the memorandum with you of that day ? 

A. Yes, sir. ! 

239 Q. Have you it with you ? 

A. Mr. Newton has it is his possession. 

240 Q. Will you show it? 

A. If Mr. Newton has it and can find it. 

241 Q. (Addressing solicitor for defendant, Leonard Mackall.) Mr. 
Newton, will you produce it? 

Mr. Newton: I object to the whole of this testimony on the ground 
already stated ; and, having ne reason to object to the introduction 
of the memorandum tnat witness has reference to, I suggest as an 
explanation that, having numbers of papers in this cause, that such 
small matter as that memorandum—I cannot place my hands on it 

at this present time. 
501 242 Q. I will ask Mr. Newton if he will produce it ? 
Mr. Newton: I will produce it if it can be found, and am 
anxious to have it produced, as much so as counsel for the com- 
plainant. 


Witness: That memorandum I took the next day ; why I took 
it I don’t know. 
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243 Q. What memorandum ? 

A. Of the medicine that it is said that I gave him an overdose. 
I was in the room the next day and éo took it off the mantgl-piece and 
put it in my pocket. I have that memorandum, and I have a great 
deal more important than that in my own handwriting. 

244 Q. Was that the date that the occurrence took place when 
you are charged with giving an overdose? 


Solicitor for the defendant, Leonard Mackall, objects to the ques- 
tion on the ground that nothing touching the alleged overdose has 
been adduced on the direct examination of this witness. 


502 A. I do not know the date of the memorandum. 
245 Q. The date of the memorandum is February 9. I 

mean was February 9th the date ? 

A. I cannot say. 

246 Q. Was it the date on which you were discharged ? 

A. I never was discharged. 

247 Q. Was it the day on which you left? 

A. It was the last day that I gave him the medicine. 

248 Q. Was it the day on which you left? 


Witness: What do you mean? 
W. WitiovcuBy: The day on which you left your father. 


A. I was there the next day. 
249 Q. Was it before or after your father was removed upstairs? 


Witness: What? 
W. WiLLouGcusBy: This occurrence that we are talking about. 


A. It was after he was moved upstairs. 


WitTnEss: You mean the so-called overdose? 
W. WILLouGHusy: Yes. 


A. It was after he was moved upstairs. 
250 Q. Why did you leave if you were not discharged ? 
503 A. Because a nurse took my place. 
251 Q. Did you not understand that your father requested 
you not to be there? 
A. No,sir; he never did. 
252 &. Were vou not so informed ? 
A. Never. E 
253 Q. (Showing paper to witness). Look at that letter and say 
whether that is not in your handwriting ? 
A. Yes, sir; that is my handwriting ; I wrote that letter. 


Solicitor for the defendant, Leonard Mackall, objects to the intro- 
duction of that letter unless it is going to be introduced as evidence, 
and says that he shall instruct his client to answer no questions 
connected with the letter unless it is introduced in evidence. 

Solicitor for the complainant here offers and puts in evidence a 
copy of said letter, and the same is marked as Complainant’s Ex- 
hibit B. M., Jr., Y No. 1 and made a part hereof. 
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504 254 Q. Did you ever apologize to your father for having 
giving testimony against him in that divorce case? 


Solicitor for the defendant, Leonard Mackall, objects to the ques- 


tion as to testimony in the divorce case upon the ground that the | 


record embracing the depositions of the defendant, Leonard Mackall, 
is the best evidence. 


A. I have. 

255 Q. Look at this letter (showing: letter to witness) and state 
whether that is your writing. 

A. It is. 


Solicitor for the complainant here offers and puts in evidence a 
copy of the said letter last referred to, and the same is marked as 
complainant’s Exhibit B. M., Jr., X No. 2and made a part hereof. 

To the making a copy of said letter an exhibit the solicitor for 
the defendant, Leonard Mackall, desires that the record shall show 
that no objection is made on the part of his client. 


505 256 Q. Did you ever ask Mr. Christy and his wife to join 


with you in bringing a suit against Brooke Mackall to set . 


aside this deed to Brooke of 1880? 


Solicitor for the defendant, Leonard Mackall, objects to the ques- 
tion purely from the stand-point of its legal impropriety; that the 
matter upon which the question is addressed has not been adduced 
in direct testimony.) 


A. I think I did. 

257 Q. Did they accede to your request ? 

A. They did. 

258 Q. Did they join with you in said suit? 

Solicitor for the defendant, Leonard Mackall, objects to the ques- 
tion upon the ground of a professional right, as attorney of record 
in this case and in the case referred to by the counsel for the com- 

plainant, to state that he understood, at the time of the insti- 
506 tution of the suit alluded to by the counsel for the complain- 

ant, that he was retained, substantially, by Mrs. Christy and 
made her a defendant, for reasons of propriety as due from a gentle- 
man to a lady, merely pro forma. 


A. Mr. Christy prepared the first papers. 

259 Q. Answer the question. 

A. Yes, sir; they did. 

260 Q. Where is the suit pending ? 

Solicitor for defendant, Leonard Mackall, objects to the question 
propounded as to Joinder of Mr. Christy upon the ground of the stat- 
ute and analogous practice in equity relating to proprietory rights, 
separate and distinct of married ladies in this District. 


A. It is of record—on file. 
261 Q. In the District of Columbia ? 
' A. Yes, sir. 
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262 Q. Do you mean to say that Mr. Christy and his wife joined 
with you as complainants in that bill? 


Solicitor for the defendant, Leonard Mackall, objects to the 
507 question on the ground that the bill itself is the best evidence. 


A. Mr. Christy joined with me in spirit, but not 1n fact. 
PP, Q. Do you mean to say that Col. Christy prepared a bill to 

e? 

A. He did. 

264 Q. For the purpose of setting aside that deed ? 

A. He did. 

re Q. Where is that bill? 

Mr. Newton can produce it. 

266 Q. Will you produce it, Mr. Newton? (Speaking to the so- 

licitor for the defendant, Leonard Mackall.) 


Mr. Newton: At the proper time. 

Mr. WitLoucuby: Now is the proper time. 

Mr. Newton: I am_ not a witness in the case. I will produce a 
rough sketch of the bill prepared by Col. Christy and prior to the 
institution of the suit referred to, and state that Col. Christy had 
prepared it as memorandum and as an older lawyer for Mr. Daven- 
port to file a bill on to set aside the deed of February 27, 1880, al- 

leged to have been executed by the late Brooke Mackall to 
508 =the complainant in this cause. 


267 Q. Did you take your bill from that ? 


Mr. Newron: No, sir. My humble notions, based on experience 
in the practice of the law, is for every lawyer to digest his own 
cause and frame his own pleadings. 


268 Q. (To the witness.) Did any of your brothers or sisters sug- 
gest to you that you institute proceedings to set aside the deed ? 


Solicitor for the defendant, Leonard Mackall, objects to the ques- 
tion as an insinuation and intimation of the want of proper au- 
thority embraced ina retainer in the technical sense of retainer 
from the parties to this suit referred to to himself, and upon the 
ground, as previously stated, that the bill is the best evidence. 


A. All of them did. 
269 Q. Did their husbands also do it? 


A. Yes, sir. 
509 270 Q. Did they suggest it to you or did you suggest it to 
them? 


A. They all agreed to it. 

271 Q. Did you suggest it to them or they to you? 
A. They suggested that I should bring the suit. 
272 Q. Did you suggest it? 

A. They did. 

273 Q. Did you? 


Witness: To them ? 
W. WiLLouGHsy: Yes. 


24—106 
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A. No; I did not; my sisters advanced me some money to pay it. 

274 Q. What has been your occupation for the last four (4) or five 
(5) years? 

Witness: What has been my occupation ? 

W. WILLouGHBy: Yes. 


A. My health has been in such condition that I have not been 
able to fill any position. 
275 Q. Have you done anything? - 


Witness: For the last four (4) or five (5) years? 
W. WILLouGHBy: Yes. 


A. Fora few months I have. Do you want to know how I am 
supported ? 
W. Witioucuey: Yes. 
510 A. T am notvsupported by Brooke, as he says I am. 
276 Q. How are you supported ? 
A. Iam supported by my wife. 
277 Q. By her labor? 
A. Yes. 
278 Q. Who wrote the will that was made by your father? 


Solicitor for the defendant, Leonard Mackall, objects to the inter- 
rogatories addressed to the will upon the ground previously given 
that the will is not a paper in this case. 


A. Mr. Davenport. 

279 Q. Did you see Mr. Davenport about writing it? 

A. Yes, sir; I did at my father’s request; he directed me to. 
280 Q. Were you present when it was drawn ? 


Witness: When the will was drawn ? 
W. WILLovuGHBy: Yes. 


A. No, sir. 

281 Q. Did you suggest to Mr. Davenport what should be the 
terms of the will? 

A. Not at all. 
511 282 Q. Did you at your father’s request ? 
A. I did not. 

283 Q. Did you tell any one of the contents of that will after it was 
made and before your father’s death ? 

A. I don’t think I did. 

284 Q. Did you mention to your brothers or sisters or any one 
= a about the nature of that will before your father’s 

eath ! 

A. By his direction I did. He told me to tell them that he had 
made a will. I put it in bank until after his death, when I took it 
out. 

285 Q. Did you mention it to Mrs. Corse ? 

A. Never. 

286 Q. Did you not say to Mrs. Corse that you had fixed every- 
thing so that Brooke would not have bread in case your father 


died ? 
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A. No, sir. 

287 Q. Did you not say that in the presence of a servant of Mrs. 
Corse? | 

A. No, sir. 

288 Q. Did you ever speak of it to anybody ? 

A. I suppose I did. 

289 Q. To Mrs Corse? 

A. I donot think that I ever did. 
512 290 Q. Did you tell Mrs. Corse that Brooke had spent a 
large amount of your father’s money ? 

A. Oh, yes; I think I did. 

291 Q. Did you speak of the amount? 

A. Oh, no; I never heard of the amount then; it was a large 
amount; I have heard father state but I never knew myself; I only 
knew what father told me. 

292 Q. Were you not asked by your father to give up your trus-- 
teeship ? 

Q. F was. 

293 Q. When ? 

A. I do not remember. Brooke has the paper there. 

294 Q. Was it in 1878 or about that time? 


Witness: Let me see that paper, please. 
(Upon paper being shown the witness he — :) 


A. I guess it was about that time; Brooke has the letter that I 
wrote him, father, who said that Brooke had taken the letter. 

295 Q. Was the deed prepared by your father to make Mr. Brad- 
ley trustee ? 

A. Yes, sir. 


513 (Upon paper being shown the witness, he says :) 


I never saw him sign. I never saw this before. He came to 
me, but I refused to sign, and wrote him a letter telling him that 
the time would come when he would thank me as a son for not 
signing it, and that time did come. 

296 Q. Did you testify in that divorce suit, speaking of your 
father, as follows: “I saw him strike her (meaning your mother), 
with his hand.” Did you testify to that? 


Solicitor for the defendant, Leonard Mackall, objects to the question 
upon the ground of its total unfairness and want of accord with 
precedent and the practice, and as wrong in theory, as the record in 
the case upon which the question is propounded settles the ‘fact 
embraced in that question as to the testimony of the witness, and 
it is, secondly, entirely contrary to the practice, if the complainant’s 
counsel means it as a method of impeaching the testimony of the 
witness. 

514 A. Yes. 

297 Q. Did you say that he did several times in the presence 
of his children ? | 
A. I do not remember about that. 


, * 
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298 Q. Did you not say that he had been whipping his wife for 
seventeen (17) years ? 


Solicitor for the defendant, Leonard Mackall, objecis to the question 
for the reasons last stated. | 


A. No, sir; I would like to make an explanation. Father has 
stated to me since that Brooke was telling him that I did; that he 
had never himself seen it in the record, and you may say that Brooke 
said you said so, and that Brooke made me believe it. 

299 Q. Did you not testify in open court ? 


Solicitor for the defendant, Leonard Mackall, objects to the question, 
as the record shows that this proceeding was a regular one in chan- 
cery before an examiner. 


515 A. I did, bué I never testified to that; my testimony in 
open court is in writhg. * 
300 Q. Do you say now that your father rented the house on Fif- 
teenth street, or was it rented by Brooke? 
A. It was rented by Brooke as father’s agent. He always attended 


to father’s business. Brooke never had any money to rent a house. 


301 Q. Was that in writing? 

A. I think it was, but it never was paid for. 

302 Q. Will you swear that it never was paid for? 

A. It was not paid for, and Mr. Ulke told me so himself. 


Solicitor for the defendant, Leonard Mackall, objects to the form 
in which the last question was put, and as a method of threatening 
the witness. 


303 Q. Please look at the lease dated the seventeenth day of Octo- 

ber, 1868, between Henry Ulkey and Brooke Mackall, Jr., 

516 and will you now, after looking at said lease, say that this 

“ eet was by Brooke Mackall, Jr.,as the agent of your 
ather ! 


Solicitor for the defendant, Leonard Mackall, objects to the ques- 
tion, and says that he must protest against this proceeding ; that the 
witness has already answered as to the character of the complainant 
in the capacity of manager for his father, and the question is simply 
put to “catch” the witness. 


A. Yes; Ido. He has not got the word trustee that he gave in 
his receipts. I never saw this before (referring to the lease then in 
his hand dated October 17, 1868, and referred to in the last preced- 
ing question). I know that Brooke rented it as father’s agent, 
although it does noi say as father’s agent. 


Solicitor for the defendant, Leonard Mackall, here enters a further 
objection to the question last put, and upon the ground dis- 

517 __ tinctly that every inference from the issue between the com- 
plainant and the defendant, Leonard Mackall, in this cause 

goes to show the incapacity of Brooke Mackall, the complainant, to 
have signed any receipt and placed thereto the word manager or 
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agent, as he was, by necessary conclusion of common sense, based 
upon his relation to his father, as seen, simply manager for his 
father, having no fiduciary or legal capacity. 


304 Q. Don’t you know that the Foundery property was in the 
name of Brooke Mackall, Jr.? 


Solicitor for the defendant, Leonard Mackall, objects to the ques- 
tion upon the ground that the original deed of conveyance or a cer- 
tified copy of it from the records is the best evidence as to in whose 
name the property is held. 


A. No, sir. 
305 Q. Will you say that it is not? 


518 Solicitor for the defendant, Leonard Mackall, here directs 
the witness not to answer the question. 

Solicitor for the complainant here offers and puts in evidence a 
certified copy of the deed of trust referred to, and the same is accord- 
ingly marked as Complainant’s Exhibit B. M., Jr., Z No. 3, and 
made a part hereof. 


306 Q. Now, do you not know that Brooke Mackall built the 
house on that Foundery property alone ? 
A. He built them as father’s agent. 
307 Q. Now, how do you know that he built them as your father’s 
agent ? 
A. Father told me so. 
308 Q. Is that the only way that you know? 
A. Yes, sir; it was father’s property that he built it on. 
309 Q. Have you wantiabel with Richards to settle this contro- 
versy with you ? 
Solicitor for the defendant, Leonard Mackall, objects to the 
519 question for two (2) reasons: Ist, the two several issues em- 
braced in the cause No. 8118, Mackall vs. Richards and others, 
between the complainant and the defendants, respectively, Richards 
and L. Mackall, are absolutely one from the other distinct and sep- 
arate; 2nd, because the issue between the complainant in this 
cause and Leonard Mackall is simply based upon, first, the capacity 
in which the defendant, Leonard Mackall, is sued as brother of the 
complainant, and, secondly, in the capacity as trustee of the late 
Brooke Mackall. ‘The issue originated in the fifth praver of the bill 
praying for a decree requiring the defendant, Leonard Mackall, to 
execute a deed of conveyance to the complainant herein. The issue 
between the complainant and the said defendant, Leonard Mackall, 
leaves no possible inference that Leonard Mackall had any 
520 —iright, subsequent to the decision of the case of Leonard 
Mackall, trustee, against said Richards, referred to in this 
record, to negotiate with said Richards. 
A. No, sir. 
310 Q. Did you not understand that terms could be effected with 


him without a lawsuit? 
A. I do not know that I ever did. 
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311 Q. Did you not state that “ I have ascertained that terms can 
be effected with Richards which will not cost a lawsuit ? ” 


Solicitor for the defendant, Leonard Mackall, objects to the ques- 
tion on the ground of unfairness, and that it is apparently based 
upon awritten manuscript in the hands of counsel for the complain- 
ant,and unless it is produced in evidence either in the form of a let- 
ter or memorandum to refresh the memory of the witness he objects 
to the question. 

Solicitor for the complainant says that the question is not insisted 
upon. 


521 312 Q. How many children did your father have at his 
death ? 
313 Q. Were there any of them depending upon him for support ? 
A. None but’ Brookg. 
314 Q. Do you swear that Brooke was depending upon him for 
support at his death ? 


Solicitor for defendant, Leonard Mackall, objects as to the form of 
the interrogatory in using the word swear as a quiet way of threaten- _ 
ing the witness as to the obligation of his oath. 


A. To the best of my belief it is true. 
315 Q. Was your father engaged in any business ? 
A. No, sir. 
316 A Had he earned any money during the last five (5) years ? 
A. Yes. 
317 Q. In doing what ? 
A. Twenty-seven hundred dollars ($2,700) that he received and 
six thousand dollars ($6,000) that he drew from the Depart- 
022 ment; that was the money that was supporting Mr. Brooke 
and father. 
318 Q. Is that what you mean about his being dependent upon 
his father for support ? 
A. Yes, sir; he has got that money now. 


Solicitor for the complainant here announces that he is through 
with the witness, and turns him over to the counsel for the defend- 
ant, Leonard Mackall. : 


Adjourned till Saturday, November 4th, 1882, at ten (10) o’clock 
a.m. 
(S’g’d) EDWIN FORREST, Examiner. 


SATURDAY, Novemder 4, 1882—ten (10) o’clock a. m. 
Met pursuant to adjournment and adjourned till notice. 


(S’g’d) EDWIN FORREST, Examiner. 


Tuurspay, November 16, 1882—ten (10) o’clock a. m. 


523 Met pursuant to notice and adjourned til- to-morrow 
(Friday, November 17th, 1882) at ten (10) o’clock a. m. 
(S’g’d) EDWIN FORREST, Examiner. 


Piaaee. 
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Fripay, November 17, 1882—ten (10) o’clock a. m. 


Met pursuant to adjournment. 
Present: W. Willoughby, solicitor for complainant, and R. M. 
Newton, solicitor for defendant, Leonard Mackall. | 


Whereupon the witness, LEONARD MACKALL, was produced, and 
on redirect examination testified as follows: 


By R. M. Newton: 


Q. Touching the subject of the suit for divorce of your mother 
against your father, was it or was it not instituted in 1861 ? 


(Solicitor for defendant, Leonard Mackall, here produces and 
hands to the witness the original bill filed in the case to refresh his 
memory as to the date.) 


A. Yes, sir; it was filed January 7, 1861. 
Q. Would or would not the deposition of yourself in that 
524 case be the only means of certifying what you know as to the 
_ time of the beginning of the trouble that resulted in the insti- 
tution of that suit? 
A. Yes, sir. 


Solicitor for the defendant, Leonard Mackall, here offers and puts 
in evidence the deposition of Leonard Mackall in said divorce suit 
of Martha Mackall against Brooke Mackall, and the same is accord- 
ingly marked as Defendant L. Mackall’s Exhibit L. M. No. 1. 

Solicitor for the complainant objects to the introduction of the 
said deposition in evidence as incompetent. 


Q. You state in your deposition, which was taken in the spring 
of 1862, that until the winter previous you had been away from 
home a good deal. Were you or were you not living from the fall 
of 1860 to — spring of 1861 at Bellefont, Pennsylvania ? 

A. I was. 
525 Q. From the spring of 1861 to the spring of 1862 were you 
or were you not residing at home with: your parents, No. 1905 
Pennsylvania avenue, in this city? 

A. I was. 

Q. When did you leave for the South? 

A. In the spring of 1862. 

Q. When did you return from the South—what month and 
year? 

A. August, 1865. 

Q. You were living with your parents in 1859? 

A. Yes, sir. . 

Q. After the commencement of the trouble between your father 
and mother, in 1859, did or did not vour father and the complain- 
ant in this cause live together, separately and apart from the rest of 
the family, in separate apartments of the house No. 1905 Pennsyl- 
vania avenue? 

A. They did. 

Q. Do you consider that you took the side of your mother in her 
suit for divorce? 
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A. I tried to be neutral, as far as I could. : 
526 Q. Do you remember telling your mother that you would 
not attend and give testimony in her suit for divorce unless 

you were summoned ? 

A. I do. 

Q. Please state the substance, if you remember it, of that conver- 
sation. ; 

Solicitor for the complainant objects to the question. 


A. Well, I tried to make friends as much as I could between father 
and mother, but found that tiey were both influenced, father by 
Brooke and mother by a couple of ladies. I found that I could not 
make a compromise, and I gave my evidence only when I received 
a subpoena, and that was one of the eauses that induced me to go 
South. | e 

Q. Do you remember whether er not your oath was taken to the 
testimony given by you in the divorce suit before you went South 
or afterwards? 

A. Not until I returned. 
527 Q. You stated, in your reply to a question of complainant’s 
counsel, that your father and the complainant lived together 
after 1859, except when they quarreled. What was the cause of the 
quarrel that occurred between them? 

A. Father attempted to manage his own affairs; it was on that 
account that they quarreled. 

Q. How many quarrels did they have from the time that they 
began to live together in 1859 until the death of your father, if you 
remember? 

A. Quite a number. 

Q. Did your mother procure a decree of divorce from your father? 

A. Yes, sir. 

Q. What was the date of it? 

(The solicitor for the defendant, Leonard Mackall, here hands the 
witness the original decree of divorce of the supreme court of the 
District of Columbia to refresh his memory.) 


A. November 9, 1865. 
Q. The matter was appealed to the general term and the 

528 decree of the general term was what? 
A. The decree of the general term was made February 17, 

1866, affirming the decree of the lower court. 

Q. Were the quarrels that you have reference to after the decree 
of divorce or before ? | 

A. Both before and after. 

Q. Was it before you were made trustee or after that you first 
learned that your father did not intend to give lot seven (7), square 
two hundred and twenty-three (223), to the complainant? 

A. I have always known it; father told me at the time that I was 
made trustee that Brooke had control of his property so long that 
he believed the property was his. 

Q. What else did he state ? 
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A. He said that Brooke had been mismanaging his affairs and he 
intended to take the management of his affairs in his own hands. 


Counsel for the complainant desires to have it understood 
529 that he objects to all this testimony, but does not wish to re- 
peat the objection to every question. 


Q. Do you or do you not mean, in answer to the question of the 
complainant’s counsel upon this subject, to state or to be understood 
as having said that it was only after you were made trustee that your 
attention was called to the claim of your brother, the complainant, 
to this lot ? 

A. Yes, sir. 

Q. Please inspect the interrogatories and answers and the memo- 
randum now handed you and state when and where and under 
what circumstances they were written. 

A. They were written in the latter part of the summer of 1879. 
During one of the visits of my father to me he directed me to get 
paper and he read from small slips of paper that he had, and di- 
rected me to copy certain questions and he would answer ‘them in 
writing. 


530 Solicitor for the defendant, Leonard Mackall, offers the cer- 
tain interrogatories and answers and the memorandum, em- 
bracing the statements of the late Brooke Mackall, Senior, in evidence, 


and the same are put in as evidence and accordingly marked as De- 
fendant L. Mackall’s Exhibit L. M. No. 2. 


Solicitor for the complainant objects to the last offered evidence 
by the solicitor for the defendant, Leonard Mackall, as incompetent. 


Q. Were the interrogatories filed herewith as exhibits in the case 
written by yourself? 

A. Yes, sir. 

Q. Are the answers and the memorandum i in the handwriting of 
your father ? 

A. Yes, sir; he wrote them in the room. 

Q. In your presence ? 

A. Yes, sir. 

Q. How many trustees did your father have in his lifetime, and 
who were they, in order ? 

A. Brooke, Hill, and myself. 
531 Q. Did you or did you not succeed Hill as trustee ? 
A. I did. 

Q. Did your father ever state to you or in your hearing his rea- 
sons for displacing the complainant as trustee? 

A. He said that Brooke was mismanaging his property ; that his 
private debts were so enormous that he was compelled to put it out 
of his name. He said that he wished to manage his own affairs, but 
found that he could not manage them, as they were under Brooke’s 
control. 

Q. What children lived with your father after he ceased to live 
with your mother in 1859? 


20—106 
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A. Brooke, Ben, and Barton. | 

Q. What was the relation between your father and his daughters 
after the proceedings of divorce by your mother were taken ? 

A. Very pleasant. 

Q. Please state the circumstances connected with the purchase by 

you for your father of the overcoat which you stated that you 
532 gave him at a certain time—what did you give, &c.? 

A. I fuund that father had_not an overcoat and I told him 
if he would have his measure taken I would have one made for him. 
He had his measure taken and I sent it to Baltimore and my tailor 
there made him an overcoat; it was sent here to me, having cost 
forty-eight dollars ($48). 

Q. State whether or not you paid for it yourself? 

A. I did.: 

Q. What was thé date of this present from you to your father, or 
about what date? : 

A. It was some time in November, 1873. 

Q. You have said, in reply to question of complainant’s counsel, 
that the complainant and your father lived together most of the 
time after your wife and yourself left your father’s house on Fif- 
teenth street, in this city, because the complainant had insulted 

your wife. How many quarrels did your father and the 
533 complainant have between that time and the time of the 
death of your father ? 

A. He had several, but I cannot state how many with accuracy. 

Q. How much money did you say you had given your father at 
different times previous to his death ? 

A. I have given him three hundred and fifty (350) to four hun- 
dred dollars (400). 

Q. At what time was it that your father visited you at your room 
every day, and talked to you about making a will ? 

A. It was during the’summer of 1879. — 

Q. State what happened between your father and yourself when 
- — you the will and what was done with it; state that in 
ull. | 

A. Father and myself generally met at my room every day, and 
when we did not meet there we would meet at the Riggs House. 

On_ this occasion I was at the Riggs House by appointment, 

d34 and while staying there I saw father get out of the car and 

come into where I was, and he handed me this paper and 

said: “ This is my will. I want you to put it into a safe place.” 

He said : “You had better put it into the bank ; you had better put 

ae now.” I went over to the bank and put it into the savings 
ank. 

Q. Into what savings bank ? 

A. The National Safe Deposit Company, on the corner of New 
York avenue and Fifteenth street. 

Q. State, as nearly as you can remember, the year and the month 
of this occurrence. 

A. December 9, 1879. 
Q. Explain what you mean when you said that you had, at your 


— 
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father’s request, told Mr. Davenport what should be the terms of that 
will. | 
A. Father gave me a slip of paper when I was sitting in the Riggs 
House, and directed me to take it to Mr. Davenport to write his will. 
I did so and left it with him and called the next day and got 
it. 
535 Q. Was that paper enclosed in an envelope? 
A. It was. 
Q. Did you read it before yuu gave it to Mr. Davenport? 
A. I did not. 


Solicitor for the defendant, Leonard Mackall, here offers and puts 
in evidence a certified copy of the will of the late Brooke Mackall, 
deceased, and the same is accordingly marked Defendant L. Mackall’s 
Exhibit L. M. No. 3. 


Q. When did your father say that Brooke and he had not spoken 
fora year? State what he said as to the cause of his not having 
spoken to him ? 

A. He said to me during his sickness that he and Brooke had not 
spoken for a year, and that it was on account of the money that he 
had received from appropriations of Congress to pay the balance of 
the money on lot 7, square 223. He said that he had tried to 

et some of that money, but he never could; that he had 
536 asked Mr. Christy to try to get some of that money. 
Q. And it could never be gotten ? 

A. No, sir. 

Q. What was the conversation about your father intending to 
marry a certain lady and of your father’s being in his dotage? 

A. Father stated to me during the summer of 1879 that Miss 
Hunter had told him that she had heard that Brooke was circulat- 
ing a report about father’s going to marry her, and also that Brooke 
had circulated a report that father was in his dotage. 

Q. Was any reference to that conversation made by your father 
during his last illness, in your presence? 

A. No, sir. 

Q. Did or did you not leave Bellefont finally in the summer of 
1868 ? : 

A. I think I did. 

Q. Did you not come to Washington and live with your father in 
1868? 


A. Yes, sir. 
537 Q. How long did you live with your father after you left 
Bellefont ? . 


A. I lived with him about a year; probably longer. 

Q. What period of that year, 1869, was it that you went to Balti- 
more to live ? 

A. In the spring. | 

Q. Why did you leave your father’s house on Fifteenth street in 
1869 ? 
A. It was on account of Brooke’s insulting my wife. 
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Q. Did you or did you not live in Baltimore altogether nine (9) 
years ? 

A. I did. 

Q. How many years did you first live in Baltimore after leaving 
your father’s house in 1869? 

A. About five (5). | 

Q. What was the relation between your father and yourself dur- 
ing the period of your first residence in Baltimore? 

A. Very pleasant. He made me several visits. 

Q. Did he correspond with yourself and your wife ? 

A. He did. 
538 Q. Where did you live between the period of your first 
residence in Baltimore and your second residence there? 

A. I lived here. 

Q. When you lived in Washington as an employee of the late 
board of public words hew often did your father come to see you ? 
State where he generally saw you and under what circumstances. 

A. I saw him nearly every day. The days that I would not go 
to see him he would come to see me, where I was working on Capitol 
Hill. Sometimes he would meet me in the morning and I would 
take him up in the buggy, and then he would walk home some- 
times, and sometimes he would come up there and I would bring 
him home in the buggy. 

Q. When did you go next to Baltimore and live? 

A. I went there just before the board of public works smashed up, 

but I remained on the pay-roli until it smashed up. I 
539 — to Baltimore and was employed on the Northern Central 
railroad. 

Q. What was the relation between your father and yourself 
during the second period of your residence in Baltimore? 

A. Very pleasant. He came over and paid me three (3) or four 
(4) visits. He stayed with me one night. 

Q. Did you ever at any time carry a letter from your mother to 
= ey in which she requested him to return and live with her? 

. I did. : 

Q. State about the time or any circumstances connected with it. 

A. I judge it was about a year before she‘died I told her that on 
account of her daughters I thought it would be best for them to be 
friends, and after several days of thinking she gave me this note. 
I did not see it. She gave me the note and I took it to my father. 
He was living then on C street, the same street that he died —. 

Q. On the corner of 43 street and C street ? 
540 A. No, sir; the house that Dr. Walsh lives in now. 
Q. Will you state what was the cause of the complainant’s 
leaving your father before you were made trustee in 1874? 2 
A. He told me that Brooke had broken into his trunk and broken 


the door of his room open, and that he did it for the purpose of. 


getting some papers, and also because Brooke did not agree with 
him in his desire to manage his affairs. 

Q. How long did your father live alone after the complainant 
left him in 1874? 
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A. I cannot say. 

Q. Where did the complainant live after he left his father; do 
you know? 

A. He was living somewhere on Sixth street. 

Q. Did he live in comfortable style? 


Witness: Who? 
R. M. Newton: The complainant. 


A. Yes, sir; he always lived in comfortable style. 
Q. Did your father live in much comfort when he lived 
alone? 
541 A. He did not. 

Q. Before the separation, in 1874, did the complainant and 
your father take meals together at the same table and have the same 
fare? State, if you know, and if you don’t know state so. 

A. My father did his own cooking in his room; what little he did 
have to eat he cooked for himself. I have seen that done. The 
night that I stayed with him he cooked my breakfast; he had 
oysters. I reco!lect it very well. He was living at Mrs. O’Bryan’s. 

Q. Before the separation, in 1874, do you know from what your 
father told you whether or not the complainant and he took meals 
at the same table and ate the same fare? 

A. They did for awhile. 

Q. Did the complainant take meals with your father when he 
cooked in his own room? 

A. Not that I know of. 

Q. Do you mean by stating that they did for awhile that 
542 they took their meals at a boarding-house together or hotel 

together ? 

A. Yes, sir. 

Q. For how long a time was that? 

A. I do not know. I cannot state what he said; he told me so 
many things. 

Q. Did you pay for your father’s meals after the occurrence re- 
ferred to between the compiainant and himself? 

A. I used to go up and buy father oysters and bread and things. 
He afterwards went into next door and took his meals. I gave him 
a portion of this money that I gave him to pay for them. 

Q. When you gave up nursing your father did you do so because 
the complainant had said that you had given him an overdose? 

A. No, sir. 7 

Q. What were the causes of your relinquishing charge of your 
father as nurse? 

A. I had requested him for some time to get a nurse and a hurse 

was obtained. I then relinquished my charge. 
543 Q. Were you an invalid at that time? 

A. I was. I was taken siek with the asthma, and I could 
not attend to him. 

Q. How long have you been an invalid, and what is your dis- 
ease ? 

A. I have been suffering with asthma for seventeen (17) years. I 
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suffer with spasmodic asthma, and when these spasms are on me I 
suffer very much. I have been obliged to go toa hospital for it. I 
have been under treatment of different physicians in different parts 
of the country. I had to give up my position in Baltimore on ac- 
count of my health. 

Q. Were you taken with an attack of asthma previous to your 
giving up charge as nurse of your father? 

A. I was. I never had a bed to lay on; I had a lounge. I never 
took off my clothes. I had to make the fire and such things, which 

brought on my attack. . 
544 Q. How long did your father live after the alleged over- 
dose? 

A. I suppose about three (3) weeks. As far as the date is con- 
cerned, the alleged overdose is on the date that the nurse was ob- 
tained, and I suppose from that slip of paper that Brooke handed 
me that he got it in the same way. It was about a month after the 
alleged overdose before father died. 

Q. You have already seen the decree of divorce in this case of 
your mother against your father. Did you know at the time of 
your mother’s death, in 1879, that she had been divorced from ‘your 
father ? 

A. I never knew it until a couple of weeks ago, when I got hold 
of those papers. Until then I never knew that they had been di- 
vorced. 

Q. What was the cause of your not having known that fact until 
so recently? 

A. Mother never said anything to me about it. I never saw the 
papers. 
Q. 1 want to know whether it was because you took no in- 
545 terest as a partisan, or what was the reason ? 

A. I never did take any interest in it at all. 

Q. Who owned house No. 1905 Pennsylvania avenue? 

A. Father. 

Q. Was that property ever made over by your father to your 
mother ? 

A. Yes, sir. 

Q. When was it done and what were the circumstances of the 
transfer ? 

A. I cannot tell the year. 

Q. State about what time. 

A. It was during the time we lived in Baltimore. It was in set- 
tlement of the family trouble—in lieu of alimony. 

Q. Where was your father living when you got back from the 
South, in 1865? : 

A. He lived on Twelfth street. 

Q. Was or was not the cause of your not knowing very definitely 
where your father lived during a portion of the time from 1865 

to 1873 and ’74 due to the fact that you lived, from the sum- 
546 mer of 1865 to 1868, at Bellefont, Pennsylvania ? 
A. Yes, sir. 
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Q. After leaving Baltimore how long did you say you lived with 
your father in the house on Fifteenth street ? 

A. I lived with him for a year. 

Q. You went to Baltimore and lived the- first immediately after 
you left your father’s house; did you or did you not? 

A. Yes, sir. 

Q. During two (2) weeks of your nursing your father were the 
medicines changed from time to time? : 

A. Yes, sir; they were. 

Q. State how often they were changed. 

A. Ido not remember how often the doctor changed them; I 
know they were changed. 7 

Q. Was it your habit to make a memorandum of the hours at 
which the medicines were to be given him? 

A. Yes, sir. 

Q. Do you remember when the opiate medicine of which you 
were accused by the complainant of having given an overdose was 
given—whether during the first part of your nursing or the latter 

art ? 
547 A. It was the last dose that I ever gave him. 
Q. Are you certain that the memorandum, a copy of which 
— introduced by the complainant in this cause, was written in your 
handwriting? 

A. It was, with the exception of the date. I always write the 
month in full. 

Q. Did you put the date upon it—upon that slip? 

A. No, sir. 

Q. Was this memorandum used by you at the time that you were 
giving the opiate to your father or before that opiate was used? 

A. It was before that opiate was used. 

Q. What restoratives were given your father at the time of the 
alleged overdose ? 

A. Coffee, and they gave him something to make him vomit, and 
he vomited. 

Q. How much coffee did he drink? 

A. He drank about a small teacupfull. 

Q. During your visits to your father after the alleged overdose 

did you ever hear that he had been made worse by the dose 
548 that you gave him, which is the alleged overdose? 
A. I never did. 

Q. During the time that you nursed your father did he ever com- 
plain of your clothes being perfumed with the odors of tobacco, and 
say to vou that it was unpleasant to him? : 

A. He never did. On the contrary, he told me to smoke, as he 
sae that I was suffering from asthma, and that it is relieved by 
smoking. 

Q. How much money was advanced to aid in the institution of 
the suit which Mr. Davenport commenced to institute to set aside 
the alleged deed of February 27, 1880? 

A. Well, I gave Davenport as a retainer twenty dollars ($20). 
Q. Who advanced that money? 
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A. Mrs. Christy. 

Q. Did you state in your deposition in the divorce suit of your 
mother against your father that your father had been whipping his 
wife for seventeen (17) years? 

A. No, sir. 

Q. Who was the agent who rented the house on Fifteenth 
549 street occupied by your father in 1869? 

A. Mr. Ulke was the man who owned it; he is the owner 
of the house. 

Q. Did Mr. Ulke tell you that the rent contracted to be paid for 
that house by the complainant, as agent for your father, had never 
been paid ? 

A. He did on one occasion. 

Q. Do you think the complainant put the date February 9th on 
this memorandum made by him an exhibit in this cause to couple 
it with the opiate treatment ? 5 

A: I do; that ifin his handwriting. 

Q. February 9 was about the date that you quit nursing your 
father; was it or was it not? 

A. I do not remember the time; I know it was the date that the 
nurse was gotten. 


Recross-examination by W: WILLouGHBy: 


Q. Does your suffering with the asthma affect your memory ? 
A. No, sir. 
Q. Have you made any arrangement with any one to give 
550 them a proportion of what you may recover if 7f you succeed 
in recovering in this suit? 


Solicitor for the defendant, Leonard Mackall, objects to the question 
as entirely unprofessional, indecent, and unbecoming a lawyer. 


A. No, sir. 
Q. Have you retained Gen. Henkle in this case? 


Solicitor for the defendant, Leonard Mackall, objects to the 
question. 


A. Yes, sir. 7 
Q. Who has advanced money to retain Gen. Henkle in this case? 


Solicitor for the defendant, Leonard Mackall, objects to the 
question upon the ground that it is a bold attempt to invade the 
private sanctity of a lawyer in his private relations. ; 


A. I refuse to answer; that is a private matter. 
Q. Who advanced money to retain Mr. Newton ? 
ool A. That is a private matter. I refuse to answer. 
_ Q. Has any advance been made by your sisters or your 
brothers-in-law for that purpose ? 


Solicitor for the defendant, Leonard Mackall, objects to the ques- 
tion for obvious reasons, which he says he need not state. 


Witness: For the purpose of carrying on this suit? 
W. WiLLouGHBy: Yes, sir. 
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A. Yes, sir. 

Q. And for the purpose of paying counsel ? 

A. Yes, sir. 

Q. Was the conversation in regard to the making of that will car- 
ried on from the summer of 1879 until the winter ? 

A. No, sir. I do not think he spoke to me but once or twice on 
em: subject. It was only commenced a few days before it was 
made. 

Q. Can you give the items making up that three hundred and 

fifty dollars ($350) ? 
5o2 A. It was in money. 
Q. Can’t you give the separate items? 

A. I don’t think I can. I gave him money to pay his room rent 
and I gave him money to pay the boy to take care of his horse and 
I gave him money to make a stall in the stable. I gave him money 
to pay for horse feed, and I gave him twenty dollars ($20) and ten 
dollars ($10) at a time. 

Q. What.room rent did you pay? 

A. I did not pay for the room; I gave him money to pay for it. 

Q. Where was he living then? 

A. He was living at Mrs. O’Bryan’s. 

Q. When did you pay for the overcoat? 

A. The bill shows the payments on it. 

(Witness here refreshes his recollection by looking at the bill.) 

Q. When did vou pay it? 

A. Ido not know, but the furniture was bought in November, 
1873. 

Q. Has the bill which is in your hand ever been paid by you? 

A. There is a balance due on the bill. 

Q. How much? 

A. There is a balance due of one hundred and sixty-five 
dollars and one cent ($165.01). 
Q. State what the amount of the bill was. 
. Two hundred and forty dollars and one cent ($240.01). 
. Then you paid seventy-five dollars on that bill ? 
. Yes, sir. 
. That is all? 
. Yes, sir. 
. That is the only way you paid for the overcoat, is it? 
Yes, sir. 
By making a payment of seventy-five dollars ($75) on that 


yt 


~ 
ww 
ww) 


OPOroreo> 


c. 
a 


. Yes, sir; but the overcoat is not included in the three hun- 
dred and fifty (350) to four hundred dollars ($400) which I gave 
him. 

Q. What do you mean by Brooke’s insulting your wife? 

A. I remember that he quarreled with father, and father went to 
his bed and my wife went to see him and he quarreled with her for 
going to father ; she had his meals taken to him while he was sick in 
bed; he was made sick by the quarrel. 
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554 Mr. Newton: What have you advanced as security to the 
arty from whom you purchased the overcoat for your father 

for the debt which appears of record as a balance due? 

A. He holds my note; I have had it renewed a great many times. 

Q. State how many times. 

A. The notes have always been drawn up for four (4) months, and 
I have renewed them each and every time. 

Q. You have renewed this debt by notes? 

A. Yes, sir. 

Q. Do you consider this debt as a valid debt among your liabili- 
ties ” ’ 

A. Certainly I do. 

Q. Which you expect to pay? 

A. Yes, sir. 

(Signed) L. MACKALL. 


Solicitor for the defendant, Leonard Mackall, here offers and puts 
in evidence an agreement made between Leonard Mackall, one of 
the defendants in this catse, and Wesley Willonghby, bearing date 
the twelfth day of December, 1879, for counsel fees, which will 

explain itself, and the same is accordingly marked as 
555 Defendant L. Mackall’s Exhibit L. M. No. 4. 

Solicitor for the defendant, Leonard Mackall, also offers and 
puts in evidence a rough copy of bill, prepared in the handwriting of 
Col. Christy, referred to in the cause, and the same is accordingly 
marked as Defendant L. Mackall’s Exhibit L. M. No. 5. 

Solicitor for defendant, Leonard Mackall, here announces that he 
has closed the testimony of the witness Mackall, as also his testimony- 
in-chief, and the same is accordingly closed. 


I, Edwin Forrest, an examiner in chancery, do hereby certify that 
the foregoing deposition was duly taken down by me and reduced to 
writing from the statements of the witness, at the times and place 
mentioned in the caption hereof,and was by said witness afterwards 

~ read over and subscribed to in my presence and in the presence 

556 of such of the counsel as attended ; and the said depositions 

were duly filed with me and are herewith returned, the wit- 

nesses having been by me first duly sworn to tell the truth, the whole 

truth, and nothing but the truth touching the matters at issue in 
said cause. 

I further certify that I am not of counsel for any of the parties to 
said cause or in any manner interested therein. 

(Signed) EDWIN FORREST, Examiner. 


Postal card addressed: Leon Mackall, Esq., 12th St., bet. H & I 
N. W., Washington, D. C. 
Wasu., D. C., Feb’y 25, ’80. , 
DeEAR Sir: I have had your case fixed for trial on the 30th of 
March. [am preparing for the trial & would like the deed to you 
for reference. 
Yours truly, 


(Signed) W. WILLOUGHBY. 
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MACKALL 
v8. In Eq. No. 8118. 
RIcHARDs ef al. 


Filed with the examiner this 30 day of October, 1882, by defend- 
ant, Leonard Mackall, as Exhibit L. M. A No. 1. 
(Signed) | E. FORREST, Examiner. 


557 ComMpLaInANT’s Exuisit B. M., Jr.,No. 1. Filed with the ex- 
aminer this second day of November, 1882. Edwin Forrest, 
examiner. 


Brooke MACKALL, Jr., 


v8. bin Eq. No. 8118. 
A. RicHaArps et al. 


806 12TH St. N. W., March 5th, 1880. 


DEAR Fatuer: I received your message by Barton & return the 
articles as you requested, and which I only took from your room at 
your express desire. I cannot imagine what I have done to have 
been refused admission to you while you were sick, for I faithfully 
nursed you for two weeks & should have continued my care and 
attention had you not permitted, perhaps instructed, the wise Brooke 
to drive me away. Of his insulting manner to me I will say noth- 
ing, but his insults to Kate and Ginne Scott they will never over- 
look, the latter particularly. I have been compelled to confine my 
inquiries as to your well-being to your physician & shall still do so, 
not intending to intrude myself on you unless you should express a 
wish to see me. I will be obliged if, after you have finished with 

them, you will return the articles which Kate loaned me for 
558 your use, either to her or to myself. Iam much pleased to 
know you are so much betier, & hope will you will soon be 


Very truly yours, 
(Signed) L. MACKALL. 


CoMPLAINANT’s Exuisit B. M., Jr., X No. 2. Filed with the exam- 
iner this 2nd day of November, 1882. Edwin Forest, examiner. 


BrooKE MACKALL, Jr., 


U8 bin Eq. No. 8118. 


A. RICHARDS et al. 


WASHINGTON City, January 1st, 1869. 


This is to certify that I, Leonard Mackall, having given testimony 
in regard to the divorce case between my father and mother deroga- 
tory to my father, believing at the time my mother to be actuated 
by motives far different from which I now know them to be, in the 
light of mature reflection, do herein express my regret at — 
done so, believing a neutral position in the unhappy affair woul 
have been the wisest. 
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I moreover testify that, as far as I am concerned, my father has 
acted and will, I believe, ever act asa father would act having his 


children’s best interest at heart. 
(Signed) : L. MACKALL. 


559 DerrenpAant L. MackaLv’s Exuisit L. M. No.1. Filed with 
the examiner this 17 day of November, 1882. (Signed) E. 
Forrest, examiner. 


MACKALL 
vs. In Eq. No. 8118. 
MacKatt et al.) 


In Circuit Court of the District of Columbia. 


MarTHA MACKALL 
vs. No. —. 
BrRooKE MACKALL. 
o ° 
« Divorce cases. 

Examination of witnesses on the part of the petitioner, before Wil- 
liam R. Woodward, begun on the 27th day of March, 1862, in the 
judge’s chambers at the court-house, Joseph H. Bradley appearing 
as counsel for the petitioner, and the defendant, Brooke Mackall, 
being present and appearing by his counsel, Thomas B. Blount, 
the testimony being taken by consent of parties, to be used in the 


trial of the above-entitled cause. 
* 


* * * * *« * 


TuEsbDAY, 29th April, 1862. 


Leonard Mackall; 25 next October; son of the complainant and 
defendant: 3 
Until this winter for several years past I have been absent from 
home a great deal. I have observed the manner and conduct of 
my father towards my mother when I was at home for several 
years. They were both, manner and conduct, very violent. I 
560 have seen him strike her on one or two occasions. He struck 
her with his hand; this in the presence of the children. I 
remember on several occasions, sometimes before daybreak in the 
morning, he come upstairs into my room while I was in bed and 
would lie on the bed alongside of me and would say he knew he 
had an awful temper and would do and say things to mother he 
was sorry for afterwards. He said he would swear that as long as 
he lived that he would never use a harsh word to her again. That 
would happen sometimes as often as two (2) or three (3) times in a 
week. On one occasion, at my uncle’s, Benj. Mackall’s, at Langley, 
Virg’a, he slept with me during the night. In the morning we laid 
in bed together for an hour or two, both awake, and he would say 
he thought mother was out of her mind and he would make an effort 
to do everything to please her; that she had always been a good 
and faithful wife to him; that she was the smartest woman 
561 ihe ever saw; that that she dressed the as handsomely with as 
little money as any one else. In the same conversation he 
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said he had struck her when he was angry, and was always sorry 
for it afterwards. He said he knew his temper was very violent, 
and always prayed to the Almighty to change his disposition. 

For several years past, on occasions when I was at home, I have 
known the children to have hardly anything to eat, and have heard 
h him say he honed to be better off one of these days. I have heard 
Y him tell the children he would give them each a cent apiece if they 
would not drink sugar in their coffee and would abstain from butter. 

The supply of fuel has always been very scanty. Sometimes 
| there was fire in the kitchen and sometimes not. During the time 
he was keeping two horses—sometimes three—and two carriages and 
a buggy. For a number of years past father and mother have not 

occupied the same chamber, and there has been no intercourse, 
562 by conversation or otherwise. Sometimes they would meet 
in different portions of the house, and he would tell her of 
her faults, and that she would regret it some future day. He com- 
plained of her not coming to prayers in the morning nor to the 
breakfast table; that she would read novels till one or two o’clock 
at night, and sleep too late in the morning. This he said in a rough, 
tantalizing manner. He would say to her in the presence of the 
children she was deranged. In reply she said she never would sit 
at the table with him, because he was always abusing her before her 
children, and that she would not attend his prayers because she 
Ss thought they were very sinful; that he was praying at her all the 
time instead of praying to the Almighty; that he was telling her 
her faults in his prayers, and saying that she was leading her chil- 
dren to the devil. 
One night I was coming from the theatre in company with 
563 Dr. Magruder and Col. Irvin, when I got to the house I found 
mother and some of the children at the windows crying. 
Mother told me father had locked the front door and said I should 
not come in, and that they were fastened in their room ; that father 
and Brooke had taken possession of my room. I went to the door 
to attempt to open it and father put his head out of my room win- 
dow and asked Dr. Magruder if he took sides with his son. Dr. 
Magruder replied he did not understand why he had locked meout. . 
Father said I had been going to places where he had told me not to 
go. The Dr. said he had known me for some time and did not 
think I would oppose father without a reason. Mother then said 
| "she was afraid of her life, and asked the Dr. if he could not get her 
out of the house. I do not remember his reply. I then said I 
would go somewhere else. The Dr. invited me to his house, and 
ma said, “ No, you must stay by me.” Father was still at the 
564 window. Dr. Magruder and Col. Irwin then left. I staid 
there. Mother asked me if I could not get a ladder to get up 
to the window. I said I thought not. I then went around to the 
back of the house and tried to get in the back building. I got on 
an adjoining shed and found father and Brooke looking out of the 
window, and I then got down and went round in front of the house 
again. Mother then threw me two blankets out of the window and 
I laid down under the front porch. It was a rainy, disagreeable 
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night; I think in the spring. I went into the house next morning 
and saw my father there, but have not slept there again till this last 
winter. 

Last December my eldest sister, Lilley, was very ill, and for several 
days there was no fuel in the house except what my brother Ben. 
would get around among the neighbors. Father knew this, for I 
have heard him told of it day after day. The family were all suffer- 
ing, as the weather was very cold, and it was with difficulty we 

could get fuel to cook. 
565 I have often heard my father tell mother he wished she 
would leave the house and go to Bellefont to live, for she 
prejudiced the children against him. She said she would go but for 
the children. 
I have seen a mark of violence on mother’s head a year ago last 


winter, but I do not know how it was made, except by hearsay. 
(S’g’d) L. MACKALL. 


Leonard Mackall states tome that shortly after the foregoing 
testimony was reduced to writing he left the city of Washington 
and hath lately returned to said city, and now appears before me 
and makes oath according to law that the facts stated therein are 
true to the best of his knowledge, recollection, and belief. I have 
very grave doubts as to my authority at this time to take this “jurat,” 
but do so at the request of counsel, submitting the questiun of au- 
thority to the judgment of the court. 

September 14, 1865. 

(Signed) WM. R. WOODWARD. 
566 1. Did you at any time give your son Brooke a deed for 
this property ? 

2. How long ago did you appoint your son Brooke agent to attend 
to this property ? 

3. When did you commence erecting the building on the corner 
of this property ? | 

4. How did you expect to pay for this property ? 

5. W-y did you not put the deed for this property on record ? 

6. Did you receive those rents, as agreed upon, from the Govern- 
ment? 

7. How much rent were you to receive from the Government? 

8. Is this property — valuable now as when Richards took it ? 


Ist. I do most solemnly swear that I never at any time gave a 
deed for this property to my son Brooke. 
567 2nd. Soon after I purchased it. 
ord. Just before the end of the war. 

4th. Out of the rent of this property, as arranged with Gen’l 
Canby, Assistant Secretary of War. I directed Brooke to get the 
materials for erecting this building, to be paid for as above. 

Sth. There was a family trouble at the time. I did not want the 
counsel on the other side to know it. 

6th. The quartermaster general, in settling the account, disal- 
lowed the sum agreed upon to be paid for rent, causing me to stop 
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the building. I directed Brooke to pay for the materials he had 
got in city property. They agreed to take it—suddenly changed, 
and levied on this lot. 

7th. General Canby said I should be paid rent for this property, 
whatever two or three respectable citizens should, on their oaths, say 


it was worth. Four respectable citizens, on their oaths, said it was 
worth $1,200 a month. 
8th. It would not bring half as much. 


DEFENDANT L. MAcKALL’s Exnuarsit lL. M. No.2. Filed with the 
examiner this 17th day of November, 1882. (S’g’d) E. Forrest, 
examiner. 


BrookE MACKALL, Jr. 
v8. In Eq. No. 8118. 
ALFRED RIcHARDs ef al. 


568 I domost solemnly swear, before Almighty God, that I never 

at any time gave a deed to my son Brooke for this valuable 
property, nor any other paper. Itis my property, and mine alone, as 
the records show. I made Brooke my agent to attend to this and 
other property of mine,as I was constantly —— in the Treasury, 
as accountant, and had no time myself todo so. He,as my agent, was 
to pay for putting up the house on the corner of this lot out of the 
rent I was to receive from the War Department, as per agreement 
with General Canby, who had charge of this business. I was to re- 
ceive what any two or three respectable men should, on oath, say it 
was worth. Ten of the most respectable men, on their ouths, said it 
was worth one thousand dollars per month. General Meigs, the 
quartermaster general, disallowed it in the settlement of the 
account, although General Canby promised I should have it., 

I was thus placed in a terrible dilem-a. I authorized 
569 Brooke to pay the claims in city property, which they agreed 

to take, but suddenly —— and levied on this property 
arranged between them. M. G. Emory says in his testimony that 
his claim was paid by Alfred Richards ; this was done that he might 
make this statement for Richards, that he had seen a deed from me 
to my son, which he knew was not true. Mr. Emory will excuse 
me. I have never been guilty of a dishonest act in my long life; I 
should have been had I given a deed for property I did not own. 
He also says, on cath, that the deed he saw was dated in 1862; again, 
he swears it was dated before the war. The truth is, this house was 
only commenced to be erected just before the war ended ; the walls 
was not up when General Lee surrendered, which put a stop to its 
erection. I want no better witness to disprove Emory’s stafements 

than Emory himself. Mr. Hyde, agent for Mr. Corcoran, on 
570° oath, says I had not paid for this property until the 22nd 

November, 1865, at which time he gave me the deed ; it was 
a combination between them to rob me of my property and my good 
name. Richards has already received over twenty thousand dollars 
rent for this property belonging to me, for which I have sued. 
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BrookE MACKALL, Jr., 
US In Eq. No. 8118. 


ALFRED RICHARDS ef al. 


Defendant L. Mackall’s Exhibit L. M. No. 23. Filed with the ex- 


aminer this 17 day of November, 1882. 
(Signed) EK. FORREST, Examiner. 


571 Derenpant L. Mackatwy’s Exuinit L. M. No. 3. Filed with 
the examiner this 17 day of November, 1882. (S’g’d) 
E. Forrest, examiner. 


BrookE MACKALL, Jr., . 
US. - In Eq. No. 8118. 


ALFRED RICHARDS et al. 


I, Brooke Mackall, Senior, of the city of Washington, in the 
District of Columbia, being of sound and disposing mind, memory, 
and understanding, make, publish, and declare this my last will 
and testament in manntr and form following, viz: 

First. That upon my, death my “body shall be decently buried 
according to the discretion of my executor hereinafter named, and 
that the funeral charges and expenses for the same shall be paid 
out of my estate. 

Secondly. I give, devise, and bequeath all my property, real, 
personal, and mixed, or may be hereafter entitled to, to and unto 
my children, Leonard Mackall, Benjamin Mackall, Donn Barton 
Mackall, Kate Christy, and Louise Owens, to them and their heirs, 
forever, the said property to be divided between the parties above 
mentioned. My daughters shall each receive a share or portion 
one-fourth less than the share or portion of any one of my sons 

named—that is, my daughters’ individual shares shall be to 
572 my sons’ individual shares in the proportion of three to four. 

The reason I make this discrimination between my said sons 
and daughters is this: That my said daughters have heretofore re- 
ceived from their mother and from me certain valuable properties 
which are more valuable than the difference between their shares 
hereby bequeathed them and that of my sons named. 

By this my last will and testament I do not give, devise, or be- 
queath to my son, Brooke Mackall, Junior, any part, parcel, or por- 
tion of my property whatever, as the said Brooke Mackall, Junior, 
has heretofore received from me many and large advances, and as it 
would be unjust to my other children hereinbefore named; but I 
direct Leonard to pay him one dollar. 

Thirdly. That upon the death of my son, Leonard Mackall, then 
and in that event I will and direct that the share or portion be- 
queathed and devised to him shall become the property of his wife, 

Rosalie W. Mackall, and her heirs and assigns, forever, and I 
573 further will and direct that in the event of the death of 

either of my sons, Benjamin or Donn Barton, without havin 
disposed of their portions or shares in my estate hereby devised cad 
without leaving wives or children, then and in that event the shares 
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or portions devised to them shall be equally divided between my other 
children, who are devisees herein, who may be living at the time of 
the death of said Benjamin or Donn Barton and the issue of such 
as may be dead, the issues of such taking per stirpes and not per capita, 
and should my son Leonard be dead at the time of the death of 
either Benjamin or Donn ‘Barton, they or either of them dying with- 
out issue or wives living; then the said Leonard’s share in their por- 
tions shall become the property of Rosalie W. Mackall. 
Lastly. Revoking and aunllinn all wills by me heretofore made, 
and ratifying and confirming this and none other to be my last will 
and testament, I hereby constitute and appoint my son, 
574 Leonard Mackall, trustee and executor of this my last will and 
testament, and I hereby give him, my said trustee, full power 
to sell and convey my property heretofore refer-ed to so as to re- 
duce said property to money before division, if in his diseretion it 
shall appear expedient that the same be sold, and I hereby waive all 
bond on the part of my executor and trustee. 
In testimony whereof I have hereunto set my hand and affixed 
my seal this the ninth day of December, in the year of our- Lord 


one thousand eight hundred and seventy-nine. 
B. MACKALL. [seat 


Signed, sealed, published, and declared by Brooke Mackall, Senior, 
the above-named testator, as and for his last will and testament in 
the presence of us, who, at his request, in his presence, and in the 
presence of each other, have subscribed our names as witnesses 
thereto. : 

Dec. 9, 1879. 

GRAFTON TYLER. 
ARMISTEAD PETER. 
LOUIS MACKALL. 


575 Before the Register of Wills, Supreme Court of the District © 
of Columbia, Holding a Special Term for Orphans’ Court 
Business. 


District OF COLUMBIA, To wit: 
May 3p, 1880. 

This day appeared Grafton Tyler, Armistead Peter, and Louis 
Mackall, the subscribing witnesses to the foregoing last will and 
testament of Brooke Mackall, late of the District of Columbia, de- 
ceased, and severally nade oath on the Holy Evangels of Alinighty 
God that they did see the testator therein named sign this will; 
that he published, pronounced, and declared the same to be his last 
will and testament; that at the time of so doing he was, to the best 
of their apprehension, of sound and disposing mind and capable of 
executing a valid deed or contract, and that their names as wit- 
nesses to the aforesaid will were signed in the presence and at the 


request of testator and in the presence of one another. 
Test : : A. WEBSTER, 


Register of Wills. 
27—106 
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576 District or CoLumBtia, Jo wit: 


I, Hiram J. Ramsdell, register of wills for the District of Colum- 
bia, do hereby certify that the foregcing is a true copy of the origi- 
nal will of Brooke Mackall, deceased, and the probate thereto filed 
and recorded in the office of the register of wills for the District of 
Columbia aforesaid, and also that the said will, after having been 
proven by the witnesses whose names appear in the foregoing pro- 
bate, was, by order of the supreme court of the District of Columbia, 
holding a special term for orphans’ court business, duly admitted to 
probate and record on the seventh day of May, A. D. one thousand 
eight hundred and eighty. : 

In testimony whereof I hereunto subscribe my name and affix 
the seal of the said supreme court, special term for orphans’ court 
business, this fourteenth day of November, anno Domini 1882. 

[ SEAT. ] (Signed) H. J. RAMSDELL, 
Register of Wills for the District of Columbia. 


577 Derenpant LI. Mackany’s Exurmrr I. M. No. 4. Filed 
with the examiner this 17 day of November, 1882. (S’g’d) 
Kk. Forrest, examiner. 


BrooKE MACKALL, Jr., 
US. In Eq. No. 8118. 
ALFRED RIcHARDs et al. 


This agreement, made this twelfth day of December, 1879, between 
Leenard Mackall, trustee of Brooke Mackall, of the first part, and 
Westel Willoughby, of the second part, witnesseth : | 

That whereas the said W. Willoughby has been for a considerable 
period acting as counsel in the case of Richards and others vs. Brooke 
Mackall, Senior, and others, No. 2373, in equity, in the supreme 
court of the District of Columbia, for the defendant in said suit, and 
he is also counsel for the plaintiff in the case of Leonard Mackall, 
trustee as aforesaid of Brooke Mackall, against Alfred Richards, in 
ejectment, No. 19635, at law, in said court: 

Now, therefore, in consideration of the services of said Willoughby 
as such counsel performed and to be performed, he hereby agreeing 
to conduct the same toa termination to the best of his ability as 

such counsel, the said party of the first part hereby agrees to 
578 allow to him as compensation for such services the sum of $25 
in addition to what he has already received by him, and in 
addition to this as further compensation a sum equal to twenty-five 
ver cent. of such sum as may be adjudged to the said Leonard 
lackall, trustee as aforesaid, or said Brooke Mackall, plaintiff in 
said ejectment suit, by way of mense profits, costs, and expenses, and 
that the said Willoughby shall have a lien therefor upon such judg- 
ment as may be recovered against said Alfred Richards, and that 
the above compensation shall be received by said Willoughby in 
full satisfaction for his services as counsel in the aforesaid suits and 
no more. 
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Witness the following signatures and seals: 
(Signed) W. WILLOUGHBY. [sEAt. 
(Signed) L. MACKALL. SEAL. 


579 Paragraph 7. That during his entire illness the deceased 
remained in a room in the house where the said defendant. 
likewise boarded and lodged ; that the friends of the deceased and 
his other children were not admitted to the room occupied by the 
deceased for several days prior to the execution of the pretended 
deed hereinafter mentioned ; that defendant uniformly replied, when 
the brothers of deceased called to see him, deceased, that although 
deceased was undoubtedly gradually growing better and was no 
longer in danger from the disease, yet the excitement of an interview 
would, in the opinion of defendant and his physician, be injurious 
to deceased. On one or more occasions shorily before the execution 
of said pretended deed defendant remarked to the friends and rela- 
tives of deceased that he, deceased, was neither in condition to be seen 
or to execute a will; that for many years prior to his death the de- 
ceased had lived with defendant in various lodging and boarding 
houses in said city of Washington ; that deceased, when he with- 
drew from the other members of his family & began to live with de- 
fendant, owned and possessed a very large number of pieces & 
parcels of real property in the cities of Washington and 
580 Georgetown, in the District of Columbia; that considerable 
portion of it was improved and paying a considerable rental ; 
that all of the rents arising therefrom were collected by the defend- 
ant, as the agent of deceased; that defendant during all of these 
years had no occupation whatever but that of agent for his father, 
the deceased ; that he not only collected, but disbursed, all of these 
rents, applying all to his own use, excepting so much merely as was 
required to pay the board & lodging of his father and to cloth- him 
in a very plain and inexpensive manner; that he in no instance , 
permitted his father to have the use of any money whatever; that | 
said defendant neglected to apply any of the moneys received by 
him as aforesaid to the payment of taxes or assessments against said 
real proverty, but permitted the same to be sold for taxes, and in 
some instances purchasing property in his own name at the sales 
thereof for taxes; that defendant, by reason of his very great 
581 _ influence over his father, induced him to assign to defendant 
a large claim against the Government of the United States 
for the occupation of the Jot of ground at the intersection of New 
York Ave. & 14th street N. W. during the late war of the rebellion ; 
that defendant received with respect thereto in the first instance $6,000 
(go to the Treasury Department and get date of payment and account); 
that in the year 187— defendant collected on said claim off the Gov- 
ernment of the United States the further sum of $—; that defendant, 
during the time his father lived with — as aforesaid, contracted many 
and large debts; that those debts were put in judgment and after- 
wards, by the decision — Supreme Court of the United States, held & 
decided to be a lien on the said property at the intersection of New 
York avenue and 14th St.; that said claim still remains a lien un- 
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paid and unsatisfied ; that after the receipt of said second instal- 
ment from the Government as aforesaid said defendant retained 
thesame and still retains the greater part thereof unex pended ; 
582 that he refused and neglected to pay any portion of the sum 
to his father; that his father was only benefitted to the ex- 
tent of a suit of clothes purchased by defendant for him; that he 
neglected and refused to advance one cent thereof, either for street-car 
fare — to enable his father to make any contributions to the church 
to which he was devotedly attached, to his father’s great avertion ; 
that his father was wholly and designedly kept wholly an the mercys 
of defendant ; that the deceased, by reason of loss of teeth and growing 
infirmities, was suffering in health by not getting proper food suit- 
able; that thereupon he repeatedly — to his friends that the harsh- 
ness & cruelty of defendant was insupportable, but he could not 
separate from him because he kept him in this dependent condi- 
tion; that the influence of defendant was supreme so long as de- 
ceased was in his presence; that without any influence whatever, 
but of his own volition, deceased, then in his usual health, caused a 
will to be prepared and witnessed by men eminent in the 
583 medical professioa and life-long friends, so that no question 
as to his sanity could spossibly be made, he having before 
that time made a will in favor of the said defendant. 

That the deed to defendant recites that the consideration was for 
services rendered & money advanced, when, in fact, the services ren- 
dered, if any were rendered, were voluntary on the part of defendant, 
and repaid by the rents collected an hundred fold; that the money 
advanced, if any was advanced, was advanced whilst defendant was 
largely indebted to deceased, and out of moneys derived from the 
estate of deceased; that defendant had received more than his share 
of the estate before the making of the said pretended deed. 


DEFENDANT L. MAcKALU’s Exuipsit L. M. No. 5. Filed with the 
examiner this 17th day of November, 1882. (Signed) E. Forrest, 
examiner. 


MACKALL, Jr., 
vs. brn Eq. No. 8118. 


RicHARDS e¢ al. 


584 Order of Court Against Examiner, Lorenzo A. Bailey. Filed 
January 3, 18883. 


BrRooKE MAcKALL, Jr., 
vs. Equity No. 8118. 
A. RICHARDSs ef al. 


This cause coming on this day to be heard upon rule of the court 
and upon answer thereto filed, make on the 21st ultimo, against 
Lorenzo A. Bailey, Esqr., examiner, &c., to show cause why he 
should not reopen the testimony taken before him in rebuttal of the 
complainant & of Fendall E. Alexander on the 7th ultimo, and 
being argued by counsel, it is ordered that the evidence filed on the 


213 


ALFRED RICHARDS VS. BROOKE MACKALL, JR. 


9th day of December, 1882, be remanded to said Lorenzo A. Bailey, 
who is directed to take further testimony in the cause as may be de- 
sired by the parties. 
(Signed) A. B. HAGNER, 
Asso. Justice. 


585 Response of Lorenzo A. Bailey, Exam’r in Chancery, to Rule 
Issued on the 21st ‘Dec., 1882. Filed January 3, 1883. 


In the Supreme Court of the District of Columbia. In Equity. 


Brooke MAcKALL, Jr., 
vs. No. 8118, 
ALFRED RICHARDs et al. 


In response to the rule issued December 21, 1882, upon me to 
show cause why I should not, as examiner, reopen the depositions 
of Fendall E. Alexander and Brooke Mackall, Jr., taken before me 
on the 7th day of December, 1882, for the purpose of permitting the 
counsel for defendant, Leonard Mackall, Mr. R. M. Newton, to cross- 
examine such witnesses in this cause, I respectfully state— 

That I was requested as an examiner of this court, by counsel for 

the complainant, to take the depositions of said witnesses in 
586 rebuttal upon the pending issue between said complainant 

and the defendants, Alfred Richards and wife. I was in- 
formed by said counsel that such. testimony would have no relation 
to any issue between complainant and said Leonard Mackall, and 
at his request I stated, specially upon the record, that such testimony 
was taken in rebuttal upon said issue between said B. Mackall, Jr., 
and A. Richards and wife. 

The said Fendall E. Alexander was examined by counsel for 
complainant and fully cross-examined by W. B. Webb, Esq., counsel 
for defendants, A. Richards:and wife, and so far as they were con- 
cerned, as stated by their counsel, the examination was fully closed ; 
whereupon said R. M. Newton: claimed the right and asked to 
cross-examine said witness; whereupon counsel for complainant 
stated that he alone represented the claim as against Richards, 
and was the only counsel for —— In said issue, and 

was alone reponsible for taking testimony in_ support 
587 of complainant’s claim under said issue, and he could not 

permit any one to interfere with it except the counsel for said 
Richards and wife, but he had no objection to said counsel for de- 
fendant, Leonard Mackall, examining said witness on his own behalf 
in any proper way. He also stated that he would not nor would his 
client pay me anything for any further taking of such depositions, 
and that he would take upon himself the liability of having such 
testimony striken out if the proposed cross-examination was im- 
properly denied, and asked that said Fendall E. Alexander be per- 
mitted to sign the deposition he had made. Having examined the 
pleadings, and believing that complainant had the right to have 
such deposition so signed, counsel for defendant, Leonard Mackall, 
stating that his client would not pay me for taking any further 
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deposition, and that he would not proceed to examine said witness 
except by cross-examination, I then permitted said witness 

588 Alexander to sign said deposition without any cross-exami- 
nation by said R. M. Newton. 

The witness, Brooke Mackall, Jr., was then examined by counsel 
for complainant in rebuttal of testimony which had been taken by 
said W. B. Webb, Esq., upon the isssue between said complainant and 
Richards and wife, as expressly stated by me upon the record, and 
was cross-examined by said W. B. Webb, and the deposition was 
thereupon signed by said witness without any offer or request ‘by 
said R. M. Newton to cross-examine him. 

The depositions being thus closed, I attached to them my return 
and certificate, and sealed them in an envelope, directed to the clerk 
of the court, and deposited and filed them in the office of the clerk, 
according to law, on the 9th day of December, 1882. 

These depositions were afterwards published, I believe, at Mr. 
Newton’s request. 

Subsequently said R. M. Newton demanded of me that I 
589 = should reopen theaking of.such depositions and allow him 
to cross-examine both Of said" witnesses; whereupon I in- 
formed him that I did not think that I had any power to do so, if I 
were willing todo it; that said depositions had been completed and 
filed and made a part of the record and in the custody of the court, 
and without an order of the court I would not feel at liberty to do 
as he requested. 

I further informed him that I was perfectly willing to take testi- 
mony as an examiner for him or his client, as I would for any one 
else, upon the usual terms, and I now express such willingness and 
my desire to do my full duty, as I understand it, in that behalf, or 
as I may be instructed therein by the court. 

The attention of the court is invited to the docket entries in this 
cause, and more particularly to the fact that counsel for defendant, 

Leonard Mackall, had and has pending two motions to sup-. 
590 press the depositions containing the direct examination on 

which he seeks to cross-examine the witnesses Alexander and 
Mackall, and to the novel method of procedure sought to be intro- 
duced by counsel, who asks for the privilege of cross-examining 
witnesses and at the same time moves for the suppression of the 
whole of their depositions. 

I deem it proper to add that the language and bearing of Mr. 
Newton, at the hearing before me on December 7, were not of a 
character calculated to create in the mind of an examiner an im- 
pression of sincerity and good faith on the part of Mr. Newton in 
his attempt to cross-examine said witness Alexander: 

Having answered fully, I respectfully submit that the rule should 
be discharged. 

(Signed) LORENZO A. BAILEY, 
Exam’r in Chancery. 
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Districr oF COLUMBIA, \ 
County of Washington, 


591 Before me personally appeared Lorenzo A. Bailey, who, 

being first duly sworn, says: I have read the foregoing 
answer by me subscribed to the rule issued against me on the 21st 
day of December, 1882, and know the contents thereof, and the facts 
therein stated of my personal knowledge I know to be true, and 
those stated upon information and belief I believe to be true. 


(Signed) LORENZO A. BAILEY. 


Sworn to and subscribed before me this 3rd day of January, A. D. 
1883. 
(Signed) R. J. MEIGS, Clerk, 
By M. A. CLANCEY, 
Ass’t Clerk. 


592  Cross-Examination by Counsel for Defendant, Leonard Mackall, of 
Witnesses in Rebuttal. Filed January 12, 1883. 


In the Supreme Court of the District of Columbia. In Equity. 


BrooKE MACKALL, Jr., 
v8. No. 8118. 
ALFRED RIcHARDs et al. 


Testimony taken January 11, 1883, in pursuance of the order of the 
court passed herein Jan’y 3, 1883, being the cross-examination by 
counsel for defendant, Leonard Mackall, of witnesses examined in 
rebuttal on behalf of complainant on the 7th day of December, 
1882. 


Witnesses. Cross-exam. 
Alexander, Fenaall E. -----. -.-.---...-.--..-------- pp. 11-30 
DE, TOD a sicicin sci ivrnestsnsss nein nemsbigianien teatianeapanialiaas pp. 31-44 
593 In the Supreme Court of the District of Columbia. In 
Equity. 
BrooKE MACKALL, Jr., 
v8. No. 8118. 
ALFRED RICHARDS éé al. 


Be it remembered that at an examination of witnesses begun and 
held on the 7th day of December, A. D. 1882, when certain deposi- 
tions were taken on behalf of the complainant in a certain cause 
then depending in the supreme court of the District of Columbia, 
wherein Brooke Mackall, Junior, is complainant and Alfred Rich- 
ards and others are defendants, I, Lorenzo A. Bailey, an examiner 
in chancery in and for said District of Columbia, did cause to be 
personally present at my office, number 456 Louisiana avenue, in 
the city of Washington and in the District aforesaid, Fendall E. 
Alexander and Brooke Mackall, Junior, to testify on the part and 

in behalf of said complainant on the issue between said com- 
594 _ plainant and said defendant, A. Richards, in rebuttal, and 
that at an examination of witnesses begun and held (in pur- 
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suance of an order of the said court passed in said cause on the 3rd 
day of January, A. D. 1883) on the 6th day of January, A. D. 1883, 
and continued until the 11th day of January, A. D. 1883, when the 
within depositions were taken, before me, Lorenzo A. Bailey, an ex- 
aminer in chancery, personally appeared, at my office aforesaid, in 
the city and District aforesaid, the said Fendall E. Alexander and 
the said Brooke Mackall, Junior, in obedience to subpoenas issued 
by the clerk of said court and to them, respectively, directed, com- 
manding them to appear before me on the date last above men- 
tioned as witnesses for the complainant in said cause. 


(Signed) LORENZO A. BAILEY, 
. Examiner in Chancery. 


595 In the Supreme Court of the District of Columbia. In 
Equity. 


B. MAcKALL, Jr., 
: v. No. 8118. 
X. RicHarps el al. 


Notice is hereby given this 4th day of January, A. D. 1883,. that 
on Saturday, the 6th inst., at 11 o’clock a. m., at my office, No. 456 
La. Ave., I will proceed to execute the order of the court of the 3rd 
inst. In this cause. : 

(Signed) LORENZO A. BAILEY, 


Exam’r in Chancery. 
Service of copies of the foregoing acknowledged this 4th day of 


January, 1883. 
W. WILLOUGHBY, 
Counsel for Comp’t, B. Mackall, Jr. 
W. B. WEBB, 
Counsel for Def’t-, Richards et ux. 
ROBERT M. NEWTON, 
Of Counsel for Def’t, L. Mackall. 


596 In the Supreme Court of the District of Columbia. In 
Equity. 
BrooKE MACKALL, Jr., 


v. ! No. 8118. 
ALFRED RICHARDS et al. 


Met this 6th day of January, A. D. 1883, at 11 o’clock a. m., in 
compliance with the order of the court passed in the above-entitled 
cause on the drd day of January, A. D. 1883, and in pursuance of 
notice by the examiner to counsel, which notice is hereto annexed 
at page 1. 

Present: W. Willoughby, Esq., counsel for complainant. 

Counsel for complainant states that he has no testimony to offer ; 
and he further states that the testimony, as he understands, in this 
case has been closed on all sides by agreement and stipulation, and 
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he intends to move the court to rescind the order passed herein 
597 on January 3rd, 1883, and has served notice of motion there- 
for; and counsel for complainant further notifies the exam- 
iner that his client declines to pay the expenses of taking any further 
testimony. 
R. M. Newton, Esq., of counsel for defendant, Leonard Mackall, 
here appears, and the foregoing is read to him by the examiner. 


The examiner calls Mr. Newton’s attention to the notice given by 
counsel for complainant as to the payment of the expenses for taking 
> any further testimony, and asks Mr. Newton whether he will pay 
such expenses. 

Mr. Newton: I will not, most assuredly. 


The order of the court of January 3d, 1883, is here read to counsel 
by the examiner. 

At half past eleven o’clock a. m., Mr. Webb being absent and not 
heard from, and respective counsel present for the other parties to 
said cause declining to pay the expenses for taking any further tes- 

mony, and counsel for complainant having notified the ex- 
598  aminer that the testimony 1s closed as to his client, and no 

witness having been offered for examination, the examiner 
respectfully submits the question to the court whether he shall be 
required to take any further testimony, and respectfully requests 
that he be relieved of the duty in taking any further testimony in 
this cause, and the hearing is thereupon adjourned by the examiner, 
subject to the further order of the court. 

(Signed) LORENZO A. BAILEY, 

Examiner in Chancery. 


Envelope with Endorsement. Filed January 6, 1883. 


BrookKE MACcKALL, Jr., 
v. In Equity. No. 8118. 
A. Ricnarps et al. 


Record of proceedings before the examiner on Jan’y 6, 1883, in 
compliance with the order of court dated Jan’y 3, 1883, with ques- 
tions certified by the examiner to the court. 

Fee, $5.00; not paid. 

Clerk will please file. 

L. A. BAILEY, Exam’r. 


eee Pee 


599 In the Supreme Court of the District of Columbia. 


B. MacKALt, Jr., ) 
vs. 
A. RicHArps et al. f 


The examiner, having withdrawn by leave of court the questions 
certified by him to the court on the 6th inst., gives notice this 9th 
day of January, A. D. 1883, that, in pursuance of the order passed 
in this cause on the 3d inst., he shall proceed, at 11 o’clock a. m. on 
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No. 8118. Equity Doc. 22. 
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Thursday, the 11th inst., at his office, No. 456 Louisiana avenue, to 
take such further testimony as may be desired by the parties. You 
will please canse the witnesses whom you desire to examine to 
attend at the time and place above designated. 
(Signed) LORENZO A. BAILEY, 
Examiner in Chancery. 


Service acknowledged this 9th day of January, 1883. 


(S’g’d) W. WILLOUGHBY, 
Sol. for Comp’t. 
600 (S‘g’d) W. B. WEBB, 
Solicitor of Defendants, Richards & Wife. 
Service acknowledged this 9th day of Jan., 1883, with the right 


reserved by me, at any time prior to day last stated, to bring by 
motion before the c’t the acts of said examiner as embraced in the 
record referred to as having been certified by him to the court. , 
(S’p’d) ROBERT M. NEWTON, 
i Solicitor of Deft, L. Mackall. 


In the Supreme Court of the District of Columbia. In Equity. 


B. MACKALL, JR., 
v. t No, 8118. 
A. Ricnarps e¢ al. 


Met at the office of the examiner, No. 456 Louisiana avenue, 
Washington city, in the District of Columbia, this 11th day of Jan- 
uary, A. D. 1883, at 11 o’clock a. m., in pursuance of notice 
601 hereto attached at page 9. 
Present: W. Willoughby, Esq., counsel for complainant ; 
R. M. Newton, Esq., of counsel for defendant, Leonard Mackall. 
Fendall E. Alexander, a witness sworn and examined on behalf 
of the complainant in rebuttal on the issue between the complain- 
ant and the defendant, A. Richards, in this cause on the 7th day of 
December, 1882, appears before the examiner in obedience to a sub- 
pona commanding him to appear this day before the examiner as 
a witness for the complainant. 
A copy of said subpoena is handed by the witness to the examiner 
and the same is hereto attached at page 12. 
Mr. Newton proceeds to cross-examine said witness on behalf of \ 
the defendant, Leonard Mackall. | 


? 


602 Supreme Court of the District of Columbia, the — day of 
188-. 


MACKALL, Jr., 
vs. No. 8118. Docket —. 
RIcHARDS. 
The President of the United States to F. E. Alexander: 


You are hereby commanded to appear as witness for the comp. 
before L. Bailey, examiner, 456 La. Ave. (forthwith), on the 11 day 
of Jan., 1883, at 11 o’clock a m. (and bring with you —). 
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Witness D. K. Cartter, chief justice, &c. 
R. J. MEIGS, Clerk, &e. 


Counsel for complainant states, on behalf of his client, that this 
subpoena was procured by some one without the authority of com- - 
plainant, and he disclaims it entirely. 

Counsel for defendant, Leonard Mackall, states that he had issued 
or caused to be issued the subpcena to Mr. Alexander, and also 

had issued or caused to be issued a subpcena to Brooke 
603 Mackall, Jr.,in pursuance of notice from the examiner served 

upon him and in accordance with the desire upon his, Mr. 
Newton’s, part to have no further delay in cross-examining the wit- 
nesses who deposed on the 7th day of December, 1882. 

In having had these subpcenas issued he simply waived, for the 
purpose stated, his right to have the witnesses appear in pursuance 
of their original summons, whatever they may have been. 

Mr. Willoughby, counsel for complainant, disclaims the issuing 
of both subpoenas, and objects to Mr. Alexander’s testifying without 
being sworn on behalf of the defendant, Leonard Mackall. 

Mr. Newton objects to having the witness resworn, on the ground 
that the examination he is about to make is cross-examination. 


FENDALL E. ALEXANDER cross-examined by Mr. Newton: 


Q. Mr. Alexander, were you an attorney in practice in 1873 
604 and atthe time of the tender made by Brooke Mackall, Senior, 
to Alfred Richards, one of the defendants herein ? 

A. I was admitted to the bar in May 1871 or 1872. I don’t recol- 
lect exactly, but think it was 1871. I did not enter upon the prac- 
tice of law until about a year after my admission. In 1873, I think, 
I had just entered upon the practice. 

Q. Were you authorized or employed to witness the tender and to 
act in connection with the same in your professional capacity ? 

A. If the question has reference to my witnessing the tender my 
answer is that I was simply requested to act as a witness without 
any suggestion from the Messrs. Mackalls and without any intention 
on my part to act in a professional capacity. 

Q. In which capacity did you act in examining the short copy of 
the judgment of Richards against Brooke Mackall, Jr., and also in 
performing other acts to which you deposed as having been per- 

formed by you on that occasion ? 
605 A. Simply as a witness and as a friend. 
Q. By whom were you requested to act in the premises? 

A. I think by Mr. Mackall, Senior. 

Q. Are you absolutely certain that you were requested originally 
by Mr. Mackall, Senior? 

A. About as much so as a man can be after the lapse of nearly 
ten years. 

Q. How old were you at that time? 

A. I was born on the 24th of September, 1850, and the tender 
occurred on or about the 8th of August, 1873, which would make 
me at the latter date about twenty-three years of age. 
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Q. In the remark made to which you have deposed as having 
heard mdde by Mr. Brooke Mackall, Senior, to wit (addressed to Mr. 
Richards), “I have come by the instructions of my attorney to 
tender you the amount I owe you under your judgment, as appears 
by the statement of the clerk of the court of the amount,” whom did 
Mr. Mackall, Senior, mean as his attorney ? 

A. If the question has reference to what passed in Mr. 
606 Mackall’s mind at the time he made the remark my answer 
is, I do not know. ‘ 

Q. Did he not mean yourself? 

A. That would be impossible ; I was not his attorney, and never 
had been. 

Q. Who was Mr. Mackall Senior’s attorney at that time? 

A. I do not absolutely know, but from the fact of our driving to 
Mr. Hine’s office it might have been he. 

Q. Did Mr. Brooke Sfackall, Senior, have any attorney of record 
in the cases at law which had resulted in the executions in the sale 
and in the conveyance of a part of lot 7 to Alfred Richards? 

A. I know absolutely nothing at all about his attorneys. 

Q. Will you examine Exhibit No. 6 filed with the bill in this 
cause and answer the question as to who was his attorney of record 
in the case of Alfred Richards and Thomas A. Richards, concerning 
which you deposed on the direct examination in rebuttal? 

A. The exhibit handed me appears to have reference to Brooke 

Mackall, Junior. 
607 Q. Did you not state, in answer to a question by Mr. Webb 
on cross-examination, that the defendant in that case was 
Brooke Mackall, Senior? 

A. My testimony in reference to looking at the judgment and 
docket entries and papers in the suit at law was for the purpose of 
ascertaining whether or not there was a credit on the judgment or 
an order for a credit, and that the judgment proceedings that I 
looked at were in a suit against Brooke Mackall, Senior; at least 
that is my recollection. 

Q. Please examine Exhibits Nos. 4 and 5 and state if the merits 
of those two cases of George H. Plant, as plaintiff, and Matthew G. 
Emory, as plaintiff, respectively, did not constitute a part of the 
matter that you had in your mind as friend and as witness sum- 
moned by Mr. Brooke Mackall, Senior, in connection with the mat- 

ter of the tender of the last-named party to Alfred Richards. 
608 I allude to the parts of the exhibits represented in the decla- 
rations. 

A. The exhibits handed me appear to me to be copies of declara- 
tions, executions and returns thereon, and accounts in certain suits 
at law againt Brooke Mackall, Junior. These suits set forth in the 
exhibits mentioned could not have been and were not copies of the 
papers that I looked at on the 8th of August, 1873, for the reason 
that I was guided entirely by the short copy made by Mr. McNamee 
for me, clerk of the court, in the suit of A. and T. A. Richards 
against Brooke Mackall, Senior, I think. 

Q. At the time, during the period of the whole time, embraced in 


Sy ~ 
re 
a i a > 


pee ee . Bri € a ise vi 
Ee ge I ee a LIS ye Net ny a ee 
$ eh gi I i Da Pn Z ot 
a O~< * fore $*-¢ me 5 . * 
ei: = ena j 


ALFRED RICHARDS VS. BROOKE MACKALL, JR. 221 


the transaction connected with the tender had you not had knowl- 
edge of the title held by Alfred Richards which constituted the 
basis of the whole transaction of the tender? 

A. I don’t know what the question means by the title. Of course, 
if the question means the title to the judgment, I had knowledge 

that A. and T. A. Richards had title to a judgment against 
609 Brooke Mackall, Senior, from the short copy. 
| Q. Did you not know at the time that Alfred Richards had 
a deed to that lot or a portion to lot 7, in square 223, on the corner 
of 14th street and New York avenue? 

A. No. 

Q. What was the amount which Mr. Brooke Mackall, Serior, stated 
was made out by the clerk as the amount due Richards? 

A. Mr. Brooke Mackall, Senior, did not state to Mr. Richards that 
the clerk of the court had said there was such a sum due, but the 
short copy showed the amount tendered. 

Q. Did you not state that Mr. Mackall, Senior, said to Mr. Rich- 
ards, “ according to the statement of the clerk of the court I owed you 
the full amount, which I tendered you?” 

A. Yes; the statement had reference to the short copy—not a 
verbal statement by the clerk. 

Q. What was the amount Mr. Brooke Maekall, Senior, tendered ? 

A. Thirteen hundred and sixty-two dollars. 
610 Q. Do you mean to state now that during all this inter- 
view nothing was said to you or in your presence of a deed 
executed by the marshal of the District of Columbia, Alexander 
Sharp, to Alfred Richards of this property, the property in question, 
on the 7th day of October, 1870? : 

A. There was nothing said of any deed at all. 

Q. Had vou any knowledge as a matter public record or notoriety 
of said deed? | 

A. Such a deed may have been on record, but I know nothing of 
it and did know nothing of it. 

Q. Please axamine Exhibit No. 8 filed with the bill in this cause 
and read such portions of the exhibit as may refresh your memory 
upon that question. 

A. I have read portions of the exhibit mentioned, which purports 
to be a copy of a deed from Alexander Sharp, marshal of the District 
of Columbia, to Alfred Richards, made in pursuance of a sale under 

certain executions issued against Brooke Mackall, Junior. 
611 I have never seen the said exhibit before, and have no recoi- 

lection of ever seeing the original of which it purports to be 
a copy. 

Q. How long had you known Brooke Mackall, Junior, at the 
time of this tender? : 

A. It is impossible for me to tell exactly, but I have known him 
from my boyhood up. 

Q. What were your relations with him at the time of the tender 
and previous to that time for an extended period ? 

A. My relations with him have always been pleasant. 
Q. In whose interest did you consider that you appeared asa 
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witness to this tender—Brooke Mackall, Senior, or that of Brooke 
Mackall, Junior? | 

A. I had no thought about whose personal interest I was a wit- 
ness for. I was simply a witness to the truth and the facts, 

Q. Whom did you consider as vested with legal title to the 
612 property concerning which, to wit, the property corner of 
14th street and New York avenue, lot 7, this tender was made 

by Brooke Mackall, Senior? 

A. I knew nothing of the title to that property. Never having 
examined it, I could therefore have né opinion about it. 

Q. Did you not have some thought, some idea, negative or posi- 
tive, remote or as a result of immediate and practical reflection, as 
to who owned that property ? 

A. No, sir; I know nothing about it. 

Q. Do you mean to say that asa lawyer and a man of thought 
and reflection your then knowledge and acquaintance with Brooke 
Mackall, Senior, and’ Brooke Magekall, Junior,.that you had no 
thought, no idea, and ‘no conception as to any ownership of this 
property ? 


A. The question last propounded to me is one involving a mat- . 


ter of opinion asan attorney, and my answer is that I can never pass 

upon the question of the ownership of property without an ex- 
613 amination. I never examined the title, knew nothing about 

it, either from the land records or any conversations about it. 
I recollect upon one occasion that Mr. Brooke Mackall, Junior, 
stated to me that in some suit or another Mr. Matthew G. Emory 
had sworn that he had seen some deed to that property on 14th St. 
and New York avenue, where that market 1s, which statement Mr. 
Brooke Mackall, Junior, said was a damned lie. 

Q. Then I would ask you if, from your knowledge of the earnest 
manner indicated by Mr. Brooke Mackall, Senior, in connection 
with the tender during his ride from Mr. Richards’ residence, as 
illustrated in the fact of his counting the money and having you to 
witness that the money consisted of legal-tender notes, of the fact 
that in your presence he persistently offered the amount, as he con- 
sidered it, of the judgment of Richards, declining Mr. Richards’ 

proffer to take less than that amount, did not impress you 
614 with the earnest asseveration by Mr. Brooke Mackall, Senior, 

that he was the then owner of that property as between him- 
self and the complainant, Brooke Mackall, Junior. 

A. I had no thought about the matter. The question of who was 
the owner of the property or what was the object of the tender never 
entered my head at all. 

Q. Did you know, in your professional capacity or otherwise, that 
at the time of the tender the legal title to lot 7, square 223, as be- 
tween Brooke Mackall, Senior, and all others than the defendant, 
Alfred Richards, was in Joseph Hill, trustee? 

A. I knew nothing about the title and know nothing about the 
title, and want to know nothing about it, unless Iam paid the fee 
for examining it. 


ALFRED RICHARDS VS. BROOKE MACKALL, JR. 223 


Mr. Newton gives notice that he will present to the examiner, to 

be filed as evidence of the legal title and of the equitable title at 

that time existing to the property in question, a certified copy 

615 of adeed of trust from Brooke Mackall, Senior, to Joseph 
Hill, trustee. 


Q. Who wrote the memorandum which you state you signed 
upon the occasion of this tender? 

A. I think Mr. Mackall, Senior. 

Q. Did you not testify, aided in respect to your memory of what 
occurred on this occasion, by this memorandum? .- 

A. Yes; as a means of refreshing my memory of a transaction 
which occurred nearly ten years before. 

Q. Who handed you that memorandum in your character as a 
witness in this cause? 

A. Mr. Brooke Mackall, Junior, or his counsel; I don’t know 
which; I think his counsel did. 

Q. Were you present when that memorandum or paper or agree- 
ment or instrument in writing was written ? 

A. I think not. 

Q. You signed it, did you not? 

A. (Witness examines the paper referred to.) Yes. 


616 Mr. Newton asks counsel for the complainant if he will 
produce for his benefit the paper in question. 
The paper is produced and handed to Mr. Newton, who examines 
the same. 


Q. What was said to you by Brooke Mackall, Senior, in connec- 
tion with this memorandum ? 

A. It was understood that he would write it out and we would 
sign it if it agreed with our recollections of the transactions. 

Q. Who were present when this was written ? 

A. I do not know. I was not present. That is my recollection 
now. 

Q. What was your idea or impression produced by the proffer of 
Mr. Richards represented in his remark, to wit, “ Yes, sir; you owe 
me a balance of eight hundred dollars,” and, further, by his remark, 
“T will not receive the whole amount of the judgment, but only the 
part I claim?” 

A. Ido not know what Mr. Richards’ impression was nor 

617  doI know what my impression was at that time; but, judging 
from natural reason at the present time, the remark of Mr. 
Richards, as compared with the tender by Mr. Mackall, Senior, to 
him, my idea is that there was some controversy in regard to the 
amount, but that is a mere opinion deduced from the circumstances. 

Q. What was the cause of your going to examine the judgment? 
Did you not suppose that a part of this judgment, all but eight hun- 
dred dollars, had been paid ? 

A. That is the presumption deduced from our going over there 
and the circumstances of the controversy as to what was the amount, 
and I presume that was the cause, an ascertaining whether there 
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was a credit on the judgment or an order for a credit filed among 
the papers. 

Q. Was it not your impression that the object of Brooke Mackall, 
Senior, in explicitly tendering the entire amount of the judgment, 
as he considered that amount to be, to exhaust his efforts on that 

occasion to save this property to himself? 
618 A. I at that time knew nothing about the property, and I 

know nothing about it now, with the exceptions I have stated. 
Mr. Mackall seemed to have several objects in making the tender, 
and my impression at that time might have been that Mr. Mackall, 
Senior, in making the tender, was desirous of paying what he con- 
sidered as an honest debt or getting rid of the annoyance of a judg- 
ment based upon a dishonest claim, or of saving himself from paying 
interest further upon the judgment. 

Q. Was the judgment in question based upon a note of a nego- 
tiable character or otlferwise ? a | 

A. It was based upon a note, I think; that is my recollection. 
Whether it was negotiable or not I do not recollect; that was a 
matter of opinion. Anyhow, the note was merged in the judgment. 

Q. Did you not see the note? 

A. I think I did. 

Q. By the answer that the note was merged in the judg- 

619 mentam I to understand that the judgment embraced and 

concluded other debts than the note, or was the judgment not 
purely the result of the note with costs and interest added ? 

A. My recollection is that it was a suit on a note. 

Q. Who was the maker of the note? 

A. I do not recollect distinctly who the maker of the note was— 
whether Brooke Mackall, Senior, or Brooke Mackall, Junior—or who 
was endorser. My impression Is that the maker was Brooke Mackall, 
Senior, as I have previously stated that my object in looking at the 
judgment and the papers was to find whether there was a credit or 
an order for a credit. I paid only such attention as an attorney 
would in casually looking over papers which had resulted in a judg- 
ment. 

Q. Was not the note made by Brooke Mackall, Junior. 

A. It may have been. Counsel must understand that I am testi- 
fying to matters which occurred nearly ten years ago, and cannot 

state things with that positiveness which a witness to recent 
620 transactions could do. 
Q. Was not this note endorsed ? 

A. I think it was. 

Q. By whom ? 

A. My present recollection is that it was either made by Brooke 
Mackall, Senior, and endorsed by Brooke Mackall, Junior, or vice 
versa ; I cannot state positively which. 

Q. I hand you the declaration in the case of Richards against 
Brooke Mackall, Junior, and ask you to refresh your memory as to 
the parties to the note. 

A. I do not think that I ever saw the purported declaration be- 
fore to-day. If I had the short copy prepared by Mr. McNamee I 
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think I could satisfy counsel that the papers that I looked at were 
the papers in a suit against Brooke Mackall. The paper handed 
me does not refresh my memory as to the endorsers and maker of 
the note. 

Q. Which Brooke Mackall do you mean by referring to the short 


copy? 
A. I mean Brooke Mackall, Senior; but the short copy did 
621 not distinguish whether it was the senior or junior, as I recol- 
lect. But the papers I looked at did not show any credit on 
the judgment, or any order for a credit. 

Q. (Counsel calling witness’ attention to the copy of a declaration 
filed as Exhibit No. 6 to the bill in this cause.) Does not this ex- 
hibit indicate that in your testimony previously given in this cause 
in rebuttal the defendant to the judgment of Richards was Brooke 
Mackall, Senior ? 

A. The exhibit handed to me isa declaration to which Brooke 
Mackall, Junior, is defendant. My recollection is pretty positive 
that it was not that suit. 

Q. Do I understand, then, that, from the best of your knowledge, 
the tender made by Brooke Mackall, Senior, was a tender made in 
his own original right as the owner of the lot 7, and with a view to 
save the same to himself? 

A. I do not know anything about the lot. He made the tender ac- 

companied by the remarks which I have previously recited, 
622 and Mr. Brooke Mackall, Junior, and myself were the wit- 

nesses of the fact. He may have made the tender for the 
object stated in the question. 

Q. Did not this tender have reference to executions levied upon 
lot 7 in pursuance of the judgments of Plant and Emory and the 

roceedings in which suits are made, Exhibits Nos. 4 and 5 to the 
ill in this cause ? | 

A. The tender was made in reference to the judgment exhibited 
in the short copy made by the clerk of the court, and to which I 
have already testified. That short copy did not have the names 
mentioned by the counsel. 

Q. Referring again to the deed of the marshal of the District to 
Richards, are you certain that nothing was said in regard to that 
deed during the whole of this interview ? 

A. About as certain as a man possibly could be after the lapse of 
about ten years. | 

Q. How long before you were summoned as a witness in this case 

and before you testified had you given your attention to the 
623 subject of the tender in 1873? 
A. After I signed the memorandum I never saw it again 
until about two days before I testified in this case. ; 

Q. Have you never learned, in connection with this tender, either 
prior to the day on which it was made or since, that Alfred Rich- 
ards holds title only to lot 7 by having purchased the judgments 
which had been levied in the form of executions upon the Palace 
Market building in pursuance of the mechanics’ lien statute? 
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A. I have no information in reference to Alfred Richards’ title to 
the lot referred to except that derived from the deed of the marshal 
of this District to Richards, an alleged copy of which counsel him- 
self handed me. 

Q. Did you hear no remark from Mr. Mackall, before the tender 
or after or during, stating the terrible dilemma in which he had 
been placed by the levy of executions of Emory and Plant under 

the mechanics’ lien upon the said 
624 A. No. Neither of the Messrs. Mackalls ever discussed 

their private affairs with me, excepting only the remark made 
to me by Mr. Brooke Mackall, Junior, in regard to Mr. Emory’s say- 
ing he had seen a deed. 


Mr. Newton announces his cross-examination of the witness as 
closed. 


Mr. Willoughby doesnot desire tp examine the witness, and by 
direction of counsel present fhe deposition of the witness is here 
closed. 

(S’g’d) F. E. ALEXANDER. 


Taken and subscribed before me this 11th day of January, A. D- 
1883, the witness having been by me, on the 7th day of December, 
A. D. 1882, as above stated, first duly sworn in this cause. 

(S’g’d) LORENZO A. BAILEY, 


Examiner in Chancery. 


625 Brooke Mackall, Junior, the complainant, sworn and ex- 

amined on his own behalf in rebuttal in the issue between 
him and the defendant, A. Richards, in this cause on the 7th day of 
December, 1882, appears before the examiner in obedience to a sub- 
poena commanding him to appear this day before the examiner asa 
witness for the complainant. A copy of said subpeena is handed by 
said witness to the examiner and the same is hereto attached at this 


page. 
Supreme Court of the District of Columbia, the — day of ——, 188-. 


MACALL, Jr., 


vs. No. 8118. Docket —. 
RICHARDS. 


The President of the United States to Brooke Mackall: 


You are hereby commanded to appear as witness for the comp. 
before L. Bailey, ex’m., 456 La. Ave. (forthwith), on the 11 day of 
January, 1883, at 11 o’clock a. m. (and bring with you —). 

Witness D. K. Cartter, chief justice, &c. 


R. J. MEIGS, Clerk, &c. 


626 Mr. Newton proceeds to cross-examine said witness on be- 
half of the defendant, Leonard Mackall. 
Counsel for complainant states that this subpoena was pro-ured by 
some one without the authority of complainant, and he disclaims it 
entirely and objects to any further examination of the witness on 
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the ground that he had been twice examined in this case fully and 
cross-examined all that was desired by any counsel in the case, and 
his testimony in rebuttal was closed without any offer on the part 
of counsel for Leonard Mackall to cross-examine him; he further 
objects to his testifying without being resworn in the cause. 
Mr. Newton refers to his statement in reference to this witness im- 
aw preceding the cross-examination by him of Mr. Alexan- 
er. 
Counsel for complainant further gives notice that he will 
627 require the expenses of the taking of depositions under this 
order of the 3d inst. to be paid by defendant, Leonard 
Mackall, or his counsel, according to the rule No. 64 of this court, 
before they can be read on the hearing of the cause, and will make 
such motion to the court at the proper time, and specially objects to 
counsel for Leonard Mackall examining the witness in relation to 
the testimony offered as rebuttal on the ground that it relates solely 
to the issue between the complainant and Alfred Richards and has 
no relation to any issue or alleged issue between complainant and 
said defendant, Leonard Mackall, and that counsel for defendant, 
Leonard Mackall, has no authority to represent either of the parties 
to the issue between complainant and said defendant Richards. 
Mr. Newton states that in the few questions he may ask the com- 
lainant in this cause he shall address himself to the issue 
628 tween the complainant and the defendant, Leonard 
Mackall, as limited to the matter adduced by the complain- 
ant in rebuttal, and declines to have the witness resworn on the 
ground that the examination he is about to make 1s cross-examina- 
tion. 


BRooKE MACKALL, Junior, cross-examined by Mr. Newron: 


Q. Did you ever see Mr. Matthew G. Emory, now president of the 
Second National Bank of this city, at any time previous to your 
completion or partial completion of the Palace Market building, on 
lot 7. 

A. Yes, sir. 

Q. Did you not visit him frequently about the time of the com- 
mencement of the erection of the Palace Market building? 

A. I saw — two or three times; possibly more. 

Q. Did you apply to him for credit in connection with the mate- 

rial for that building as agent for your father, or not? 
629 A. I did not. 
Q. In what capacity did you apply to him for credit? 

A. On my own account. 

Q. Did you consider that you had the right to apply for credit on 
your own account unless you were agent for your father or unless 
you 7 - deed from your father for that property ? 

A. I did. 

Q. Did your father not, at that time, have all the title that he 
could have gotten by direct conveyance from W. W. Corcoran and 
by decree of the equity court to lot 7, square 223? 7 

A. My father at that time had a decree in his favor for an un- 
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divided portion of this property, which had never been executed. 
He did not at that time have a deed from Mr. Corcoran. 

Q. Did you not swear to the bill in this cause? 

A. I did. 

Q. Did you not mean what you said, under the sanctity of 

630 that oath, when you state- in the second paragraph, substan- 

tially, that your father in:1851 purchased and paid for lot 
number 7 of W. W. Corcoran and others? 

A. I meant all that I stated in my bil: 

Q. Then you mean to say that you, in‘applying to Mr. Emory for 
credit, occupied the position of agent for your father? 

A. I do not; my father in 1859 gave me this property and put 
me in possession of it, and I considered the property mine from the 
moment he gave it to me. At the time he gave it to me he told me 
at some future time he would make mea deed for the property ; 
that he did not have a @eed for the property at that time, and could 
not give me one. po | 

Q. Did your father authorize you to build the Palace Market ? 

A. No; I builé it of my own account; bought the materials in 
my own name; had the work done by the day and paid for it, and 

father had nothing to do with it. 
631 Q. Did you pay Mr. Emory for what he states you con- 

: tructed to get from him? 

A. I did not, because the Government had stopped the building 
from being finished, and that was the reason I was not enabled to 
pay Mr. Emory as I promised. 

Q. Had you expected to pay Mr. Emory from the rents of the 
Palace Market ? 

A. I relied in part on the rents from the building when it should 
be completed to pay Mr. Richards and others for materials I had 
purchased. 

Q. Did the Government ever pay you rent for the use and occu- 
pation of lot 7 during the late ‘war ? 

A. The Government did pay me rent for the use and occupation 
of this lot which they occupied during the war, and I so stated be- 
fore when I was cross-examined by you in this case. 

Q. How much was that ? 

A. To the best of mv recollection, between eight and nine thou- 

sand dollars in all. 
632 Q. Do you mean to state, in reply to your counsel’s ques- 
tion asked upon the direct, in rebuttal, that you never showed 
any paper or deed whatever to Mr. Emory in order to get credit for 
the material for building the Palace Market ? 

A. I say now, what I have said before, that I never showed a deed 
for lot 7, square 223, to Mr. Emory, as I had no such deed. I have 
no recollection of ever showing a deed for any property to Mr. 
Emory, but if I did it must have been the deed for some lots in the 
first ward, as it was the only deed that I had at that time. 

Q. You are sure, are you not, that the material which you wanted 
from Mr. Emory was to build upon lot 7, square 223 ? 


ALFRED RICHARDS VS. BROOKE MACKALL, JR. 229 


A. I bought the stone from Mr. Emory for what is now known as 
the Palace Market—that is, all the brown stone used in the building. 
Q. You are certain that you had a deed at, the time to lot 7, 
square 17, are you not—at the time of the interview between Mr. 
Emory and yourself in regard to getting the material ? 
633 A. I do not recollect the exact date of the deed for the first 
ward lots; the deed will speak for itself. | 

Q. Did you not say on your direct — that the date of the deed was - 
December 21, 1863, and acknowledged January 9, 1864, and recorded 
November 2, 1865 ? 

A. The statement I made then was correct, as I had the deed then 
before me. 

Q. When was the Palace Market begun ? 

A. I forget now the exact date. 

Q. Did you not state in your deposition previously given in this 
cause that it was begun during the latter part of the late war—about 
or during 1864. 

A. My statement made at the time referred to is correct. 

Q. Is it not a habit of yours to correct or attempt to correct your 
testimony after it is sworn to and subscribed. 

A. I do not understand what you mean by such an impertinent 
question. My testimony is truthful and thoroughly consistent. 

Q. Did you not testify in the divorce suit of your mother 

634 that your father had made a deed to you for lot 7, and after- 

wards made a statement to the effect that at that time you 

were very young, that you had been a long time on the witness 

stand, and that you discovered that you had not had the deed from 
your father for lot 7? 

A. The question put by you is a garbled and unfair statement and 
one of your tricks to put me in a false position. I now ask you to 
hand me my testimony in order that I may state exactly what I did 
state and prevent being put in a false position, or in a seemingly 
false position. My recollection of my testimony in the divorce suit 
is that in answer to the question whether I had a deed for lot 7, 
square 223, being in doubt about the matter, I answered, “ My im- 
pression is I have.” Fora more full answer I refer to my answer 
and explanation on pages 18, 19, and 20, on my cross-examination 
by Mr. Webb, in my testimony-in-chief. 

Q. Do you wish it to be inferred in your answer to the ques- 

635 tion propounded to you in rebuttal by your counsel that Mr. 

Emory did not rely for security for the material furnished by 

him to you for the Palace Market building on a legal title in you 
to that lot 7? 

A. I don’t understand that question, and unless you point out the 
question referred to I shall consider this as a trick to put me ina 
false position and to garble the testimony to surt your ends, as you 
are worthy of such tricks. gare 

Q. Upon what did Mr. Emory rely as security for furnishing you 
material for the Palace Market building ? 

A. Purely upon my promise to pay. 
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Q. Did not Mr. Emory get his money for the material by execu- 
tion levied under the mechanics’ lien upon that property ? 
A. Mr. Emory, I understand, received the money to satisfy his 
judgment after the so-called sale by the marshal of what is now 
known as the Palace Market to Mr. Alfred Richards. 
636 Q. Please examine the portion of the partition of Emory 

against Brooke Mackall, Junior, filed as an exhibit to the bill 
in this cause, which embraced a statement of a notice of lien filed 
previous to the suit of Emory, and state if Emory’s execution was 
not in pursuance of the statute in relation to mechanics’ liens iu 
this District. 

A. I believe Mr. Emory filed a so-called lien on what is now 
known as the Palace Market. 

Q. Do you not state fn your bill in this cause that the considera- 
tion for the lot 7 from’your father’.to you was a good considera- 
tion ? 

A. It is impossible for me to recollect all the statements made by 
me in my bill. All the statements made by me in my bill are cor- 
rect. (Mr. Newton hands the bill to the witness, who examines it.) 
After refreshing my memory by looking at the bill Isay, Yes; I did 
say my father promised for a good consideration. 

Q. Did you not state in your answer to the bill in cause No. 

8038, Leonard Mackall against Brooke Mackall, Junior, 
637 and others, that the consideration for the lot was a valuable 
consideration ? 

A. It is impossible for me to recollect all the statements made by 
me in that answer, but all statements made by me in that answer 
were true. 

Q. Have you not previously stated, under oath, that the consid- 
eration for the lot consisted in the fact that you would convey the 
lot on G street to pay the debts of your father’s family ? 

A. That question, also, is a garbled and unfair statement. What 
I stated in that case was true and speaks for itself. 

Q. In giving your testimony in this cause upon the direct — had 
you forgotten the year and month and day of your birth when you 
stated that you were four years older in the year 1859 than you 
actually were? 

A. Thad not; but, in a hurry, making the calculation in my 
head I made the mistake, which, when I discovered on reading over 
my testimony, I corrected at the earliest opportunity. 

638 Q. Are you aware that in giving that testimony you were 

seen to make a calculation of your age with lead pencil and 
paper ? 

A. I have no recollection of doing anything of the kind, but I 
have no doubt that you are able to produce witnesses who will 
swear to anything, as you have already produced a witness in this 
ease who has shown a disposition to swear to anything in the most 
reckless manner, and you also produce- witnesses in the other case 
who have sworn, in the most reckless manner, to what they know to 
be untrne, and on cross-examination were compelled to admit that 
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their statements were not only false, but groundless in every par- 
ticular. 


(All the latter part of the answer is objected to by Mr. Newton, 
and he protests against its going down upon the record.) 


Q. How many times, up to the death of your father, did 

639 you attempt to have a conveyance of property belonging to 
him made to you? Please answer yes or no. 

A. I will not answer yes or no to any of your questions, because 


you have shown every disposition to garble statements, to try to put 
, me In a false position in every way by getting me to answer yes or 

} no. I never tried or attempted in any way to induce or compel 
father to make me a deed for any property. Some time after his 


promise, in 1859, when I paid the taxes which Mr. Corcoran claimed 
was due to him before father purchased the property, father sug- 
gested and requested that Mr. Corcoran, instead of making a deed to 
| him, should join with him in a deed to me, which Mr. Corcoran or 
his agent first agreed would be done if it could be done without com- 
plicating Mr. Corcoran. After considering the matter for some little 
while he declined. The deed he executed during his last sickness (my 
father, I mean) was executed in compliance with his promise to me 
~ in 1859 that at some future time he would give me a deed 

640 for this property. This and all other acts of his were done 
A. of his own free will and accord. The property included in 
. the deed other than lot 7, square 223, which he executed during his 
last illness, was property that I owned and had deeds for many 
years before, and he said he desired to convey that also in the deed 
and all the property included in the deed to Leonard Mackall, trus- 
tee, which he did. 

Q. Your father died on the 7th of March, 1880, did he not? 

A. Yes, sir. 

Q. Have you any deed from your father, other than the one you 
have referred to, to lot 7? 

A. I have not. 

Q. How nwany days before his death was tne deed that you have 
referred to executed as alleged ? 

A. The deed was executed February 27, 1880, I believe. 


| Mr. Newton announces his cross-examination of the witness 
closed. | : 
~~  —s 641 Mr. Willoughby has no questions to ask, and the deposi- 


tion of the witness is here closed. | ; 
(S’g’d) B. MACKALL, Jr. 


Taken and subscribed before me this 11th day of January, A. D. 
1883, the witness having been by me, on the 7th day of December, 
A. D. 1882, as above stated, first duly sworn in this cause. __ 

(S’g’d) LORENZO A. BAILEY, 
| Examiner in Chancery. 


Mr. Newton announces his testimony as closed, and has no further 
witnesses to offer. 


232 ALFRED RICHARDS VS. BROOKE MACKALL, JR. 


Mr. Willoughby has no further testimony to offer. 
By agreement of counsel the hearing is adjourned at quarter = 
five p. m. sine die. 


(S’p’d) LORENZO A. BAILEY, 
Examiner in Chancery. 
District oF CoLUMBIA, t 
County of Washington, 


I, Lorenzo A. Bailey, an examjner in chancery in and 
642 for the District of Columbia, do hereby certify that in pursu- 
ance of an order of the court passed in equity cause No. 8118, 
between Brooke Mackall, Junior, complainant, and Alfred Richards 
and others, defendants, now pending in the supreme court of the 
District of Columbia, and in pursuance of notices from the examiner 
to counsel for the.respective parties to said cause, which notices are 
hereto attached at page % and page 9, respectively, the foregoing 
depositions were taken down by me, and by me reduced to writing 
in the presence of and from the statements of the witnesses at the 
time and place designated in the captain thereof, and were then and 
there by the witnesses read over and subscribed by them in my 
presence and in the presence of counsel who were then and there 
attending, the witnesses having been by me, on the 7th day of 
December, A. D. 1882, first duly sworn to testify the truth, the whole 
truth, and nothing but the truth concerning the matters at issue in 
said cause. I further certify that I am not of counsel for any of the 
parties to said cause and in nowise interested therein. 
(S’p’d) LORENZO A. BAILEY, 
Exanuner in Chancery. 


643 Motion to Rescind Order of January 3, 1883, and to Expunge 
Certain Testimony, &c. Filed January 8, 1883. 


Supreme Court of the District of Columbia. 


BrooKE MACKALL, Jr., 
vs. Equity No. 8118. 
ALFRED RIcHARDs et al. 


And now comes the complainant & moves the court to rescind the 
order made in this cause on the 3rd day of January, 1883. 


Also to strike from the files of the court the testimony of Leonard 
Mackall filed on or about the 2nd day of January, 1882. 


Also to expunge the cross-examination of complainant taken on 
behalf of said Leonard Mackall in this cause, with the costs, to be 
paid by said Leonard Mackall or by his solicitor, as provided by 
amendment to rule 64 of this court. 

W. WILLOUGHBY, 


Sol. for Complainant. 
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644 Take notice that on Monday, the 8th of Jan’y, 1883, or as 
soon thereafter as counsel can be heard, I shall bring the 
above motion before the court. 
W. WILLOUGHBY, 


Sol. for. Comp’. 
To R. M. Newton, Esq., sol. for def’t, L. Mackall. 


Order of Court Passed January 8th, 1883. 


In the Supreme Court of the District of Columbia. January Term, 
1883. In Equity. 


The notice of this motion coming on to be heard this day & 
having been argued by Mr. Willoughby in support thereof— 

It is, this 8th day of January, 1883, by the court adjudged and 
ordered that the said motion be, and the same is hereby, overruled. 
(S’g’d) A. B. HAGNER, 

Asso. Justice. 


645 Order Limiting Time of Execution of Order of January 3d, 
1883. Filed January 10, 1883. 


Supreme Court of the District of Columbia. 


BRooKE MACKALL, Jr., 


v8. equity No. 8118. 
ALFRED RIcHARDs é¢ al. 


Ordered, That the time for taking testimony in this cause, under 
order of Jan’y 3d, 1883, be limited to ten days from this date, Jan’y 
10th, 1883 (including Frid. y). 

(S’g'd) A. B. HAGNER, 
Asso. Justice. 


646 Order to Clerk to Issue Subpoenas to Witnesses in Rebuttal. Filed 
January 10, 1883. 


In the Supreme Court of the District of Columbia, — day of Jan., 
1883. 


Brooke MACKALL, Jr., 


v8. } equity No. 8118. 
A. RIcHARDS et al. 


The clerk will please issue subpcenas to Brooke Mackall, Jr., & to 
Fendall E. Alexander, summoning them to appear before Lorenzo 
A. Bailey, examiner in chancery, at the office of the said examiner, 
456 Louisiana Ave., on Thursday, the 11th inst., at eleven a. m., to 
testify upon cross-examination in said cause pending before the said 
examiner, the said witnesses having previously testified before said 
examiner as summoned for the complainant in rebuttal. 

(S’g’d) ROBERT M. NEWTON, 
Solicitor for. Defendant, Leonard Mackall. 
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647  Subpena to Brooke Mackall, Jr., and Fendall E. Alexander. 
Issued January 10, 1883. 


Supreme Court of the District of Columbia, the 10 day of Jan- 
uary, 1883. 


BrookE MACKALL, Jr., 
vs. No. 8118. Docket 22. 
A. RicHarps e al. ; 


The President of the United to Brooke Mackall, Jr., Fendall E. Alex- 
ander : ’ 


You are hereby commanded to appear as witnesses for the com- 
plainant before Lorenzo A. Bailey, ex’m., 456 La. Ave.,on the 11 
day of January, 1883, at 11 o’clock a. m. 

Witness D. K. Cartter, chief Justice, &c. 

R. J. MEIGS, Clerk, &c. 
° By M. A. CLANCEY, 
. ‘ Asst Clerk, &c. 


Return to Above. 


Jan’y 13, 1883.—Summoned all Jan. 11th, 1883. | 
CLAYTON McMICHAEL, 
U. S. Marshal. 


648 Motion to Expunge Testimony, with Costs. Filed April 10, 1883. 


Supreme Court of the District of Columbia. 


Brooke MAcKALL, Jr., 
vs. Eq. No. 8118. 
ALFRED RICHARDS et al. 


And now comes the complainant and moves the court to suppress 
the depositions of Leonard Mackall & that part of the testimony of 
Brooke Mackall, Jr., & F. E. Alexander which was taken upon the 
cross-examination conducted by counsel for Leonard Mackall & to 
have the said testimony expunged, with the costs of taking such 
deposition & testimony, to be paid by the said Leonard Mackall or 
his counsel, in accordance with rule 64 of this court. 

(S’g’d) W. WILLOUGHBY, 
Sol. for Complainant. 


649 Notice of Motion to Suppress Depositions. Filed April 10, 1883. 


Supreme Court of the District of Columbia. 


BrookE MAckKALL, Jr., 
vs. Equity No. 8118. 
ALFRED RICHARDS ef al. 


Please take notice that on Tuesday, the 10th inst., I shall move 
the court to suppress the depositions of Leonard Mackall & that 
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part of the testimony of Brooke Mackall, Jr., & F. E. Alexander 
which was taken upon the cross-examination conducted by counsel 
for Leonard Mackall & to have the said testimony expunged, with 
the costs of taking such deposition & testimony, to be paid to the 
complainant by the said Leonard Mackall or his counsel, in accord- 


ance with rule 64 of this court. 
(S’p’d) W. WILLOUGHBY, 


Sol. for Complainant. 
To def’t, Leonard Mackall. 
Service acknowledged Friday evening, Ap’! 6, 1883, at 4.15. 


(S’g’d) S. S. HENKLE, 
Of Counsel for Leonard Mackall. 
650 Testimony on Behalf of Defendant, Leonard Mackall. Filed April 
10, 1883. 


In the Supreme Court of the District of Columbia. In Equity. 


BrookE MACKALL, Jr., 
v8. No. 8118. 
ALFRED RICHARDS é al. 


Be it remembered that an examination of witnesses was held on 
the 15th day of December, A. D. 1882, by the defendant, Leonard 
Mackall, when the within deposition was taken. 

I, Henry R. Elliott, an examiner in chancery, did cause to be 
personally present at my office, 406 Sth street, Matthew G. Emory 
to testify on behalf of defendant, Leonard Mackall, in the above- 
entitled cause. 


(3’2’d) HENRY R. ELLIOTT, Examiner. 


651 In the Supreme Court of the District of Columbia. In Equity 


BrRooKE MACKALL, Jr., 
v8. No. 8118. 
ALFRED RicHarDs et al. 


Deposition of Matthew G. Emory, a witness produced and sworn on 
behalf of defendant, Leonard Mackall, in above-entitled case. 


Present: Judge Willoughby, counsel for complainant; W. B. 
Webb, counsel for defendant Richards; R. M. Newton, counsel for 
defendant Mackall. 


The said MatrHew G. Emory, being first carefully cautioned and 
sworn to tell the truth, the whole truth, and nothing but the truth, 


deposes and says: 
Tan 64 years of age; that I was born in Pembroke, State of New 


Hampshire, and now reside in Washington city, D. C. 


Being examined by Mr. Newron, the witness further deposes and 
says: 


652 


Judge Willoughby objects to the examination of Mr. Emory 
at this time. 
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Q. Mr. Emory, you testified on December Ist, 1882, that some 
time during the late war the complainant in this cause, Brooke 
Mackall, Jr., showed you a paper which he represented to be a deed 
to lot 7, in square 223, in this city, from his father to him; do you 
recognize the person now present as complainant in this cause, 
Brooke Mackall, Jr., the young man that showed you that paper? 

A. I believe it was the 1st of December that I testified, and I don’t 
remember of the lot or square, but know that it was the property at 
the corner of 14th street and New York avenue, and I know that 
the gentleman present, Brooke Mackall, Jr., was the one who showed 
me the paper purporting to be a deed. 

Q. Did not you understand at the time that the object of Brooke 

Mackall, Jr.. was to get credit from you for stone for building 
653 upon the lot at the corner of 14th street and New York 
avenue ? 


Objected to by Judge Waloughby as leading. 


A. I did. 

Q. How many visits did he pay you for this purpose ? 

A. He was there twice, and I believe three times, but I will not be 
positive about the third time. 

Q. State about what length of time elapsed between his first visit 
and the conclusion of your trade with him. 

A. The second visit was made the day after the first; I am quite 
sure of it. It might have been the second day afterwards, and all 
was concluded within three or four days. 

Q. Did he or did he not read the alleged deed to you? 

A. I read it; I had it in my hands and read it; he stood by my 
side looking over. I read it aloud. 

Q. You are the president of the Second National Bank of this city, 

- are you not? 

604 A. I am, sir. | 
Q. Are you a member of any church in this city? If so, 
please state what church. | 

A. Iam a member of the Methodist Metropolitan church of this 
city. | 
Q. You have an extensive acquaintance among the leading and 
wealthy men of this city, have you not? 

A. I think I have. 


Cross-examination waived by Judge Willoughby. 
(S’g’d) M. G. EMORY. 


Sworn and subscribed to before me this 15th day of December, A. 


D. 1882. 
HENRY R. ELLIOTT, Examiner. 
DIsTRICT OF COLUMBIA: 


I, Henry R. Elliott, an examiner in chancery, do hereby certify 
that the foregoing deposition was taken down and reduced to 

655 writing by me in the presence and from the statements of the 
witness at the time and place designated in the caption, and 
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was then and there read over by me to the witness, and by him sub- 
scribed, and that I was attended by the counsel of both parties, re- 
spectively, and the witness was first duly sworn to testify the truth, 
the whole truth, and nothing but the truth touching the matters at 
issue 1n said cause. 

I further certify that I am not of counsel for any of the parties to 


said cause or in any manner interested therein. 
HENRY R. ELLIOTT, Examiner. 


656 Decree of Special Term Dismissing Cause. Appeal Noted. Filed 
Apri 10, 1883. 


In the Supreme Court of the District of Columbia, Holding a Special 
Term. 


BROOKE MACKALL, Jr., 


v. beauty No. 8118. 
ALFRED RicHarps & Others. 


This cause coming on to be heard upon bill, answer, depositions, 
and exhibits, and being duly heard and considered, itis by the court, 
this 12th day of April, 1883, ordered, adjudged, and decreed that the 
said cause be, and the same Is hereby, dismissed, from which decree 
the plaintiff prays an appeal, which is hereby allowed. 


By the court: 
MacARTHUR, Justice. 


6564 Motion for Rule Against Plaintiff to Furnish Correct Abstract of 
Pleading and Evidence. Filed June 12, 1883: 


Supreme Court of the District of Columbia, in General Term, — day 


of , 1883. 
BrookE MACKALL, Jr., 
v8. Equity No. 8118. Calendar No. 97. 
ALFRED RIcHARDS eé al. 7 


And now comes the defendant, Leonard Mackall, in the above- 
entitled cause and moves the court for a rule against the plaintiff re- 
quiring him to file a correct abstract of the pleading and evidence 


in sald cause. 
(S’g’d) S. S. HENKLE, 
(S’g’d) ROBERT M. NEWTON, 
Solicitors for Defendant, Leonard Mackall. 


To Judge Willoughby, solicitor for the plaintiff: 
657 Please take notice that we will call up the within motion 

on Thursday, the 14th inst., at 10 a. m., or before if said cause 
is reached on the trial calendar previously to said date. 

(S’g’d) S. S. HENKLE, 

(S’g’d) ROBERT M. NEWTON, 
Solicitor- for the Defendant, Leonard Mackall. 
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Service admitted June 12, 18883. 
(S’g’d) W. WILLOUGHBY, 
Alt’y for PUFf. 


Proceedings before the supreme court of the District of Columbia, 
in general term, commencing on the 4th Monday, 28th day, of 
April, 1884. | 
Present: Chief Justice Cartter and Justices MacArthur and James 


SATURDAY, July 5th, 1884. 


Session resumed pursuant to adjournment. 
Present: Presiding, Mr. Justice Wylie, and Justices MacArthur, 
Cox, and James. 


Decree. Filed July 5, 1884. 


Supreme Court of the District of Colymbia. In General Term. 


Brooke MacKALL, Jr., 
v8. : 
ALFRED RicHARDs and WIFE, LEONARD Equity No. 8118. 
MACKALL, e¢ al. 


This cause came on this day to be heard upon the plead- 

658 ings, proofs, and proceedings in the cause and upon an appeal 

from the decree of the special term therein, and, having been 

argued by counsel, on consideration thereof it is, this fifth day of 
July, 1884, ordered, adjudged, and decreed— 

That the decree of the special term of this court made in this cause 
be reversed. 

That the sale of the premises part of lot 7, in square 223, in the 
city of Washington, purporting to have been made by the marshal 
of the District of Columbia on or about the 13th day June, 1870, to 
the defendant, Alfred Richards, and the conveyance purporting to 
have been made by the marshal in pursuance of said sale on or 
about the 7th day of October, 1870, of the said part of said lot 7, in 
square 223, more particularly described in said conveyance, and all 
transfers or conveyances depending thereon, be set aside and decreed 
to be invalid and void and of no effect, and that the complainant 

is, as to the parties to this suit, the owner of said property 
659 andentitled to have the legal title thereof conveyed to him 

upon payment by him to the defendant Richards of his claim 
as judgment creditor and for disbursements in connection with said 
property, to be ascertained by the court. 

That this cause be referred to the auditor to ascertain and report 
to the court in special term the amount of expenditures of said de- 
fendant Richards upon the said property beneficial thereto, and of 
payments for taxes or lawful liens against the same, and also of the 
rents, issues, and profits received by the said defendant. 


(S’g’d) W. S. COX, J. 
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660 Appeal to Supreme Court of the United States by Alfred Richards. 
Filed July 8, 1884. 


Supreme Court, District of Columbia. 
Brooke MACKALL, Jr., 


v8 ja 8118. 


ALFRED RICHARDS é al. 


And now comes the said defendant, Alfred Richards, and appeals 
to the Supreme Court of the United States from the decree of the 
general term passed July 5, 1884, in the above cause against him. 

WM. B. WEBB, 
For Def’t Richards. 


The above appeal is allowed this 8th day of July, 1884. 
By the court: 
MacARTHUR, Justice. 


661 Citation on Appeal to Supreme Court United States by Richards. 


District oF CoLuMBIA, Jo wit: 


To Brooke Mackall, Jr.: 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to appeal filed in the 
clerk’s office of the supreme court of the District of Columbia, 
wherein Alfred Richards is appellant and you are appellee, to show 
cause, if any there be, why the judgment in the me 5 appeal men- 
tioned should not be corrected’ so that speedy justice be done the 
parties in that behalf. | 

Witness D. K. Cartter, chief justice of the said supreme court of 
the District of Columbia. 


July 8, 1884. 
D. K. CARTTER, 


Chief Justice. 
662 Return to Citation. 
Served a copy of the within citation on Brooke Mackall, Jr., Oct. 


7th, 1884. 
CLAYTON McMICHAEL, Marshal. 


663 In the Supreme Court of the District of Columbia, the 10 
day of July, 1884. 


BrooKE MACKALL, Jr., 


v8. equity No. 8118. 
ALFRED RicHarps é al. 


In error. 


Know all men by these presents that we, Alfred Richards, Thomas 
A. Richards, and William A. Richards, are bound unto the above- 
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named Brooke Mackall, Junior, in the sum of fifteen thousand dol- 
lars, to be paid to the said Brooke Mackall, Junior, his executors or 
administrators; to which payment, well and _— to be made, we 
bind ourselves and each of us, jointly and severally, and our and 
each of our heirs, executors, and administrators, firmly by these 
presents. 

Sealed with our seals and dated this tenth day of July, 1884. 

Whereas the above-named Alfred Richards has prosecuted an 
appeal to the Supreme Court of the United States to reverse the de- 
cree rendered in the above suit by the said supreme court of the 
District of Columbia: : 

Now, therefore, the condition of this obligation is that if the above- 
named Alfred Richards shall prosecute his said appeal to effect and 
answer all damages and costs if he shall fail to fn. good his plea, 
then this obligation shall be void; otherwise the same shall be and 
remain in full force and virtue. 

ALFRED RICHARDS. [sEAL. 
° THOS. A. RICHARDS. [SsEALt. 
~ WM. A. RICHARDS. SEAL. 


Sealed and delivered in the presence of— 
CHAS. A. WALTER. 


Approved July 11, 1884. 
MacARTHUR, Justice. 


664 AUTHENTICATION OF REcorD. 
Clerk’s Certificate. 


CLERK’s OFFICE, 
SUPREME Court OF THE DIsTRICT OF COLUMBIA. 

I, R. J. Meigs, clerk of the said court, do hereby certify that the 
writings annexed to this certificate are true copies of originals on 
file and of record in said office, and {that said originals together con- 
stitute the record of the proceedings of said court in this cause. 

Witness my hand and the seal of said court this 14 day of Octo- 
ber, 1884. 

[Seal Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk, 
Assistant Clerk. 


By 


Justice's Certificate. 


I, David K. Cartter, chief justice of said court, do certify the fore- 
going attestation by R. J. Meigs, clerk of the said court, to be in due 
form. | 

Witness my hand and seal this 14 day of Oct’r, 1884. 

D. K. CARTTER, [SsEAt.] 
Chief Justice. 


ALFRED RICHARDS VS. BROOKE MACKALL, JR. 


Clerk’s Certificate to Justice’s Officiul Character. 
I —, clerk of said court, hereby certify that David K. 


Cartter, whose genuine signature is subscribed to the foregoing cer- 
tificate, was, at the time of signing and attesting the same, chief 
Justice of said court, duly commissioned and qualified. 
— my hand and the seal of said court this 14 day of Oct., 
{Seal Supreme Court of the District of Columbia ] 
R. J. MEIGS, Clerk, 


Assistant Clerk. 


665 Supreme Court of the United States. 
ALFRED RicHarps, Appellant, 
No. 1085. 


By 


v8. 
BrookE MacKA tt, Jr., Appellee. 


It is hereby stipulated that the following is an extract from the 
minutes of the general term of the supreme court of the District of 
Columbia at the term thereof commencing the fourth Monday of 
April, 1884, under the date of July 5th, 1884, to wit: “Adjourned 
till term in course.” 

It is also further stipulated & agreed that the justices of the su- 
preme court of the District of Columbia who heard and decided this 
cause in the general term of said court were Chief Justice Cartter and 
Justices Hagner & Cox. 

It is also further agreed that this stipulation may be filed & an- 
nexed to the record of this cause now on file in the office of the clerk 
of the Supreme Court of the United States, & that this shall con- 
stitute a part of such record. 

Nov. 6th, 1884. 

WEBB & TOTTEN, 
Counsel for Appellant. 

666 W. WILLOUGHBY, 
Counsel for Appellee, Appearing Specially on Motion. 


667 [Endorsed:] No. 1085. U.S.Supreme Court. Alfred Rich- 
ards, app’l’t, vs. Brooke Mackall, Jr., app’lee. Stipulation of 
counsel as to record. 

[Endorsed :] Supreme Court U.S. 1884, October term. No. 1085. 
Alfred Richards, app’l’t, vs. Brooke Mackall, Jr. Stipulation of 
counsel & addition to record. 

[Stamped:] Office Supreme Court U.S. Filed Nov. 7, 1884. 
James H. McKenney, clerk. 
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In the Supreme Court,of the United States 


ALFRED RICHARDS, Appellant ) 


vs. | No. 1,085. oe 
BROOKE MACKALL, JR., Appellee. | 


' Appeal from. the Supreme Court of the District of 
Columbia. 


33 
a. 


Copy of record of decree in Special Term, and all subse- 
quent proceedings. 


Decree of Special Term dismissing cause. Appeal 
Noted. | 


(Filed April 10, 1883.) 
IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 
Holding a Special Term. 


BROOKE MACKALL, Jr., l : 
vs. - Equity No. 8,118. 
ALFRED RICHARDS and others. { 


This cause coming on to be heard, upon bill, answer, 
depositions and exhibits, and being duly heard and consid. . 
ered, it is by the court this 12th day of April, 1883, ordered, 
adjudged and decreed, that the said cause be, and the same 


i Ne 


2 


is hereby dismissed, from which decree the plaintiff prays 
an appeal, which is hereby allowed. 
By the Court— 
7 MacARTHUR, 
Justice, 


Proceedings before the Supreme Court of the District of 
Columbia, in General Term, commencing on the 4th Mon- 
day, 28th day of April, 1884. 3 

Present, Chief Justice Cartter, and Justices MacArthur 
and James. 

, Saturday July bth, 1884. 

Session resumed pufsuant.to adjqurnment. Present pre- 
siding Mr. Justice Wylie and Justides MacArthuf, Cox and 
James. 


Decree. 


[Filed July 5, 1884. ] 
SUPREME COURT OF THE DISTRICT OF COLUMBIA. 
In General Term. 
BROOKE MACKALL, JR., 
vs, ° : 
, | Equity. No. 8,118. 


ALFRED RICHARDS & WIF 
& LEONARD MACKALL. 


This cause came on this day to be heard upon the plead- 
ings, proofs and proceedings in the cause, and upon an ap- 
peal from the decree of the Special Term therein, and hav- 
ing been argued by counsel, on consideration thereof, it is 
this fifth day of July, 1884, ordered, adjudged and decreed. 

That the decree of the Special Term of this court made 
in this cause be reversed; that the sale of the premises, 
part of lot No. 7 in square 223, in the city of Washington, 
purporting to have been made by the Marshal of tie Dis- 


3 


trict of Columbia, on-or about the 13th day of June, 1870, 
to the defendant, Alfred Richards, and the conveyance pur- 
porting to have been made by the Marshal in pursuance of 
said sale on or about the 7th day of October, 1870, of the 
said part of tae said lot 7 in square 223, more particularly 
described in said conveyance, and all transfers or convey- 
ances depending thereon, be set aside and decreed to be in- 
valid and void and of no effect, and that the complainant 
is, a8 to the parties to this suit, the owner of said property 
and entitled to have the legal title thereof conveyed to 
him upon payment by him to the defendant, Richards, of 
his proper claim as judgment creditor, and for disbursements 
in connection with said property, to be ascertained by the 
court. 

That this cause be referred to the Auditor to ascertain 
and report to the court in Special Term the amount of ex- 
penditures of said defendant Richards, upon the said prop- 
erty beneficial thereto, and of payments for taxes or lawful 
liens against the same, and also the rents, issues and profits 
received by the said defendant, 

(Signed.) W.S. Cox, 


Appeal to Supreme Court of the United States by 
Alfred Richards. 
[Filed July 8, 1884. ] 
SUPREME COURT OF THE DISTRICT OF COLUMBIA. 
BrRooKE MACKALL, Jr., I 
Vs 


, 8,118. Eq. | 
ALFRED RicHarps et al. | 


And now comes the said defeidant, Alfred Richards, and 
appeals to the Supreme Court of the United States, from 
the decree of the General Term, passed July 5, 1884, in the - 


above cause against him. 
WM. B. WEBB, 
For Deft., Richards. 
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The above appeal is allowed this 8th day of July, 1884. 


By the Court— 
MacARTHUR, 
Justice. 


Citation on appeal to Supreme Court, United States by 
Richards. 2 


DisTRIcT OF COLUMBIA, to wit: 


To Brooke Mackall, Jr. , 

You are hereby cited and admonished to be and + ga 
at a Supreme Court of the United States to be holden at 
Washington ‘on thegsecond Monday of October next, pur- 
suant to appeal filed in tlre Clerle’s office of the Supreme 
Court of the District of Columbia, wherein Alfred Rich- 
ards is appellant, and you are appellee, to show cause, if 
any there be, why the judgment in the said appeal men- 
tioned should not be corrected, so that speedy justice be 
done the parties in that behalf. 

WitnEss: D.K. Cartter, Chief Justice of the said 
Supreme Court of the District of Columbia. 


July 8, 1884. 
D. K. CARTTER, 
Chief Justice. 
Return to Citation. 
Served a copy of the within Citation on Brooke Mackall, 


Jr., Oct. 7th, L884. 
CLAYTON McMICHAEL, 
Marshal. 


nee 


IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA 
The 10th day of July, 1884. 


BrRooKE MACKALL, Jr., 
vs, - No. 8,118 Equity. 
ALFRED RICHARDS e¢ al. ) In Error. 


Know all men by these presents, that we, Alfred Richards, 
Thomas A. Richards and William A Richards, are bound 
unto the above-named Brooke Mackall, Jr., in the sum of 


¢. 


2 


fifteen thousand dollars to be paid to thesaid Brooke Mack- 
all, Junior, his executors or administrators. To which pay- 
ment, well and truly to be made, we bind ourselves, and 
each of us, jointly and severally, and our and each of our 
heirs, executors, and administrators, firmly by these pre- 
sents. Sealed with our seals, and dated this tenth day of 
July, 1884. - 

Whereas, the above named Alfred Richards, has prose- 
cuted an appeal to the Supreme Coart of the United States 
to reverse the decree rendered in the above suit by thé said | 
Supreme Court of the District of Columbia : | +3 

Now, therefore, the condition of this obligation is, that if 
the above-named Alfred Richards, shall prosecute his said 
appeal to effect, and answer all damages and costs if he shall 
fail to make good his plea, then this obligation shall be void ; 
otherwise, the same shall be and remain in full force and 
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ALFRED RICHARDs, [SEAL.] £4 

Tos. A. RIcHARDS, [SEAL.] *} 
Ww. A. RicHARDs, [SEAL.| 4 

a Sealed and delivered in presence af— Z 


CHas. A. WALTER. 
Approved, July 11th, 1884. 
MacARTHUR, 
Justice 


Authentication of Record. 


Clerk's Office, Supreme Court of the District of Columhta: 
Clerk’s Certificate. 


I, R. J. Meigs, clerk of the said court, do hereby certify 
that the writings annexed to this certificate are true copies 


T of originals on file and of record in said office, and that said 
originals, together, constitute the record of the proceedings 
of said court in this cause. 

Witness my hand and the scal of said court this 14th day 
. of October, 1884. 


[SEAL.] _ - -R.J. Mates, Clerk. * 


ee 


6 
Justice’s Certificate. 


I, David K. Cartter, Chief Justice of said court, do certify 
the foregoing attestation by R. J. Meigs, clerk of the said 
court, to be in due form. 

Witness my hand and seal, this 14th day of October, 1883. 

D. K. CARTTER, Chief Justice. [SEAL] 


v 


Clerk’s Certificate to Justice’s Official Character. 


I, , clerk of said court, hereby cer- 
tify that David K. Cartter, ‘whose genuine signature is sub- 
scribed to the foregoing certificate, was, at the time of sign- 
ing and attesting the same, Chief Justice of said court, duly 
commissioned and quafified. 

Witness my hand and the Seal of said court this i4th day 
of October, 1884. 

[SEAL. ] R. J. Meies, Clerk. 


SUPREME COURT OF THE UNITED STATES. 


ALFRED RicHarns, Appellant | 
Us. No. 1,085. 
BROOKE MACKALL, JR., Appellee. 


It is hereby stipulated that the following is an extract 
from the minutes of the General Term of the Suprems 
Court of the District of Columbia at the term thereof, com- 
mencing the fourth Monday of April, 1884, under date of 
July Sth, 1884, to wit: “ Adjourned till term in course.” It 
is also further stipulated and agreed that the Justices of 
the Supreme Court of the District of Columbia who heard 
and decided this cause in the General Term of said Court 
_were Chief Justice Cartter and Justices Hagner and Cox. 
It is also further agreed that this stipulation may be filed 
and annexed to the record of this cause, now on file in the 
office of the clerk of the Supreme Court of the United States, 
and that this shall constitute a part of such record. 


Nov. 6th, 1884. 
WEBB & TOTTEN, 
Counsel for Appell it. 
W. WILLOUGHBY, 
Counsel for a 
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Supreme Court of the United states. 


OCTOBER TERM, 1887. 


ALFRED RICHARDS, Appellant, 
0S. No. 106. 
~~ BROOKE MACKALL. 


Brief for Appellant. 


: WM. B. WEBB, 
ENOCH TOTTEN, 
) | Appellant. 


R. U. POLKINHORN, PRINTER.’ 
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Supreme Court of the United States. 


OCTOBER TERM, 1887. 


ALFRED RICHARDS, Appellant, 
$8. 


BROOKE MACKALL. 


Brief for Appellant. 


This is an appeal from a decree of the Supreme 
Court of the District of Columbia. 


STATEMENT OF THE CASE. 


The bill in this case seeks to set aside a deed made 
by Alexander Sharp, Marshal of the District of Col- 
ambia, on the 7th of October, 1870, to the defendant, 
Alfred Richards, and to have the same declared in- 
valid and void. Part of lot 7, in square 223, situa- 
ted at the corner of Fourteenth street and New York 
Avenue, in this city, is the property conveyed by the 
deed in question. Besides asking to have the deed 
set aside, the complainant seeks to have himself de- 
clared the owner thereof; an account of the rents and 
profits of the property since its purchase by the de- 
fendant; the appointment of a receiver, pending the 


ae 
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proceedings in this case; and asks further that a 
deed for the property in dispute may be made to him 
by Leonard Mackall, in whom the title is vested, and 
who is one of the defendants. 

As shown in the pleadings and depositions, the 2 
facts of the case are, as follows: in 1851, Brooke | 
Mackall, the father of the complainant, purchased 
this lot 7, in square 223, from W. W. Corcoran, and 
W.S. Nichols, trustee, who held it in equal moie- 
ties, and paid the purchase money for the same. 
Nichols refused to execute a deed for the moiety 
which he held as trifstee, and Mackall was obliged 
to file a bill to obtain such deed; and a decrée in his 
favor was made by the court in 1856. In March, 
1852, Corcoran executed a deed for the other moiety 
of the lot to Mackall, but declined to deliver it 
until a small sum due to the firm of Corcoran coe oy 
and Riggs for advances on account of taxes was 
paid. This account for taxes was not paid until 
some years afterwards, May 13, 1864, and no deed 
was placed upon record showing title to this property 
in the said Brooke Mackall, until Sept. 29, 1873. 
In this condition of things Brooke Mackall gave the . | 
lot in question to the complainant Brooke Mackall, 
Junior, and put him in possession of it. Mackall, Jr., 
exercised various acts of ownership over the prop- 
erty, subdivided it, collected the rents and profits 
arising from it, and applied them to his own account ; 
removed the buildings that were standing upon it; 
caused it to be graded and generally occupied it and 
treated it as his own, and all with the knowledge 
and acquiescence of his father, Mackall, Senior. 
In 1864, Mackall, Jr., commenced the erection of a 
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building upon the portion of the lot involved in the 
present controversy, as he says in his deposition, not 
as his father’s agent, but under the verbal or parol 
gift of it to him and as his own property. “ 
Towards the erection of the building thus com- 
menced upon this property, materials were furnished 
by several parties, among them George H. Plant, 
Matthew G. Emery and A. and T. A. Richards. 
After the building had reached about two stories, 
and perhaps a part of another story, it was stopped 
and was carried no further by Mackall. Not being 
paid for the materials furnished by them, Emery and 


- Plant filed notices of lien under the act for the en- 


forcement of Mechanics’ liens, and commenced pro- 
ceedings to enforce such liens and collect the amount 
due them for such materials. A. and T. A. Rich- 
ards, who had taken the note of Mackall, Jr., en- 
dorsed by Mackall, Sr., for the amount due them, 
commenced suit upon said note. Judgments were 
recovered in these several actions, execution issued 
thereunder and levied upon the part of lot 7, in 
square 223, subjected to the said liens under the 
proceedings therein,, which was duly sold by the 
Marshal of the District of Columbia, and bought by 
Alfred Richards. On the 7th of October, 1870, Alex- 
ander Sharp, the Marshal of the District of Columbia, 
conveyed to Alfred Richards, reciting the proceed- 
ings under which he made the levy and sale, and the 
amount for which such sale was made, the piece of 
ground contained within the courses and distances 
following, that is to say, part of lot No. 7, in square 
223, beginning at the northwest corner of said square 
and running thence south 44 feet; thence westerly 
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to the west end of the lot, thence, in a northerly di- 
rection with the west line thereof, to the north line 
of said lot, and thence with said north line to the 
place of beginning. Under this deed Richards en- 
tered into possession of the part of ‘lot in question, 
completed the building thereon, which he found 
abandoned and in ruins, and has occupied it ever 
since. 

The complainant, Brooke Mackall, Junior, now 
seeks to set that sale asjde; have himself declared 
the owner of the property, and an account from 
- Richards of the rents and profits received therefrom. 

It appears further in the case that in 1865 the 
complainant, Brooke Mackall, Junior, obtained from 
the corporation of Washington a deed for this lot 7, 
in square 223, under a salethereof for taxes, and that 
this deed was obtained with the fall knowledge and 
consent of his father, Brooke Mackall, Senior ; that 
in June, 1869, and afterwards in September, 1869, 
he—that is, the complainant—instituted proceed- 
ings in this court to restrain in one case the corpo- 
rate authorities, and in the other the marshal of the 
District of Columbia in: the performance of certain 
acts in respect of this property, in which proceedings 
he alleged, with the knowledge and consent of his 
father, that he was the owner of the said lot ; that in 
another proceeding in this court, in which the title 
to this lot was in question, and to which his father 
was a party, the complainant was examined as a wit- 
ness, and under oath stated that his father had made 
him a deed td the said lot, which deed he refused to 
produce ; that to the several parties from whom he 
purchased the materials used in the erection of the 


a 
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building commenced by him upon this lot, he repre- 
sented himself to be the owner thereof, and upon the 
strength of such representations obtained credit for 
such materials, and that to Matthew G. Emery, one 
of such material men, he exhibited a deed of this 
property from his father to himself. 

The complainant is the principal, if not the only 
witness sworn in this case, and he testifies unquali- 
fiedly that his father gave him the property in ques- 
tion and put him in possession of it; that he exer- 
cised an ownership over it with his father’s knowl- 
edge and consent, and held himself out to the world 
as the owner from the time of such gift in 1859 to 
the seizure and sale of it by the Marshal of the Dis- 
trict to Richards, and that in February, 1880, a few 
days before his death, his father conveyed it to him 
in confirmation of the gift made to him years before. 

In 1863, the Government of the United States took 
possession of a portion of lot 7, in square 223, and 
occupied it with buildings for the use of the Pay 
Department, for some time, and in 1867, the com- 
plainant made a claim for compensation for its use 
and occupation. In this claim he alleges his owner- 
ship and is supported in that allegation by his father. 
The claim was allowed, and complainant was paid, 
as owner, a large sum of money for the use of this 
property. 

The special term of the court below dismissed the 
bill, but on appeal to the general term, that decree 
was reversed and the sale was set aside on the ground 
that the description of the property, both in the ad- 
vertisement and in the Marshal’s deed were so am- 
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biguous and uncertain as to render the sale void. 
(See Mackall vs. Richards, 3 Mackey, 271.) 


Assignment of Errors. 


g 


1. The court in General Term erred in reversing 
the decree of the Special Term, and in declaring the 
sale void. | 

2. The General Term erred in not dismissing the 
bill: : . 

Because thecomplainant was guilty of gross laches; 

Because the matters and things involved in the 
proceedings are res adjudicata; 

Because the regularity of a judicial sale, where the 
jurisdiction of the court directing it appears upon 
the face of the proceedings, cannot be attacked col- 
laterally ; 

Because persons who are indispensible to a decree, 
are not made parties. 


The bill assigns twelve distinct reasons (5) why 
the sale of the property made by the Marshal on the 
13th day of April. 1870, (2) was void, that is to say: 


‘$1. The sum at which it was bid off was grossly 
insufficient and inadequate compared with the value 
of the property; 

‘¢2. The executions on which the sale was made 
were issued without authority, for the reason that at 
the time other executions had been issued, which 
had not been returned; 

‘¢3. Such executions were not in accordance with 
the judgments, said judgments being personal judg- 
ments only, while the executions directed the sale to 
be of specific property described therein; 

‘“¢4. Such execution did not sufficiently describe 
the nature of the interest of the debtor in said prop- 
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erty, whether legal or equitable or otherwise, nor de- 
fine the boundaries thereof so that the property could 
be identified, nor did they conform to the descrip- 
tion in the declarations in said suits or either of 
them; 

5. The court rendering the judgments in the first 
two cases named in paragraph 5 did not have juris- 
diction to render any other than personal judgments, 
the proper court for the enforcement of mechanics’ 
lien being in equity; 

6. The said Brooke Mackall, Sr., was not a party 
to any of the said proceedings or suits, although he 
then held the legal title; _ 

7. The sale of an equitable interest in real estate 
cannot be made under executions at law, whether by 
enforcement of a mechanics’ lien or otherwise ; 

8. The interest of Brooke Mackall, Sr., whether 
legal or equitable, could not be divested from him by 
any proceeding to which he was nota party; said 
complainant then had no interest except that arising 
from a verbal promise to convey and his action 
thereon, as before described ; o_ 

9. The alleged levies and sales were made under ee 
levy after the return day of the writs; ss 

10. The said executions were issued and delivered 
to D. S. Gooding, who was then the marshal of the 
District of Columbia, whereas the advertisement, 
sale and conveyance purport to have been made by 
Alexander Sharp, who was marshal at the time of 
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sale ; 
. { 11. The advertisement of sale does not sufficiently 
ts describe the property nor the nature of the interest 
<= to be sold, nor does it agree with the other proceed- 


ings in the cause ; : 
12. The conveyance by the marshal does not con- 
form to any of the other proceedings in the cause.’’ . 
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Points and Authorities. 
I. 


The complainant has failed to make out a case 
either upon his bill, or the proof; taken thereunder, 
that authorizes the interference of a Court of Equity. 
He is not entitled to equitable relief by his own 
showing. The rule on this subject is thus laid down: 


“But, whatever’may be the,object of the bill, the 
first and fundamental rule, which is always indis- 
pensable, to be observed,*is, that it must state a case 
within the appropriate jurisdiction of a Court of 
Equity. If it fails in this respect, the error is fatal 
in every stage of the case, and can never becured by 
any waiver or course of proceedings by the parties, 
for consent cannot confer jurisdiction not vested by 
law. And although many errors or irregularities 
may be waived by the parties, or be cured by not 
being objected to, the court itself cannot act except 
upon its own intrinsic authority in matters of juris- 
diction, and any excess will amount to usurpation, 
which will make decretal orders a nullity or infect 
them with ruinous informality.’’ 

Story’s Equity Pleadings, Sec. 10. 


And again: 

“Courts of Equity, it may be recollected, are 
guided in respect to the range of their jurisdiction 
by fixed and unvariable bounds, founded, in somecases 
in the principles and original constitution of these 
courts, and in others in immemorial usage, but from 
which they are in no case justified indeparting. In 
order, therefore, to entitle the plaintiff to its assist- 
ance, it is strictly necessary that he make out such 
a case in his bill as does, in fact, authorize the court 
to take cognizance of the suit.’ 

Barton’s Suits in Equity, 44. 

And see further, Story’s Equity Pleadings, Sec. 28, 

257. 
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This Rule, with the reasons upon which it is 
founded, has been again and again announced and 
sustained in the cases reported both in this country 
and in England. So universally is this the case, 
that it cannot be controverted at this time. 

See Munday vs. Knight, 3 Hare, 407; — 

Lord Uxbridge vs. Stanley, 1 Vesey, 56; 

Dilly and Heckrotte vs. Barnard, 8 Gill & 
Johns., 171, 185 ; 

Wright vs. Dame, 22 Pick., 55 ; 

Harrison vs. Nixon, 9 Pet., 503; 

Slater vs. Maxwell, 6 Wall, 276. 


Tested by this rule, the bill of complainant fails 
to disclose a case’ upon which the court has any 
power toact. In its stating part the bill sets out the 
history of the transactions which led to thesale by the 
marshal to Richards, and avers that Richards, after 
he took possession, agreed to hold the part of lot 
sold until he was reimbursed his debt and expendi- 
tures, and then to reconvey to complainant; that 
Richards has been more than reimbursed, &c., &c. 

A court of equity could not relieve against the 
breach of such an agreement as that alleged, in any 
event, and; in this case, that breach is not made a 
ground for such relief, the principal object of the 


bill being to procure an annulment of the deed by 


the marshal to Richards and an account of rents 
and a conveyance from Leonard Mackall. There is 
no averment in the bill that gives to the Court of 


' Equity jurisdiction in the matter of the alledged 


breach of the pretended agreement on Richard’s 
part. It is not pretended that there was any con- 
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sideration for such agreement, or that anything was 
done under it that would give it any legal effect. 

All that remains of the bill is a statement in 
detail of the grounds of, objection to the Marshal’s 
sale, a catalogue of what it calls the defects in the 
proceedings under the process that came into his 
hands in executipn of the judgments at law. But 
this is not supported by any averment that brings 
these objections within the jurisdiction of a Court 
of Equity. The cases cited show that such aver- 
ment is absolutely indispensable, and that nothing 
will cure the want of #. It Will not do t6 state that 
the complainant is ‘‘informed and believes” that a 
sale which a Court of Equity is asked to set aside is 
defective ; the averment of that fact must be made 
distinctly and positively, and the grounds upon 
which a Court of Equity obtains cognizance of it 
must be distinctly set out. It is submitted that the 
bill is fatally defective in this particular, and that 
a decree cannot be made under it. 

Hipp v. Babin, 19 How., 276. 


IT. 


But if it shall appear'to the court that the com- 
plainant has stated a case that brings him within 
the jurisdiction of the court of equity, there is an- 
other rule applicable to courts of equity which would 
seem to be fatal to the relief he seeks. Nothing can 
be better settled than that where the answer of the 
defendant denies in distinct and unequivocal terms - 
the facts set forth in the bill upon which the com- 
plainant founds his claim to equitable relief, such de- 
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nial must be overcome by the testimony of two wit- 
nesses, or by one witness and corroborating circum- 
stances. In this case the complainant is the only 
witness examined as to any point upon which the 
claim for relief is founded, and he is totally unsus- 
tained by corroborating circumstances. The allega- 
tion in the bill (4) that Richards promised to release 
the property as soon as he should reimburse him- 
self is denied in the answer, (34) and no proof is of- 
fered in support of such averments except that of the 
complainant himself. (42.) Richards denies this in 
his testimony also. (87.) This brings the case with- 
in the rule, which is elementary in its character, and 
which has beén recently distinctly recognized in a 
case that went up from the Supreme Court of the 
District of Columbia, to the Supreme Court of the 
- United States. 

Vigal vs. Hopp, 104 U. 8. 441. 

Story’s Eq. Jur., sec. 1528. 
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Again, whatever way be thought of the questions 
already discussed as to the right of the complainant 
to equitable relief in any event, and especially in the 
form and under the averments and proofs submitted, 
this proceeding has for its object the vacation of a 
sale made under a judgment of a court of competent 
jurisdiction in the premises, and is a collateral pro- 
ceeding as far as that sale and the deed of the mar- 
shal under it are concerned. aS 

A judicial sale cannot be impeached in a collateral 
proceeding, except in cases where it appears, upon 
the face of the proceedings themselves, that the court 
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had no jurisdiction. In such cases the judgment is 
a nullity, and will be set aside when collaterally 
drawn in question. But in the proceedings to set 
aside such judgment, the want of jurisdiction must 
appear affirmatively. There must be an averment in 
form and in such unequivocal terms that the defend- 
ant cannot be misled as to its character—that the 
court rendering the judgment was without jurisdic- 
tion. In the case at bar there is no such averment. 
It is not pretended that the court had not complete 
jurisdiction of the parties and of the subject-matter; 
but the allegati6n is. that the defendant had not 
such an interest‘in the property in question as 
would support a judgment such as was rendered by 
the court. This does not change the character of the 
proceeding in any respect. The object of the bill is 
to set aside, in a collateral proceeding, a sale made 
under the judgment of a court having competent 
and complete jurisdiction, and, it is submitted, that 
this cannot be accomplished. 
Story’s Eq. Jur., 1574 a. 


This question has been so frequently before the 
courts, and the rulings have been so uniform, that 
all that can be needed is.a reference to the decisions. 

In Thompson vs. Tolmie, 2d Peters, 163, a case 
that went up from the Circuit Court of the District 
of Columbia, the court say: 


‘‘The general and well-settled rule of law in such 
cases is that when the proceedings are collaterally 
drawn in question, and it appears upon the face of 
them that the subject-matter was within the juris- 
diction of the court, they are voidable only. The 
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errors and inaccuracies, if any exist, are to be cor- 
rected by some direct proceeding, either before the 
same court, to set them aside, or in an appellate 
court.”’ 


The first inquiry in the case cited was whether it 
appeared upon the proceedings that the court had 
jurisdiction of the subject-matter, and the court, 
after fully considering it, reached the conclusion that 
the jurisdiction was complete. Attention is invited 
especially to this discussion. 

Ludlow vs. Ramsey, 11 Wallace, 587, is the case 
in which the rule in question is distinctly announced. 
The court say: 


‘‘As the bill in this case is a collateral proceeding 
to set aside the sale, mere errors and irregularities 
in the original proceeding will not suffice. It must 
be shown that the court had no jurisdiction.’’ 


Cooper vs. Reynolds, 10 Wall., 308, is cited and 
approved in Ludlow vs. Ramsey, in which case the 
court say: 


‘¢In the present case there is a sufficient writ of 
attachment, its levy and return, the judgment of 
the court on trial by jury, the order to sell the prop- 
erty, the sale under the venditoni exponas, the writ 
of possession, sheriff’s deed, and delivery of posses- 
sion under order of the court. To hold them void is 
to overturn the uniform course of decision in this 
court, to unsettle titles to vast amounts of property 
long held in reliance upon these decisions, and in 
our judgment would be to sacrifice sound principle 
to barren technicalties.”’ 


And see also Griffith, et ~ vs. Bogert, 18 
Howard, 164 ; 
Grigno’s Lessee vs. . Astor et al., 2 How., 343; 
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Rorer on Judicial Sales states the rule thus, p. 
202, Sec 480: 


‘*Tf the jurisdiction of the subject-matter appears 
on the face of the proceedings in which the sale is 
made, the errors or mistakes, if any there be, cannot 
be examined when brought up collaterally.”’ 

Elliott vs. Piersoll, 1 Pet., 328 ; 
Davis vs. Helbig, 27 Md., 452. 


In reference to this very question of assailing a 
judicial sale in a collateral proceeding, this court 
said: 3 e er 

a 

‘¢So long as this judgment remains in force, it is 
in itself evidence of the right of the plaintiff to the 
thing adjudged, and gives him a right to process to 
execute the judgment; the errors of the court, how- 
ever apparent, can be examined only by an appellate 
power; and by the laws of every country a time is 
fixed for such examination, whether in rendering 
judgment, issuing execution, or enforcing it by pro- 
cess of sale or imprisonment. No rule can be more 
reasonable than that the person who complains of 
an injury done him should avail himself of his legal 
rights in a reasonable time, or that that time should 
be limited by law.”’ 

Voorhees vs. Bank, 10 Peters, 474; and see 
Blaine vs. The Charles Carter, 4 Cr. 328; 
Sumner vs. Moore, 2 McLean, 59. 


IV. 


The complainant in this cause cannot be heard to 
complain in this collateral proceeding, because— 


1. He has been guilty of gross laches; 

2. He is estopped by his own proceedings in two 
former causes of a like nature, in the same court in 
regard to the same matter. 


The complainant knew all the circumstances now 
complained of 12 years before he filed this bill. 
The sale was made June 30, 1870, and the bill was 
not filed until April 11, 1882. This was not within 
a reasonable time. Heé saw the purchaser pay the 


money, enter into possession of the lot, and then’ 


spend ten or eleven thousand dollars in completing 
the unfinished buildings thereon. He held his peace 
until the property became much appreciated in value 
by the improvements of the streets, the general 
growth of the city, and the money expended in im- 
provements by Richards. No excuse has been of- 
fered for this delay. Such a delay is unreasonable. 


Howard vs. R. R. Co., 17 Wall., 78; 
Twin. Lick Oit Co. vs. Marbury, 91 U. 8., 587; 
Marsh vs. Whitman, 21 Wall., 178. 


The obligations here are mutual’ Could Richards, 
after the lapse of 12 years, be heard to say that he 
ought to be relieved from the purchase in conse- 
quence of such objections as are tendered by Mack- 
all? and that he should have his money refunded 
by Emery and Plant? 

And again: On the 2d day of May, 1871, Alfred 
Richards, the appellant here, with several other 
judgment creditors of the appellee, Brooke Mackall, 
exhibited their bill against the appellee and other de- 
fendants for the purpose of enforcing the collection 
of their judgments out of the remainder of the lot 
. unsold by the Marshal in his sale of June 13, 1870, 
involved in this case. That bill alleges that the 
Marshal, by virtue of certain executions ‘‘ took and 
sold’’ the part of this lot 7 now called for, particu- 
larly describing it (137). The complainant in this 
cause, and the appellee here, did not set up as a de- 
fence to that action any of the defences now relied 
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upon, except that he had only an equitable title ; he 
constructively admits the regularity of the sale. (143.) 


Again: On or about September 15, 1869, the pres- 
ent appellant exhibited his bill in the court below, 
(93) setting out the judgments in favor of Emery, 
Plant, Richards and others, and the levy by the 
Marshal upon the part of the lotin question, and the 
advertisement for sale ; also that he was ‘‘equitably 
entitled to the whole of said lot ;”’ that the descrip- 
tion of the part of the lot levied upon in the adver- 
tisement was ‘‘not only an indefinite but an impos- 
sible description’’ and that a sale under it would 
prejudice his rights, and prayed that the parties 
might be enjoined from selling. No mention is made 
in this bill of any irregularities in the judgements, 
execution or in the levies. Answers were filed by the 
defendants to the bill, and there the cause seems to 
have been dropped. Now, if Mackall then considered 
himself wronged by any informalities or erroneous 
proceedings or writs, he should have asserted his 
rights then; but he did not speak then when he should 
have spoken and therefore he cannot now be heard 
when the purchaser for the space of twelve years has 
reposed in confidence in a judicial sale, for the 
security of his investment. The matters and things 
involved in this bill are res adjudicata. 


¥. 


The parties to the original actions at law are in- 
dispensable to this. Without them no decree can be 
made, and the bill must be dismissed. 

Harwood vs. R. R., 21 Wall, 78. 
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If the sale is to be cancelled, should not Emery 
and Plant be called upon to restore the money paid 
to them out of the purchase money? ftIf these 
errors are found to exist, the plaintiffs, in the law 
causes, who ordered the erroneous writs to be issued, 
and who are responsible for all errors, should be 
compelled to refund the money obtained by them 
through their erroneous or irregular executions and 
levies. They, and not Richards, were at fault. 

That this is a collateral proceeding there is not 
much room for doubt. The sale which is attacked was 
made on the authority of two executions issued in 
two actions at law to enforce two separate judgments. 
One of these judgments was in favor of George H. 
Plant, and the other was in favor of Matthew G. 
Emery. A levy of some kind upon something seems 
to have been made upon an execution issued on the 
judgment in favor of A. & T. A. Richards. This 
may have been a renditioni exponas. One of this 
firm became the purchaser, and paid $2,500.00. With 
this fund the expenses of sale and so forth were paid ; 
the two judgments owned by Emery and Plant were 
wholly paid and satisfied, and a part payment was 
made of the judgment held by the co-partnership 
firm. None of these persons are made parties to this 
cause, that is to say, neither Emery, Plant nor T. 
A. Richards. 

Practically, this amounts to a proceeding to cor- 
rect errors in the executions issued to enforce judg- 
ments at law, or, in other words, to do that by an 
original bill which can only be done by an appeal or- 
writ of error. The sale was made June 13, 1870, and 
this bill was filed April 11, 1882, twelve years after- 
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wards ; and the proof shows that Richards, immedi- 
ately after the sale, entered into possesston and ex- 
pended about $11,000 to complete the unfinished 
building standing thereon. 


v2. * 


No one of the twelve reasons assigned for disturb- 
ing this judicial sale is sufficient in any event. 

First. That the price was inadequate and insufii- 
ecient. This of itself is no ground for setting aside 
a sale, however effeeted. «Mr. Richards at the time 
of the sale thought.he was buying all of the lot 
north of the 44-foot line, running from 14th street 
parallel with New York avenue, to the rear of the 
lot. The fact is, as this court has since decided, he 
was buying only the abandoned foundation walls of 
the present building, and the ground upon which 
they were standing. . He paid a higher price than 
he ought to have paid. In order to make such an 
objection available there must be superadded either 
the fact of fraud per se, or that the price is so 
grossly out of proportion to the value of the land as 
to raise the presumption of fraud. Now, in this 
case, fraud is not alleged, nor is it pretended that 
there is any ground from which fraud may be pre- 
sumed. 


Johnson vs. Dorsey, 7 Gill, 287 ; 
House vs. Walker, 4 Md. Ch. Dec., 62. 
Warfield vs. Ross, 38 Md., 85; 

Cooper vs. Galbraith, 3 Wash. C. C., 546 ; 
Clarke vs. Trust Company, 100 U. S., 149. 
Erwin vs. Parkham, 12 How., 197. 
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Second. That the sale was improperly made be- 
cause the executions were issued without authority, 
there being unsatisfied executions outstanding when 
the executions under which the sale was made were 
issued. In this objection the fact seems to have been 
overlooked that before the sale was made the out- 
standing executions referred to had been returned 
‘‘ nulla bona.’ The first executions, in two of the 
cases, were returned ‘‘ nulla bona’’ March 3, 1869, 
and levy made under the second executions March 
24, 1869. 

Remington vs. Lintchicum, 14 Pet., 84; 

Barney's Lessee vs. Lemon, 6 Har. & John- 
son, 204 ; : 

Wheaton vs. Sexton, 4 Wheat., 503. 


Third. The executions were in exact accordance 
with the provisions of the law under which the pro- 
ceedings were instituted, and are not obnoxious to 
the objection made in the bill. 

Fourth. The executions are in strict accordance 
with the act of Congress for the enforcement of me- 
chanic’s liens, and there is no defect in that regard. 
That act prescribes in distinct terms what the 
judgment shall embrace, and in this case the execu- 
tions conform to the provisions of the act. 

The first, sixth and seventh sections of the ‘‘ me- 
chanics lien’’ law of 1859, in force in this District 
when these proceedings were had, and which are 
deemed the only sections necessary to refer to in con- 
nection with this cause, (11 Stat., 370; R. S. D. C., 
p. 83), are as follows: : 


‘* Any person who shall hereafter by virtue of any 
contract with the owner of any building, or with the 
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agent of such owner, perform any labor upon, or fur- 
nish any materials, engine or machinery, for the con- 
struction or repairing of such building, shall, upon 
filing the notice prescribed in section second of this 
act, have a lien upon such building and the lot of 
ground upon which the samevis situated, for such 
labor done or materials, engine or machinery fur- 
nished, when the amount shall exceed twenty dol- 
lars.’’ 

Src. 6. ‘‘ The proceedings in action to enforce such 
lien shall be the same as in other actions, except as 
otherwise provigled in this act; and if judgment be 
rendered for the plaintiff. le may have execution is- 
sued against the+premises, and thereupon the mar- 
shal shall proceed as upon other executions upon real 
property. 

Sec. 7. ‘*The liens created in pursuance of the 
provisions of this act shall have precedence over all 
other liens or incumbrances which attached upon the 
premises subsequent to the time at which such notice 
was given. If, upon a sale of the premises or execu- 
tion, the proceeds be insufficient to pay all such 
liens, the court shall order them to be paid in pro- 
portion tothe amount, respectively due to each and 
any other property of the defendant not exempt from 
execution, may be sold to satisfy such execution. 


Fifth. No such objection exists as is here stated. 
The proceedings were instituted under the act of 
February 2d, 1859, which was then in full force. It 
was not until afterwards that the present law, re- 
quiring all liens to be enforced in equity, was passed. 
The court had complete jurisdiction, and it was not 
ousted by the subsequent act. (See R.S. D. C., Sec. 
808.) 

Sizth. Brooke Mackall, Junior, was the owner of 
the property, to all intents and purposes, and that 
was enough, under the act, to enforce mechanics’ 
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liens. He was in possession, and that is such evi- 
dence of ownership as estops him in a proceeding like 
the present. 

Seventh and Eighth. These objections are involved 
in the last, and are met by the same fact of owner- 
ship. 

See Philips on Mechanics’ Liens, Secs. 66, 67, 
75, and 188, and cases cited in notes. 


Ninth, Tenth, Eleventh, and Twelfth. It certainly 
cannot lie in the mouth of a defendant in execution 
to object, at this late day, to the mere forms that at- 
tended the sale made by the marshal under process 
against him in the hands of that officer. 

1. The ground upon which the court below rested 
its decree, has been practically, if not directly 
taken away by this court since the decree appealed 
from was made. The decree below in this case was 
based solely on the ground that the description of 
the property was so ambiguous and uncertain as to 2 
render the sale void. In the case of Mackall vs. . 
Richards, (112 U. S8., 369,) the bill herein before 
mentioned, praying a sale of all that part of lot 7 re- 
maining unsold, might be sold to pay the judgments 
mentioned in the bill with the proceedings came be- 
fore this court, and the question presented for deci- 
sion was, how much of lot 7 remained unsold? _ 

This court, in determining how much of lot seven 
had not been sold, 4. ¢., how‘much had been sold, 
used this language : 


¢ 


‘‘ We are of opinion upon the whole case, that the: - 
record fails to show that any part of lot 7, outside 
of the piece upon which the building at the north- 
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east corner of the lot stands, was sold or conveyed 
by the Marshal to Richards.”’ 


2. A deed will not be declared void for uncertainty, 
as long as it is possible, by any reasonable rules of 
construction, to ascertain from the deed what prop- 
erty was intended to pass. 

By the above judgment, this court has practically 
declared what are the boundaries. (See Abdboft vs. 
Abbott, 51 Me., 582; Bond vs. Fay, 12 Allen, (Mass.), 
88; Crafts vs. Hibbard, 4 Metc. (Mass.), 452; Stone 
vs. Stone, 11@ Mass., 279; Harvey vs. Mitchell, 31 
N. H., 575; Kruse vs. Wilson, 79 Ill., 233; Andrews 
vs. Murphy, 12 Ga., 481. See also Mulford vs. La 
Frame, 26 Cal., 88; Stevens vs. Mayor, etc., 14 J. & 
S. (N. Y.), 274; Wendell vs. Jackson, 8 Wend., (N. 
Y.), 183; s. c., 22 Am. Dec., 635; Bass vs. Mitchell, 
22 Tex., 285; Bosworth vs. Sturtevant, 2 Cush. 
(Mass.), 392; Wewson vs. Pryor, 7 Wheat. (U. S8.), 
7; Hart vs. Hawkins, 3 Bibb, (Ky.), 502; s. c., 6 
Am. Dec., 666.) 


The rule of practice inherited from Maryland and 
established in the lower court, in reference to issuing 
alias executions, is. that where one execution has 
been issued and returned nulla bona by the marshal, 
an alias execution may be issued at any time there- 
after, provided that not more than twelve years shall 
be allowed to elapse.. The common law rule as to 
‘‘a year and a day,’’ has no application in such a 
case. 


Thompson vs. Beveridge, 3 Mackey, 170; 
Horsey vs. Beveridge, 4 Mackey, 291. 
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The first writs of fieri facias, issued in the Plant 
and in the Emery case, and returned March 3, 1869, 
appear to have been returned by ‘‘D. P. Gooding, 
Marshall’’ (15, 19); but there is no proof beyond 
this in the case, to show that he actually was the 
marshal at that date, and on the contrary, there is 
a recital in the Marshal’s deed to Richards, (25) de- 
claring that the second writs were issued February 
26, 1869, to Alexander Sharp, ‘‘said Marshal.’’ The 
new executions are attacked because they were issued 
as alleged, five days before the original writs had 
been returned. It is not by any means clear from 
the record, that the writs which were levied by Sharp 
ever even came to the hands of his predecessor. In- 
deed, the presumption seems to be the other way. 
The last writs were issued by the clerk, and bear 
date Feb’y 26, 1869, but there is nothing to show 
that they reached the Marshal’s office onor before 
the 3d day. of March, 1869. They may have been 
held by the clerk or the attorney, during the delivery 
of the office by the retiring Marshal to his successor. 
We have also the statement (in his deed) by the new 
Marshal that the writs were actually issued to him. 
(25.) This is not inconsistent with any rule or pre- 
sumption. Marshal Gooding, having retired from 
office, would undoubtedly have a right, and it would 
be his duty to return the old writs to the clerks of- 
fice, and this he could do at any time; he could be 
compelled to do this. The writ of fi. fa. in the 
court below is not directed to the officer by name, 
but is directed to ‘‘the Marshal of said District.’’ 

There is an essential difference in a case of a levy 
on real estate an done on personal property, and there 
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is no good reason why the execution of the writ be- 
gun by the outgoing, may not be completed by the 
incoming officer. There may be many cogent rea- 
sons why the new officer should take up and com- 
plete the execution of the writ. This technical rule 
had its origin at the contmon law; but at com- 
mon law real‘estate could not be sold on a writ of 
jiert facias. Hence, the rule has no fair applica- 
tion to this case. Real estate cannot be taken into 
custody by the Marshal, so as to give him an interest 
in the property as can personal property. 

Bellinghatt vs. Duncan, 3 Gilm., 480; 

Holmes vs. McIndoe, 20 Wis., 689; 

Sumner vs. Moore, 2 McLean, 59; 

Tarkington vs. Alexander, 2 Dev. & B., 87; 

Freeman on Hzecutions, § 291. 


And in any event, the rule does not apply except 
in cases when the outgoing Marshal has actually en- 
tered upon the execution of the writ of fi. fa. And 
in most of the cases the rule is declared to be that 
he has the authority to proceed, and may, by the 
party in interest, be compelled to proceed, but they. 
do not hold that the successor may not complete 
the execution of the writ. 

Freeman on Executions, § 291; 
36 Am. Decisions, note, p. 705. 


At this late day these errors, if errors they be, cannot 
berelied upon. Inanyeventall presumptions will be 
taken in favor of the validity of the proceedings. 
The court undoubtedly may, without the return of a . 
former writ, permit an alias fieri facias to issue (Free- 
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man on Ex’ns $52) ; and the presumption will be in 
a collateral proceeding, as this is, that it was issued 
by such authority in the absence of proof to the con- 
trary. There is abundant authority for the issuing 
of an alias execution in a case where the original 
writ has been issued in due season, (Freeman on Ex- 
ecutions, $51). And finally, mere errors in issuing 
an alias writ of fieri facias, whether in regard to its 


form, or the time and manner of its issue, while they 


may make it voidadle, do not renderitvoid. (Free- 
- man on Executions § 55.) 


VII. 


Mackall, Junior’s, title was perfect, as far as the 
defendant Richards was concerned, and the sale of 
it under execution, even if impeachable at this time 
at all, must be sustained by the court. The fact 
that the tirm of which he was a member were the 
plaintiffs in one of the executions under which the 
sale was made does not affect Richards as a pur- 
chaser. He purchased in good faith. Unless the 
complainant has shown some fraud on his part af- 
fecting the sale. This he has not attempted to do. 
Mackall, Senior, the father, had put the com- 
plainant, the defendant, in possession in execution 
of a parol gift of the property levied on, recognized 
him as owner, and permitted him to obtain credit 
on the faith of such gift and possession; and, what 
was more important, permitted him—nay, encour- 
aged him—to acquire a tax-title to the property, to 
have it confirmed by deed, and to set that title up 
in support of a claim for the use and occupation of 
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a part of this same property. And in this connec- 

tion attention is called to the fact that Mackall, 

Senior, desired to have the deed from Corcoran 

made directly to the complainants, in which. deed 

he offered to unite. | i 
In Neale vs. Neale, 9 Wall, p. 1., the Supreme 

Court says: : 


“Equity protects a parol gift of land, equally with 
a parol agreement to sell it, if accompanied by pos- 
session, ang the donee, induced by the promise to 
give it, has made imprevents in the property.”’ 
And see, further, on same point— 
1 Leading Cases in Equity. 
American note to Lester vs. Foxcroft, 567, 569. 


Finally, the attention of the court is invited to the 
fact that the complainant bases his right to ap- 
pear in this cause and ask the interference of 
this court, upon the ground that by a deed from his : 
father, Mackall, Senior, made in February, 1880, he 
acquired the legal title to this very property. Ac- 
cording to this claim, he was clothed with an equita- 
ble title, whén the judgments were recovered under 
which the property in dispute was sold ; that under 


and that now, having acquired the complete title, he : 
is authorized to have the purchaser at the judicial 
sale declared a wrongdoer, and treated as such. 

It is submitted that, in any event, this after ac- 
quired title, enures to the benefit of the party who 
purchased it in good faith at a sale under a judgment 
in which complainant was the defendant in execution, 
and certainly is a case like the present, where the 


deed of 1880 is shown to have been made in confirma- . 
tion of a parol gift under which complainant had 
entered into possession and exercised rights of owner- 
ship. 

The decree of the court below should be reversed 
and the cause should be remanded with instructions 
to dismiss the bill. 


WM. B. WEBB, 
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Gu the Supreme Court of the Gnited States. 


ALFRED RICHARDS, Appellant, 
v8. 


BROOKE MACKALL, Jr., Appellee. 


Points and Argument of Appellee. 


Statement of the Case. 


The bill in this case, which with the exhibits occupies 
1 to 31 of the record, was. filed by Mr. Brooke Mackall, Jr., ap- 

llee, to set aside a sale of the Marshal of the District of Colum- 

ia, of certain property situated at the southwest corner of 14th 

street and New York avenue N. W., being part of lot No. 7, in 
— 223, a plat of which will be found at page 2 of the record. 
The property in controversy is represented by the letters B, C, 
D, H, and is occupied by a building known as the Palace 
Market. | | 

The alleged sale purported to be in pursuance of three execu- 
tions upon common law judgments (see deed, p. 25) the execu- 
tions themselves being set out as exhibits to the bill (pp. 15, 19, . 
23). The first two direct the money be made from a part of the 
lot described as follows: “ Part of lot 7, sq. 223, in the city of 
Washington, beginning at the northeast corner of said square, 
thence south 44 feet, thence west to the west line of the lot, 
thence in a northerly direction with the west line to the north 
line of said lot, and thence with said north line to the place of 
beginning,” an impossible description, as the diagram will show. 
These two executions were directed to be issued in pursuance of 
proceedings under the mechanics’ lien law. The third execu- 
tion (p. 23) is an ordinary execution, issued upon a judgmentat law, 
recorded by A. & T. A. Richards, who beciime the purchasers at the 
alleged sale, the said Alfred Richards being the appellant here. 
These executions issued to D. S. Gooding, Marshal, but the sale 
was by A. Sharp, Marshal (p. 3.) . 

The bill sets forth an agreement for a purchase by Brooke 
Mackall, Sr., father of the appellee, in 1851, (p. 1,) a decree for 
the conveyance of a moiety thereof in 1856, (pp. 1 and 10,) and 
a conveyance of the other moiety in 1865 (p. 1.) 
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It also sets forth that the father promised, verbally, in 1859 to 
convey said property to this appellee and put him into possession, 
who built and expended large sums of money thereon. This was 
all the title held by the appellee at the time of the sale. 

In 1873 B. Mackall, Sr., conveye? the property to Joseph B. 
Hill, as trustee, (p. 27,)and in 1874 B. Mackall, Sr., and said Hill 
conveyed to Leonard Mackall, trustee, for the sole use and bene- 
fit of said B. Mackall, Sr. (p. 28;) and in 1880 B. Mackall, Sr., 
conveyed all his interest in the property to this appellee, request- 
ing his trustee, Leonard Mackall, to convey the legal title to this 
appellee, which, however, he refused to do. 

At the commencement of this suit, considering these execution 
sales to be invalid, the equitable interest of this property was in 
appellee, and the legal title in Leonard Mackall, trustee, who, for 
that reason, was made a formal party defendant. Exhibits are 
attached to the bill setting forth : 

Ex. 1, original agreement with Corcoran to sell in 1851 (p. 7.) 

Ex. 2, bond from Corgorin (p. 7.) 

Ex. 3, proceedings to procure deed from -Nicholls (p. 9.) 

Ex. 4. court proceedings, &c., relating to Ist execution (p. 11.) 

Ex. 5, court proceedings, &ec., relating to 2d execution (p. 16.) 

Ex. 6, court proceedings, &c., relating to 3d execution (p. 21.) 

Ex. 7, advertisement of sale (p. 24.) 

Ex. 8, marshal’s deed (p. 25.) 

Ex. 9, deed from Mackall, Sr., to Hill, trustee (p. 27.) 

Ex. 10, deed from Mackall, Sr., and Hill to Leonard Mackall, 
trustee (p. 28.) | 

Ex. 11, deed of equitable interest from Mackall, Sr., to appel- 
lee (p. 30.) 

The property was appraised by citizens summoned by the mar- 
shal at $15,000 (p. 21,) but was bid in by Richards, one of the 
execution creditors, and this appellant, for $2,500, one-sixth of its 
appraised value (pp. 6 and 7.) 

The grounds for setting aside the sale are set forth in the 16th 
paragraph of the bill (p. 5.) , 

The bill also sets forth the grounds for and asks that an ac- 
count be taken of the rents and profits since 1870, since which 
time it has been in possession of the appellant. 

The answer of Richards and wife, (pp. 32 to 36,) admits substan- 
tially the history of the title, except that it alleges that B. Mackall, 
Sr., made a conveyance to appellee in 1859, (par. 5, p. 32;) 
claims that two of the executions were according to mechanics’ 
lien proceedings under which judgments were confessed, (par. 6;) 
admits taking possession of the property, and alleges completion 
of building, payment of taxes, &., (par. 9;) denies that appellee 
ever tendered payment, or in good faith ever sought settlement ; 
admits the execution of the several deeds filed as exhibits with 
bill, (par. 10;) admits that deed of February 22, 1880, of B. Mack- 
all, Sr., to appellee was made, but says that parties interested 
have instituted suits to set it aside, (p.12;) admits that suit in 
equity has been brought by Richards to subject the remainder 
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of the lot te payment of balance. of judgment not satisfied b 
marshal’s sale, and referring to such cause No. 2,878, (par. 13 ;) 
denies accountability for profits, (par. 14;) denies non-payment 
of taxes, (par. 15;) and denies invalidity of sale for the reasons 
set forth in the bill, and claiming to have made the purchase in 
good faith, (par. 16.) 

Leonard Mackall, trustee, also filed an answer, (p. 36,) which 
however cannot affect the questions now before the court, and 
which was wholly impertinent. We consider it Wolly unneces- 
sary to refer to this or to the testimony, which he persisted in 
taking in the cause, and which occupies nearly the last half of 
the record, not only because it is impertinent, but because he has 
taken no appeal to this court. 

There can be nothing bearing upon any question before this 
court, except the pleadings and exhibits, (pp. 1 to 36.) 

Testimony of appellee, (pp. 40 to 50.) 

Exhibits, (pp. 72 to 80. 

Testimony of Matthew @ Emery, (pp. 80 to 85.) 

Testimony of appellant, Richards, (85 to 91.) 

Testimony of Wm. Forsyth, (91 to 92.) 

Possibly some exhibits from pp. 92 to 125, and testimony of 
Alexander, (p. 128,) and of appellee, (pp. 132 to 134.) 3 

The testimony of appellee sustains the allegations of his vill. 

M. G. Emery, (p. 80,) is introduced by defendant to show that 
sometime in 1863 he saw a deed from B. ‘Mackall, Sr., to his son, 
the appellee. 

His cross-examination, however, (pp. 81 to 87,) showed that he 
had but little knowledge upon the subject. 

Richards’ testimony pp. 85 to 91, relates simply to moneys 
paid out by him upon the property, negotiations relating to a 
compromise, and to a tender, not denying any material statement 
of appellee. 

Forsyth, surveyor, examined for defendant, to produce plat 
which, however, does not appear in this record. 

At pages 93 to 103 is a copy of proceedings in a suit eom- 
menced by appellee against Richards and others in 1869, in 
which appellee set up, as he does in this cause, a claim of an 
equitable interest in this property, to which answers were filed ; 
but as this does not appear to have any connection with the 
pleadings, and does not contradict any averments of the bill or 
testimony of the appellee, and no action or decree was taken 
therein, it is not seen how it can have any bearing upon the 
case. 

From p. 103 to 125 are copies of certain papers filed by claimn- 
ant in the Third Auditors’ Office, in which claim is made for rent 
during the war, and in which both appellee and his father allege 
and show that the father had madea parol gift of the land to his 
son, but the deed had not been ‘executed for reasons stated by 
the father at p. 119. 

At p. 128 is testimony of F. E. Alexander showing a tender 
to Richards, and at p. 132 is the testimony of B. Mackall, Jr. 
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as to showing a deed to Emery, and as to the subdivision of the 
surveyor showing the correctness of the diagram, and that the 
property fronted on New York avenue. 


Brief and Argument of A ppell&t. 
I. 


The appell& claims that the sale to Richards should be set 
aside, because: | ) 

Ist. It was of an equitable interest on executions at law. 

2d. Two of them issued to one marshal, and the sale was made 
by his successor. a 

3d. Because, when two of them were issued, the judgments 
were dead, and should have been revived by scire facias. 

4th. There was no proper evidence of levy. ; 

5th. The property was not properly described in any levy or 
in the advertisement. : : 

6th. There is a variance between the deed, the execution, and 
the levy. . wee 

7th. For these reasons the property sold for $2,500, when the 
appraised value was’ $15,000 and the actual value much more, 
giving to Richards at least $12,500 for nothing. 


IT. 


At the hearing below two preliminary suggestions were made 
by the Court: first, as to whether the suit brought by complain- 
ant to enjoin the sale might not have been pleaded in bar as a 
pending suit; and, second, whether the conveyance of the father 
to the son in 1880 was not invalid for the reason that at the time 
the property involved in this suit was in the adverse possession 
of Richards. | 

As to the first, we say that it was not set up as a bar in plead- 
ing, and was never suggested as a bar by counsel. There was no 
decree in the case. That was to enjoin a sale not then made; 
this is to set aside a sale and deed completed for reasons not then 
in existence. Then the son had no deed from his father and 
nothing but a claim resting wholly in parol; now he has a con- 
veyance from his father of all the interest he then had, and whose 
title, as well as the son’s, is now claimed to have passed to Rich- 
ards, though he was no party to the suits or proceedings. If the 
former suit should be regarded as a pending suit, we would now 
have the right to proceed under it, and there would be no difficulty 
in consolidating it with this, as no rights were determined in it. 

As to the second suggestion, see 
Cresop vs. Hudson, 9 Gill, 269. 

Schauferman vs. O’Brien, 28 Md., 565. 

Hadduck vs. Wilmarth, 5 N. H., 188. 

Hall vs. Ashby, 9 Ohio, 96. 

Roberts vs. Cooper, 20 How., 483. 

d Cr. C. C., 470; 4 Cr. C.C.,, 81: 


Besides, if adverse pogsession is of only a part of the tract and 
the grantor is in possession of a part, the deed is good. 
4 Bac. Abr., 495; 1 Gill, 500; 1 John., 345. 


This conveyance, too, was given only in pursuance of a previ- 
ously existing right of the son to have such a deed, and one which 
he could have enforced by a bill for specific performance. In such 
a case the deed would have been good at commun law. 

2 Coke’s Inst., 563-4. 
1.Ba. Abr., 576. 

7 Yerger, 390. 

10 Yerger, 664. 

1 Dana, 17. 

2 J.J. Marsh., 606. 


Even if such deed were invalid it could not affect this case, as 
the claim all along was that it was the property of appellee; and 
that it was sold as such; and cause No. 2,373, described in Par. 
13 of defendant’s answer, which was decided in 112 U. S., 369, was 
based upon the claim that appellee had an equitable interest in 
the property. 

: Ii. 


We claim the sale to be void because, first, it was made upon 
executions issued upon personal judgments obtained at law,while 
the legal title was in B. Mackall, Sr., not a party to such judg- 
ments, and only the equitable title was in B. Mackall, Jr. 

Two answers to this proposition were claimed by the defend- 
ant, one, that in fact the son had the legal title, and the other, 
that two. of the executions, Emery’s and Plant’s, were issued in 
pursuance of proceedings to enforce mechanics’ liens. 

In support of the proposition that the son had, in fact, the 
legal title, an unrecorded tax deed wage put in as an exhibit, but 
without any proof whatever of its validity, and M. G. Emery tes- 
tified that in 1864 he saw a paper in the hands of the son pur- 
porting to be a deed of the lot from the father to the son, which 
the son said was such a deed. (P. 81.) © 

As to the tax deed nothing need be said. 

As to the testimony of Emery we say: 

He did not know the signature to the instrument, nor the sig- 
nature of either of the witnesses, nor who they were, nor whether 
it bore the signature of the wife. (Pp. 82, 83.) 

He could not state a single word of its contents. (Pp. 83, 84.) 

He could not state whether or not it had any covenants or con- 
ditions. (83.) : 

He knew nothing of the consideration. (83.) ‘ 

He thought it was about the time of the war. It certainly 
was over eighteen years ago. (81.) i 

Surely such evidence is incompetent to establish a deed as a 
muniment of title. 

In 1 Starkie on Evi., 354, the author says: “ When sufficient 
evidence has been given of the loss of the deed, or other instru- 
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ment, of which the court are to judge, it.must be shown that the 
deed existed as a genuine instrument. * * * Its execution 
must be proved according to the nature of the instrument, if a 
deed by means of an attesting witness, or by proof of his hand- 
writing, if he be dead, or that of the obligor, if the deed be not 
attested in the manner already stated.” 

See also Clarke vs. Courtney, 5 Peters, 818. 

Goodwin vs. Lake, 1 Atkins, 446. 

Tavloe vs. Riggs, 1 Peters, 600. 

3 Comstock, 424, 7 Wend., 125. 


But it was argued that if the son stated that it was the deed 
of his father he might be estopped from denying it. 

There are several answers to this. 

It was a mere word, disputed and doubtful. 

It could not operate as an estoppel unless by acting upon ita 
party is prejudiced, nor unless designed to cause the party to so 
act. 

Emery says he had in his own mind the idea of a mechanics’ 
lien, but he did not communicate it. (P. 84.) 

Kven if stated it may have been only to show himself to bea 
man of property and of ability to pay. 

It is not pretended that he stated what his purpose was, or 
that he had any. He did not say that the deed conveyed the 
legal title. Even ifan estoppel it could be only to the extent of 
Emery’s lien. Richards is in no position to claim such an 
estoppel. 

He appears only as a purchaser at an execution sale, and had 
full notice that the son denied the legal title to be in him. 
Emery would not be prejudiced by the son’s having only an 
equitable title, for he could place a lien against an equitable 
title which could be enforced in equity. 

Richards did not act upon the idea of an estoppel and could not. 

See 5 Wall., 795. 


Neither he nor Emery claimed it as such in the suit brought 
to enjoin the sale, but both then claimed that appellee had a tax 
title; their answers relying upon this alone. (Pp. 99, 102.) 

A declaration of the son could not affect the title of his father, 
and as there is no evidence of any covenant of warranty in such 
deed, neither he nor his grantee could be estopped from setting 
up an after-acquired title. 

It is only by a covenant of warranty in the solemn form of a 
sealed instrument that a grantor even can be estopped from set- 
ting up an after-acquired title even against his grantor. ‘The 
son now has the title of his father through a deed, and stands in 
his place, and it is absurd to claim that he is estopped by a mere 
word from claiming the interest he has so acquired. 

The records of the court were easily accessible and he had no 
right to act upon a mere oral declaration. He did not even in- 
quire whether the father had any title. (93 U.S, 337.) 


Emery waived his lien and any: ideaiof: estoppel: b : 
a personal. judgment. and: his a has: ‘ee ti apa oe § 
__As to estoppel by covenant of warranty, see— 
19 Wall.,.20; 12 Wall., 358. 
4 Kent’s Com., marg. p. 262. 
11 Wend., 116, and cases there cited. 


Even if such a deed existed, it would: have conveyed only an 
equitable interest, for the reason that it was not recorded within. 
six months from its execution. Greenleaf’s Lessee vs. Birth, 6 
Peters, 313. (Secs. 446 and 447, R. 8. D: C.) , : 

It could have conveyed the legal title to only a moiety, for the 
reason that at that time, in 1864, the father had himself only 
such a title, the deed from Corcoran not having been delivered 
until November, 1865. | 

This would make the father and son tenants in common of a 
legal title in 1870, the time of the sale, if the deeds had been 
recorded, and in such case the sale would have been void, because 
it was for a specific portion by metes and bounds. 

See 4 Conn.,'510; 9 Mass., 34. 

28 Conn., 184; 28 Texas, 51. 

7 Cush., 368, Shaw, J., an equity case. 
12 Cush., 398; 12 Mass., 347. . 

24 Pick., 332; 18 Maine, 229. 

38 N. H., 133; 20 N. H., 17. 

9 Vt.,. 138. 


But the statement of Emery is not true. When called upon 
in 1869 to defend his right to sell upon his execution, he filed an 
answer, in which he set up a tax title, for the purpose of showin 
the legal title to be in complainant, and he never then. sugges 
such a title as this. This was nearly fourteen years ago, and 
when the facts must have been nk more fresh in his mind 
than now, and when he was called upon by the strongest motives 
to say this, if it were true. But he did not suggest it, and this is 
almost conclusive that he then had no such thing in his mind. 

He may be correct in this, that some deed was shown him, and 
the testimony of complainant shows how easily he might have 
mistaken one deed for another. 

The existence of such a deed is to be proved positively by the 
defendant. His own answer, as to this not being based upon 
personal knowledge, is of no force. 8 - 

Now we have the positive statement of the complainant against 4 
that of Emery. ere +3 

Besides, there is the sworn statement of the father, first in his 
answer in equity, cause No. 2,373, and again in his statement to 
the War Department, upon the application for rent of the prop- 
erty in 1865, long before any of these controversies. Upon this 
application for rent there was the strongest motive to produce 
this deed, had it been in existence. The reasons then given for 
there being no such deed, and all the surrounding circumstances, 
show that there was no such deed. (P. 119.) 
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In view of all these considerations it is most confidently claimed 
that in 1870, at: the time of the sale, there was no legal title in 
complainant. 

But we claim further, that the defendant is estopped from now 
setting up such a legal title by the fact that in 1871 he filed his 
bill in equity, No. 2373, which was founded upon the fact that the 
title of complainant was an equitable one. He has obtained his 
decree upon this being an established fact, and has been pursu- 
ing the complainant for years upon this ground, and up to the 
present time. (See Mackall vs. Richards, 112 U.S., 369.) 

Now, when we take him upon this ground, established by de- 
cree of this court, how can he turn about and say that the title 
is a legal one and not an equitable one? In that suit he based. 
it principally upon the idea of the deed not being recorded, 
which is just as good law now as it was then. Whether upon a 
correct principle 6r not. it. isan established fact, and he is 
estopped by it. " . 

He cannot take both pasitions, when it is for him, claim it as 
an equitable title, and when it is against him, deny it and say 
it is a legal title. } 

In that case he distinctly set forth that he had acquired only 
an equitable title to the property now in controversy. Now he 
seeks to deny this. i 

It is not for Richards to talk of estoppels. We claim him to 
be most effectually estopped from setting up for his present pur- 
poses a legal title in complainant. 

I respectfully ask counsel for defendant or the court to answer 
this question. If, as this court decreed in that case between 
these parties, that Richards, as he had claimed in his bill, had no 
adequate remedy at law to collect from lot 7 one-half his execu- 
tion, how could he collect the other half by his execution at law 
out of the same lot held by the same title ? 

We, say then, the alleged legal title in complainant at the sale 
is not shown, because— 

‘Ast. Evidence of the deed through which it is set up is incom- 

etent. 
. 2d. Such alleged deed was not recorded. 

3d. If in evidence it could have conveyed but a moiety. 

rg Two witnesses and circumstances deny Emery’s statement, 
and, 

Sth. Richards is estopped from setting up such legal title. 


IV. 


But Richards claims the sale to be justified because two of the 
executions were in pursuance of mechanics’ liens. 

This would not be so, even if true, for there is no claim but 
that the Richards execution was upon a personal judgment at law. 

When a sale is made upon several executions, and one of them 
is unlawful, the sale is void. 
Brown vs. McKay, 16 Indiana, 484. 


Where the execution exceeds the judgment by $2.40 the sale 

was held void in 62 Maine, 428. And so where it was for inter- 

est which the judgment did not bear. : | 
8 Iredell, N.C. L., 221; 7 dd., 1. 


An execution to enforce a mechanics’ lien must be in rem. 
2 McA., 409. 
Phillips on Mechanics’ Liens, p. 433, &e. 


A personal execution and an execution in rem are of different 
natures, and a sale could not be made upon them together. 
See 8 Blackf., Ind., 460. 


Mechanics’ liens and executions upon real estate, are statu- 
tory proceedings, and strict conformity is required. (See 6 Wait’s 
Act. and Def., 725, &c., and cases there cited.) | 

The judgment in the Emery case is, “ That the plaintiff re- 
cover.against the defendant one thousand and eighty-one dollars 
and fifteen cents, with interest from November 12, 1864,with the 
sum of $20.55 for his costs of suit, and that he have execution 
therefor from and after the third day of September, 1867.” 

This is also the substantial form of the judgment in Plant’s 
case, which is only for $127.78, &c. 3 

Both were entered upon the writteu consent of the defendant 
embodied in the judgments, and show upon their face that they 
were the result of a compromise, that a personal judgment should 
as rendered with a stay of execution for one year, relieving the 

and. 

The distinction between a judgment in rem and a personal 
judgment is clearly described in Phillips vs. Coburn, 2 McA., 409, 
and in Phillips on Mechanics’ Liens, Ch. 27, and may easily be 
seen by un examination of the statute, which permits no personal 
judgment, but allows execution for the surplus only after the lien 
is exhausted. 

The proceedings in the Emery and Plant cases could not be sus- 
tained by the mechanics’ lien law, because : 

lst. They were at law when they should have been in equity, 
(Sec. 808, R. S. D. C., first passed February 22, 1867.) Process 
was delivered to the marshal and served July 16th, 1867. 

2d. If the defendant had only an equitable interest the lien 
should have been laid upon such equitable interest, and for this 
reason the proceedings should have been in equity. 

3d. The person holding the legal title was not a party and his 
title could not be affected. | 

4th. The sale of an equitable interest could be only in equity 
and the mechanics’ lien law does not change this principle. | 

5th. The lien was not properly laid, because it treats the front 
as on Fourteenth street, while it is alleged and not denied that the 
front ison New Yorkavenue.. (P.133.) It will be seen that there 
was a subdivision of several lots fronting on New York avenue, and 
the sale as made would be a destruction of the value of all of 
them. (P. 41.) Mackall vs. Richards, 112 U. 5S., 369. 


“vale 


pen “ a ties RCM REF. SIO 8 TE SS OME 
- Sy et PERU RS TEROER SG ai AE at REINS 4 by tte Mak slide 
. = > Ke Ag Fh ee evs “ . “ Pina te 4 PY Sy 2) MO RR ey Ski 2 prs © he ia as us has Sa a ie Te an £1 28 Aes me SE ats ; 
; F ; Maa et AOE oy APE ie oe, 2 Bea os i aaa a ee WER Coal ihe ES oA ER. FFM PERL MRS ee nc pe ee SPT aae git rata: a OME ’ Pe Re Sa opin hs Bi a ae 
‘ ; ana 6 i . ’ * CAP Oe ~~ io ,eett Ras at 2 PS ET i 4 feat Ass Sn Sabet as 20S Cali lee ae a Ea Se Ha 3 to ee Ry . > ¥ we a ofa I elles 
& to PEE LS Nie: a Tate NEO LNRM pO BY a, ae Ce a eee ee Pte ee Toe i tia 9: I ate sone mere = = teensy - 5 : “sa 
as OR Fe Pegaso. Rae BH Apnea ri es. Ae Oe MO Ry Pe Lp pet <i eared oh) ss si Se ee ey ew SR NK) ais? TS Be PO gee eS M me ete ase. 0S Siete ad = ° ng . ”- os mr 
= te, ue 1y z as <a i a, ‘sities ik. Bie Ripeks ge J ‘ By th ’ 
a : i 5 % 7 Rey ee yet, ; » “s 4 rad { ™? 
% ks SC rer ee ae ne ee ee ete - 2 7 ‘ he Sit i ehe e: ie ses j Te 


. 73 
ie: | 


venditiont exponas issued to his successor abont three years later, 
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6th. The description of the south line is unintelligible. | 
7th. The description in the deed does not agree with that of 
the lien as laid. 
8th. The executions which purport to be in rem are not author- 
ized by the judgments which are personal. 
See Tidd. Pr., 913. ° 
1 Term, 80, 6 III]., 525. 
2 Tucker’s Com., 339. a 


9th. The contract upon which was based this right to a lien 
was not with the owner of the legal title. One not owner of such 
title could not make a contract to divest the real owner of it, nor 
affect his legal right. . 
Secs. 703 and 4, R. S. D. C. 


Sf 

It was claimed that bSecause the summons in each of these 
cases was dated January 19, 1867, (pp. 11, 16,) a few days before 
the passage of the act requiring enforcements of liens to be in 
equity, February 22, 1867, although not put into the marshal’s 
hands for service until July 16, 1867, (pp. 12, 16,) the remainder 
of the proceedings might be at law instead of in equity. 

But this is effectually disposed of by the following cases, which 
hold that where the law is changed as to proceedings in courts 
which are based upon statutes, further proceedings even in pend- 
ing cases must be according to the law as changed, unless there be 
a, reservatign in the statute changing the law as to pending cases, 
and there is no such reservation here. . 

Railroad Co. vs. Grant, 98 U. S., 398. 
Insurance Co. vs. Ritchie, 5 Wall., 541. 
Ex parte McArdle, 7 Wall., 507. 
Assessors vs. Osbornes, 9 Wall., 567. 
United States vs. Tynen, 11 Wall., 88. 

6 Cr., 307 ; 2 Peters, 492; 16 Ohio, 571. 
12 Am. Dec., 480, n. 


V. 

The sale was void because the Emery and Plant executions is- 
sued to one marshal D. 8S. Gooding, while the sale and convey- 
ance upon the same,executions were by his successor, A. Sharp. 
(Pp. 3, 15, 19, 20, 22, 23, 24.) This is not denied. : 
1 ag term of office of Sharp, marshal, commenced March 17th, 

In McFarland vs. Groin, 3 How., 717, it is said : 

“Tt is a well settled principle of law, that if an execution come 
to the hands of a sheriff to be executed and his term of office ex- 


pires before he executed it, he is bound, nevertheless, to complete 


the execution.” 3 ; 


In Purl vs. Duvall, 5 H. & J., 69, an execution came to the 
hands of one sheriff, and he not having completed it, a writ of 


M1 


and sale was made by the successor. Ejectment was brought by 
the defendant in execution against the assignee of the purchaser. 
Upon this point being made, it was claimed that the plaintiff 
had his remedy by motion to quash this execution. 

But the court overruled this, saying : 

_ “The appellee’s counsel does not controvert the correctness of 
the principle, but argues that the venditioni exponas was the man- 
date of the court in the nature of an interlocutory order, and, 
therefore, if erroneous, voidable and not void, and: that bei 
voidable, the lessor of the plaintiff on the return of the proc 
ought to have moved the court to set it aside, and having failed to 
do this, he is precluded from taking advantage of its irregularity 
in a collateral way. In answer to this objection it is sufficient to 
say, that no express order appears in the record that the clerk 
should issue such a writ as has been issued, and if writs of execu- 
tion are supposed to be issued under an implied authority of the 
court, such authority can only be implied in those cases where 
the execution is warranted by principles of law. As the writ, 
therefore, was directed to Darnall instead of Maddox, ¢# was void 
‘ and everything done under it must be considered as a nullity.” 


Sec. 994, R. S. U.S., provides for the issuing of a “new pro- 
cess” in such cases to the successor, though it was held that Sec. 
28 of the Judiciary Act, which provided that the marshal to 
whose hands the execution came might execute it after going out 
of office, was not thereby repealed. : 

14 How., 5683. 


But under this section of the Revised Statutes “ new process ” 
is necessary to qualify the successor. 
See 7 Am. Dec., 726; 21 2d., 62. 
36 Am. Dec., 704, and note, where the authorities are col- 
lected. | 


The two executions of Emery and Plant were issued more than 
a year and a day after the stay of execution expired, and no 
former executions having been issued and returned, without any 
writ of score facias. 

Executions were stayed until September 3, 1867. Those upon 
which sale was made issued February 26, 1869. Previous exe- 
cutions had issued, but they were not returned until March’ 3, 


1869. 
See Tidd’s Pr., 912, 1,003, 4; 4 McLean, 133. 
2 Bacon’s Abr., p. 730; 3 Cr., Ct. Court, 323. 
2 Call., Va., 133. 


Thereis a conflict of authority as to whether this defect is a 
mere irregularity which should have been remedied by motion, 
or whether it renders the sale absolutely void. 

The latter is held in 8 Humph., 408; 4 Litt., 309; 1 Dev. 
Law, 33%. s% | 
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Certainly the father had no standing in court to make any 
such motion. 

Richards is not an innocent purchaser. He is himself respon- 
sible, with others, for the irregular procurement of these execu- 
tions, and in many cases of irregularities a distinction is made 
between a purchase by an execution creditor and a third party, 
and especially where a-great sacrifice has been made. _ 

After a year and a day, at common law, a judgment in a per- 
sonal action could not be revived by scire facias and the plain- 
tiff’s only remedy upon it was an action of debt. 

The statute of Westminster, 2, (13 Edw.,1,) ch. 45, made a 
change, that if the plaintiff should come into court after a year 
a scire facias might be issued, &c. 

If the writ was not sued out within a year and a day it was 
necessary to‘revivee the judginent by scire facias before it could 
be issued. Upon a return nulla ona the writ might be renewed, 
or if part of the debt-had been levied a fi. fa. might be issued for 
the residue, but the first writ had to be first returned, because 
the second writ recited the first and the return to it, and was 
based upon that return. 

In all renewed writs the alias was tested on the day the former 
was returnable. 

In Maryland the omission to issue a writ within a year and a 
day necessitated the issue of a scire facias. The effect of this 
writ of fi, fa. not having issued within a year and a'day was then 
that the judgment was dead and could not have authorized this 
writ. 


VI. 


There is no proper evidence of any levy having been made 
within the sixty days at which time the several executions were 
returnable. 

In the papers of the Emery case is an unsigned memorandum 
of a levy having been made upon the 24th of March, 1869, upon 
four executions, Emery’s, Plant’s, Parkinson’s, and Owen and 
Wilson’s. (Pp. 20,21.) But there is no evidence as to by whom 
this memorandum was made or how it got among the papers. 
Certainly the marshal is not connected with it. Upon the day 
of sale, June 13, 1870, a declaration is made that levy was made 
March 24, 1869, but this is not proper evidence that it was done 
at that time. There is no memorandum in Plant’s case, but 
upon the execution is, under date of June 13, 1870, a reference 
to the memorandum in Emery’s case. 

If it be true according to this memorandum, then it was im- 
a pas to make a sale upon a subsequent levy in Richards’ case 
and omit the executions in the cases of Ywen and Wilson, and 
Parkinson, which were not satisfied, as tne record shows. 

In the Richards case there is a declaration, June 13, 1870, that 
a levy was made August 10, 1869. But there is no other evi- 
dence of this except the unsigned memorandum to that effect in 


and certainly this could not be proper in an execution confess- 
edly personal. . 

If it be held that the judgments in the Emery and Plant 
cases and consequent executions were in rem., the judgments and 
executions in the Richards case and Parkinson's, and Owen 
and Wilson's case, being personal, how could there be a joint levy 
or a levy upon which a single sale could be made ? 

Unless a proper levy be made within the sixty days at which 
the execution is returnable a sale cannot be made upon such exe- 
cution. 3 

Wheaton vs. Sexton, 4 Wh., 503. 


VIL. 


The description in the alleged levies and in the advertisement 
were so vague and ambiguous that no proper sale could be made. 
That relating to the south line is so unintelligible that no per- 
son would be willing to subject himself to the litigation inevi- 
table therefrom, and this alone would necessarily cause very 
great sacrifice. : 
See Freeman on Executions, Sec. 281. 
11 Barb., 173; 4 Peters, 201. 
22 Ala., 487; 4 McLean, 329. 
13 John., 550; 18 John., 107. 
2 Hill, 552; 44 Mo., 267; 3 Barb., 215. 
15 Peters, 184, 215, 275, 319. 


This is the ground upon which the Court below, without pass- 
ing upon the other grounds, set aside the sale; and reference is 
specially made to the opinion in the case 3d Mackey, 271. 

See also Mackall vs. Richards, 112 U.S., 369. 


In Mackall vs. Richards, 112 U. S., 369, this Court held that a 
sale by a court of equity would be improper without a judicial. 
determination of these same boundaries. If so, would not a sale 
at law with the same indefinite boundaries be improper for the 
same reason? In that case this indefiniteness is fully discussed 
and shown to be fatal to any sale. | 

In this case, also, the claim of the appellee that the front is on 
New York avenue is also sustained, and for this and other rea- 
sons the sale could not be sustained as a sale under mechanics’ 
lien proceedings. : 


VIII. 


The advertisement of sale — the right, title, and interest 
of B. Mackall, Jr. (P. 24.) But no intimation is given as to what 
such interest is, and there is no record anywhere to show what %t is. 
How can a purchaser obtain any knowledge upon the subject ? 
Under these circumstances it was inevitable that there should be, 
as there was, an immense sacrifice, and that no one but an exe- 
cution creditor should buy at such a sale. 


the Emery case. Such memorandum describes & specific portion, 
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‘Sale upon an execution at law ought not to be of an interest of 
a party, but should be of the property itself. Especially would 
it be improper when such interest is wholly undefined, and there — 
is no possible means of ascertaining, by record or otherwise, what 
it may be. In this case the record showed a pending suit in 
which the defendant in the execution denied under oath that he 
had any legal title, and it was not claimed in such suit that he 
had anything but an unrecorded tax title of five years before, in 
which of course the public could have no confidence, and which 
was confessedly worthless. 

The deed is manifestly unsupported by any of the proceedings. 
In this, the south line is stated to be “ westerly” instead of “ west,” 
and instead of saying as in the advertisement of sale the right, 
title, and interest, it specifies the property itself. Had other pur- 
chasers known that,they could have obtained such a deed would 
they not have bid more than ‘$2,500 ? 

Besides, the sale was upon another writ, which does not appear 
here. What has become of the execution of Owen and Wilson? 
What, too, of that of Parkinson appearing in the memorandum 
of levy? Left out entirely. ; 

But we see them again in equity cause No. 2,373. 

Does not all this show actual fraud and unfairness in attempt- 
Ing to obtain an acvantage not given by the proceedings upon 
which the sale was made? 


TX. 


We will comment upon some points made by appellant in the 
Court below. 

The defendant said that a judicial sale cannot be impeached in 
a collateral proceeding. 

In the first place, this is not a “collateral proceeding.” Itisa 
direct proceeding to set aside the deed and to have it declared 
void. 

The case of Thompson vs. Tolmie, 2 Peters, 163, cited by the 
counsel, was an ejectment cuse. There had been a sale in a chan- 
cery case made by order of the court, and which had been con- 
firmed by the chancery court: Held that the mistakes of the 
chancery court could not be questioned in this ejectment suit col- 
laterally. In this case is recognized the distinction between a 
direct and collateral proceeding. (P. 165.) In that case, too, the. 
mistakes sought to be corrected were proceedings before decree. 

In Ludlow vs. Ramsay, 11 Wall., 587, there was an attachment 
irene in a chancery cause and an order of sale, and the sale 

iad been confirmed by the Court. The effort was to correct irregu- 
larities in the attachment proceedings before the decree. 

Cooper vs. Reynolds, 10 Wall., 308, was an ejectment case, and 
the effort was to correct errors in the attachment proceedings, 
upon which the suit was brought, in which there had been a alle 
Those were errors which could have been corrected upon appeal, 
and, therefore, plainly could not again be reviewed by another 
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court in a collateral proceeding like an ejectment suit. In that 
case, too, the purchaser had been put into. possession by a writ.of 
rps facias. In the case at bar the purchaser took possession vi 
et armis. | 

In Griffith ef al. vs. Bogert, 18 How., 164, the suit was eject- 
ment, a collateral proceeding, and in the former suit the precise 
question had been raised, and brought before.the court and con- 
sidered, and.thereupon the order of sale was made, and was then 
res judicata. “The objections to this sale do not reach the power 
of the court or the authority of the sheriff to sell.” Such objec- 
tions could not be heard in a-collateral action. _ : 

McGoon vs. Scales, 9 Wall., 30, was an ejectment case. The 
objections did not go to the authority of the officer, which was 
expressly stated as.one ground of the: decision. Errors prior to 
the judgment could not be considered, especially in a collateral 
action. | i ‘ 

In Voorhees vs. Bank of the United: States, 10 Peters, there was 
a sale confirmed by the court, and it was held that errors prior to 
the judgment could not be corrected collaterally. 

See 28 N. Y.; 578. | i 


Girgnou’s Lessee va. Astor, 2 How., 343, was an ejyectment case, 
and it was sought to allege errors which had been raised and con- 
sidered in the former cause, and definitely passed upon by that 
court. : . 

All these cases were decided upon the principle of res judicata, 
and that matters which had been considered by such court, and 
from which an appeal might have been had, could not be reviewed 
in a merely collateral action. : 

On the other hand, upon a direct proceeding to set aside a deed 
of sale, different rules prevail, though it is not pretended that 
matters 1es judicata, or which should 2 corrected by appeal, can 
be corrected in any other proceeding, except in certain well known 
cases of equitable cognizance, such as fraud, new evidence, etc. 

Thus in Cocks vs. Izzard, 7 Wall., 559, a bill was filed in equity 
to set aside a judicial sale, and on account of proceedings at the 
sale it was set aside, simply because the purchaser made declara- 
tions that operated to deter others from bidding, by which he 
was enabled to purchase at a sum “hardly equal to the rental 
value.” oe 
~ The court say: a 

“Tt is insisted that the complainant should have availed him- 
self of the summary mode by petition or motion to the court to 
have had the sale set aside and resale ordered. But this objec- 
tion cannot prevail. It is needless to inquire whether he could 
have obtained his object .in this way, as by not pursuing it he did 
not forfeit his right to sue in equity, and the defendant has surely 
no right to complain, for he has now ample opportunity to make 
defense and vindicate his integrity.” so 
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That at the time of the sale the holder of the legal title, Brooke 
Mackall, Sr., was not a party to the suit or execution, and he 
therefore could not have appeared in the suit at law and moved 
to quash the execution. He afterwards conveyed his legal title 
to the defendant, Leonard Mackall, and subsequently transferred 
his equitable interest. to the complainant, who is now invested 
with the rights to set aside this sale that existed in Brooke Mack- 
all, Sr. The appellee is not estopped by any covenant from set- 
ting up any after-acquired title. Nor could his after-acquired 
title enure to the benefit of the purchaser. 

Hegeman 1s. Jackson, 1 Wend., 402. 


The authorities we have cited show that even the defendant in 
the execution holding the legal title has the right to the aid of 
the court of equity under such circumstances. How much more 
has he the right to i¢in virtue of his successorship to the rights 
of his father, and of his h@ving e¢¥en now only.an equitable title, 
the legal title being still outstanding, which would deprive him 
of the right of ejectment. 

The cases we have cited show still further the propriety of 
going into equity, from the fact that it is not claimed or alleged ~ 
that the deed of the marshal is void upon its face, but its inva- 
lidity is to be shown by extrinsic testimony. The deed does 
not upon its face state, for example, that the sale was of an 
equitable interest only. In order to show that such interest was 
merely equitable, resort must be had to evidence dehors the deed 
itself. Whether this be by parol testimony or record evidence 
does not change the principie. The records of the recorder of 
deeds are not court records, and frequently very thorough search 
is required to determine where the legal title may be. Where 
the defect of a deed does not appear upon its face, it constitutes a 
cloud upon the title, which it is within the province of a court 
of equity to remove. 

Jackson vs. Webb, 7 Wend., 83; 6 Peters, 95; 1 John, 
Ch., 517. 

Slater vs. Maxwell, 6 Wall., 275. 

Story’s Eq. Juris., Sec. A., 699, 700, 701. 

16 New York, 519; 3 Head., Tenn., 41. 


This ground of jurisdiction, to wit, that the deed is a cloud 
upon the title,is much stronger when actual possession is claimed 
and held under it, as in this case. 

But the conclusive reason for sustaining the equitable juris- 
diction is that complainant has not the legal title, and therefore 
could not sue at law. 

See Mackall vs. Richards, 3 Mackey, 271. 


X. 


Now we claim that in view of all these considerations a court 
of equity will not allow Richards to obtain, as he has at least, 
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$12,500 for nothing. It must be apparent that this great sacri- - 


fice was, in part at least, caused by these defects and irregulari- 
ties. Though irregularities may sometimes not of themselves 
alone be sufficient to avoid a sale, ifa material injury is shown 
to arise from them, they will be sufficient. It must be borne in 
mind that for most of these irregularities Richards is himself 
responsible, and there is no case of an innocent purchaser here. 
The very fact that this property lying in the heart of the city has 
ever since laid idle, and that no purchaser would touch it, is a 
demonstration that these defects of sale materially affect its 
market value. 


Where land valued at $1,000 sold for $600, a sale was for that 


reason set aside. 
21 Ala., 650-630; see also Hemp, 715. 


Mere inadequacy may not be sufficient to avoid a sale, but if 
there is a reasonable ground to believe that such inadequacy, 
especially when very gross, resulted from irregularities, then a 
sale would be set aside. 

This is not a case where there has been any unreasonable delay 
is asserting our rights. There have been frequent attempts to 
get a just settlement without litigation. In 1873 a tender was 
made of all Richards’ debt, principal, interest, and costs. (P. 128, 
&e.) There has been a constant assertion of this claim ever since 
1869, before the sale in 1870. About 1879 a suit was brought in 
ejectment to recover this property at the instance of parties in- 
terested, and as soon as this terminated this suit was brought. In 
Russell vs. Southard, 12 How., 155, &c., a delay of 19 years and 
eight months was held, not a waiver of the right of review of 
such a proceeding. There have been no improvements except 
the completion of a building then partly erected, and from this 
Richards has received nearly $20,000 in rents and profits, gettin 
nearly the amount of his bid in one year. We offer in the bill, 
and are willing to make all proper deduction for all money he 
has expended, and for all just claims, and no possible injustice to 
Richards is asked, nor can arise from setting aside the sale. It 
is only a question as to whether he shall be permitted to hold 
what it was worth at the time, at least, $12,500, for nothing, un- 
der the color of Jegal forms. If there be any reasonable grounds 
for saying so, equity will say he shall not. 


® 


As is said in Freeman on Executions, Sec. 308, citing authori- 


ties. 


“If the property has manifestly been sacrificed, or if any other 
serious wrong has resulted to any one from the sale, the courts 
will gladly seize upon any irregularity, and perhaps ‘magnify 
its importance in order to find a legal justification for such meas- 
ures as will clearly subserve the rules of justice.” 
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20 
XI. 


The decree of the court below is that the appellee is entitled to 
have the legal title conveyed to him upon payment by him to 
Richards of his claim as judgment creditor, and for disburse- 
ments in connection with the property. (P. 238.) The meaning 
of this is not quite plain, as the /egal title was in Leonard Mackall. 

We ask, however, that the opinion or decree of this Court may be 
such that there can be no question as to the appellee’s obtaining 
possession at once so that he be no longer deprived of it; and that 
Richards can have no pretence for prolonging the litigation in 
court below and by appeal, with the property still in his posses- 
s1on. 


W. WILLOUGHBY, 
Counsel for Appellee. 
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IN THE 


Supreme Court of the Bnited States. 


OcrosEr Tsrm, 1887. 


ALFRED RICHARDS, Appellant, ) 


v8. 


BROOKE MACKALL, Appellee. 


Additional Brief for Appellee. 


I. 


The — brief was made before it was known by appellee 
what would be the assignments of error of i ee and it re- 
views all of the errors of the sale claimed to be invalid. 

According to the assignments of error it would seem that most: 
of these defects of sale are not now to be disputed, but ae a 
them there is left for discussion only such errors as are assigned. 
The first assignment of error, it is supposed, is not specificenough _ 
to require discussion. If so, the Court is referred to the original 
brief and to such additions thereto as are made herein. 


IT. 


The first specific error assigned is that the complainant was 
guilty of gross laches. This suggestion is made here for thie first 
time. It does not appear in the answer to the bill or elsewhere. 
As to this, attention is called to the following facts: 

The complainant attempted to enjoin the sale even before it 
was made. (P. 93.) : 

August 8, 1873, he made a tender to Richards of the entire 
amount of his judgment, having, of course, for its object the set- 
ting aside of the sale. (Pp. 4, 28, 42, 87.) | 

He had at divers times negotiations with Richards, he prom- 
ising to release his claim as soon as he should be reimbursed by 
rents and profits, &c. (Pp. 4, 34, 42, 87.) 
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In January, 1878, at the instance of complainant, an ejectinent 
suit was brought by Leonard Mackall, the trustee holding the 
legal title. (Pp. 4,34, 35.) That was decided in April, 1882, and 
the bill in this case was filed April 11, 1882. 

Courts of equity are governed by the Statute of Limitations 
applicable to analagous cases at law. 

“For example, if a legal title would in ejectment be barred by 
twenty years’ adverse possession, courts of equity will act upon 
the like limitation and apply it to all cases of relief brought 
upon equitable titles or claims touching said estate.” 

Goddin vs. Kimmell, 99 U. S., 210. 
Elmendorf vs. Taylor, 10 Wh., 152. 

12 Am. Dec., 368, note and cases cited. 
Etting vs. Marx, 4 Hughes, 312. 


There are no third parties to be affected by any delay; nor is 
it averred or shown that, Richards has suffered arfything in con- 
sequence of delay. 


IIT. 


Appellant claims that the questions involved in this case are, 
res adjudicata, in two cases. | 

One of these is case No. 2373, which has heretofore been before 
this Court, and in which the Court expressly states that it does 
not decide the questions in this case. 

Mackall vs. Richards, (112 U.S., p. 369,) Court says, “ Whether 
that part of the lot upon which the building stands is still the 
property of Mackall—that is, whether the lots and conveyance of the 
marshal is valid in respect, at least, of that part of the lot—we do not 
determine.” 

It is manifest that no such points were involved in such case. 
There is no suggestion of res adjudicata in the answer to the bill 
in this case. The bill in No. 2373 was expressly contined to the 


_ part not sold by the marshal. (P. 139.) 


As to the cause commenced September, 1869, this was before 
the sale, and there was no decree in the cause 1nd no action had. 
It shows, too, that there was no neglect on his part to assert his 
claim. He then set up some of the grounds of the invalidity now 
relied upon, but not all of them. He then had no interest in the 
land except a parol gift by his father, which, however, he could 
have enforced by a bill for specific performance. Now, he has 
an actual conveyance from his father of an equitable interest. 

It is impossible to see in this any ground to sustain the appel- 
lant’s claim that this constitutes res adjudicata. 


IV. 


As to the question of attacking the regularity of a judicial sale 
collaterally we refer to the original brief. In Sumner vs. Moore, 
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2 McLean, 59, cited by appellant, there was a motion: for cofi- 
firmation of the sale and a hearing had, and a judicial decision 
that the sale was valid. This was an ejectment case, ahd an 
attempt was made to set up irregularities against a purchaser— 
a third party in a collateral action. The ‘Ohio statute required 


that a sale under execution should be brought before the court 


for confirmation, and this was done in that case, while there is 
no such statute here, and there has been no hearing by any court 
upon these questions. 

It will be borne in mind that we are making no assault upon 
the judgments nor upon anything whatever that has-been the 
subject of adjudication by the court. | } 

We claim, among other things, that the executions were with- 
out authority, because they did not conform to the judgments. 
There was no judgment in rem. There could be none in a case 


at.law. Our objections all go to the authority of the executions. | 


Upon this point, in addition to what we have said in our 
original brief, we further call the attention of the court to the 
following facts: 

Not one of the executions upon which sale was made was 
authorized by a judgment. 


In Plant vs. Mackall the judgment was for “one hundred and 
twenty-seven dollars and seventy-eight cents, with interest thereon 
from December 3a, 1864.” (P. 14.) 

The execution was for $177.78 damages, $50 more than the 
judgment, and nothing is said as to interest. The interest would 
have been $32.50. (P. 15.) 

In the case, too, the judgment was a personal one, while the 
execution was in rem. : 


_ In Emery vs. Mackall the judgment was for $1,081.15, with 
interest from November 12, 1864. (P. 18.) 

The execution was for $1,081.15, saying nothing as to interest. 
(P. 19.) 

The judgment was a personal one; the execution was tn rem. 


In Richards vs. Mackall the judgment was for $897.42, with 
interest thereon from June 2, 1866 (p. 22;) the execution was for 
$897.42, nothing being said as to interest. (P. 23.) The mar- 
shal’s deed conforms to the executions and not to the judgments, 
reciting such judgments incorrect. (P. 25.) . 

These variations present not questions of irregularity as to 
what was done under the executions, but a question as to the 
authority to issue the executions themselves. 


In Sexton vs. Wheaton, 4 Wh., 503, this Court says: “ The pur- 
chaser depends on the judgment, the levy, and the deed. All othef 
questions are between the parties to the judgment and the mar- 
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shal. Whether the marshal sells before or after the return, 
whether he makes a correct return or ary return at all to the 
writ, is immaterial to the purchaser, provided the writ was duly 
issued and the levy made before the return.” 


It is “incumbent upon a purchaser claiming under a sheriff's 
sale to produce, besides the sheriff’s deed, a judgment and an exe- 
cution conforming therewith.” zi 

Collais vs. McLeod, 8 Iredell’s Law, 221; 49 Am. Dec., 376. 


“Tt is also perfectly settled with us that however an officer may 
be protected in rendering obedience to an execution, although 
unwarranted by a judgment, because he is not bound to look be- 
hind his writ, a purchaser under an execution must show not only 
the execution, but a judgment whieh warrants ape sustains it.” 
(Doe on dem. of Dobson‘vs. Murp!:y,*1 Dev. and Bat., 586.) 

See Bowen vs. Bell, 20 John., 338. 

11 Am. Dec., 286. 

Hampton vs. Speckenagle, 9 Sergt. and Rawle, 212. 
S. C., 11 Am. Dec., n. 708. 


In 13 Am. Dec., 201, this author says in note: “There is a just 
distinction between executions issued without authority and exe- 
cutions issued under an authority which is erroneously pursued. 
* * * The former class is void; the latter may with equal 
propriety be termed either irregular or erroneous.” 


These defects in the executions would be fatal even if Mackall 
had a legal estate which could be sold at law; but when it is 
remembered that he had only an equitable title, there can be no 
question of the sale thereon being void. 

As to the assignment of error, that there is a defect of parties, 
it is sufficient to say that such an objection cannot be nade here 
for the first time. It has never been suggested before, either by 
pleading, by brief, or in any form whatever. 

The rules of the Supreme Court of the District of Columbia 
provide that such objection shall be taken by his answer. 

See, also, Story vs. Livingston, 13 Peters, 375. 

52 Am. Dec., 185, 412. : 
Story’s Equity Pleadings, 541. 

1 Dan. Ch. Prac., 286 to 295. 

9 Wall., 501. 

16 How., 1. 


There can be no possible harm to Richards from any omission 
of parties. In the bill itself the complainant says that he is 
willing to allow what may be just and equitabie on account of 
the judgments on which the alleged sale was made. (P. 5.) 


’ 
i 
4 


5 


Richards paid Emery and Plant out of the $2,500 bid by him. 
They have no further interest in the property, being paid in full. 
As to what Richards paid to them, he will be fully reimbursed 
by an allowance on account of such payment. Why, then, is it 
indispensable that Emery and Plant should be parties to this 
suit? ‘The decree below allows to Richards all the money he 
8 expended in any way, and he can suffer no wrong by such a 

ecree. 


V. 


Counsel for appellant, in his brief, says that there is no proof 
in the case that ing was marshal at the time of the issuing 
of the writs of execution upon which the sale was made. | 

This is expressly stated in the bill, and expressly admitted in | 
the answer. (Pp. 3, 34; see also pp. 15, 19, 20, 22, 23, 24, 93.) 

. This fact is a sufficient reply to the argument of counsel for 
llant upon this point. 
he decree of the court below should be affirmed. 


W. WILLOUGHBY, 
Counsel for Appellee. 
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supreme Court of the United States. 


ALFRED RICHARDS, Appellant, 


vs. | No. 1,085. 
| 
BROOKE MACKALL, JR., Appellee, } 


From the Supreme Court of the District of 
Columbia. 


MOTION FOR CERTIORARL 


4 And now comes the appellee Brooke Mackall, Jr., ap- 
i pearing, specially, only for the purpose of obtaining a true 
i record, so as to properly present a motion for the dismis- 

sal of the appeal and protesting against the jurisdiction of 
this court for the want of a legal citation and the want of 
other legal proceedings, sufficient to give such jurisdiction, 
and respectfully suggests a diminution of the record in the 
following particulars, to wit: 

Ist. The record filed does not show with sufficient clear- 

= ness whether the appeal was allowed by the court in open 

session or by a Justice of the court in vacation. This 
would plainly appear by setting forth the time of the ad- 
journment of the court—such court having adjourned sine 
die July Sth, 1884, while the order of allowance of appeal 
was July 8th, 1884. The record does not show the time 
of such adjournment. 

2d. The record filed does not show any extract frum any 
minutes of the court in relation to the allowance of an ap- 
peal. The record should show what such minutes may be, 
if any; and, if none, it should be plainly shown. 
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8d. I'he record, as filed, does not plainly show who were 


the Justices composing the court which heard and decided 


the cause in the General Term of the Supreme Court of the 
District of Columbia. From such recofd, it would appear 
that Justice MaAcARTHUR, who beard and decided the cause 
in Special Term and who allowed the appeal, was a mem- 
ber of such court in General Term, while, in truth and in 
fact, such court was composed only of Justices CARTTER, 
HAGNER and Cox. 

4th. The record does not show what is the fact, that the 
citation apparently signed ky Chieé Justice CARTTER was 
not signed only by hissignature being appended to a printed 
blank form of citation which did rot contain, when so signed 
by him, any names of parties to this case or anything de- 
scribing this case or referring to it in any manner, but it 
was filled out, as it now appears, by the clerk of the court 
at the request of the counsel for appellant, over such sig- 
nature, without the assent or knowledve of the said Chief 
Justice, and while he was absent from the cit y of Wash- 
ington, and he has never had any knowledge of the citation 
in this case. 

Wherefore the appellant moves that a writ of certiorari 
issue from this court, directed to the clerk of the Supreme 
Court of the District of Columbia, commanding him to 
make return to this court under his certificate and seal of 
said court: 

I. The date of the adjournment of the General Term of 
the Supreme Court of the District of Columbia, commencing 
the fourth Monday of April, 1884, and whether such date 
corresponds with the date of the decree from which the ap- 
peal is taken. 

IJ. What is shown by the minutes of the court relating 
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VJ. Rules 5, and 6 of the General Rules of the Supreme 
Court of the District of Columbia, which are as follows: 


RULE BOOK. 


5. A record book shall be kept in the Clerk’s Office 
to be called the Rule Book, in which the clerk shall cause 
to be entered every interlocutory motion, rule, order, or 
step made or taken in a cause preparatory to its trial on 
the merits, except such as shall be made in special or 


; ‘ , 

' general term, which are to be entered in the minutes of the 
f court. 

J MINUTES. 

| 6. The minutes of a court are, in effect, a journal of its 
proceedings while sitting, entered or recorded in due legal 


form by the clerk, and signed by the justice or justices 
presiding. 
j : --W. WILLOUGBBY, 
Counsel for Appellee. 


Appearing only for the purpose of this motion as therein 
specified. * 


DIsTRICT OF COLUMBIA, ss: 


Brooke Mackall, Jr., being duly sworn, says that the . 

statement of facts appearing in the above suggestion are & 

true to his knowledge, except as to those statements made a 

upon information and belief, and as to such statements he 

believes them to be true. He further says that he is ad- 

vised by counsel, and believes that the matter sought to be 
obtained by the above application for writ of certiorari are 

material and necessary for a just determination of the ques- 

tions arising in the said cause. 


Bae 


B. MACKALL, JR. . 


Subscribed and sworn to before me, October 22, 1884. 


‘ | R. J. MEtIGs, 
[SEAL.] Clerk: of the Supreme Court, D. C. 

By M. A. CLANcy. 
Assistant Clerk. 
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Please take notice that the above motion for a writ of 
certiorari will be presented to the Supreme Court of the 
United States on Monday, the 27th day of October, 1884, 
or as soon thereafter as counsel can be heard. 


W. WILLOUGHBY, 


Counsel for Appellee upon such motion only. 


‘Argument. 


The record now on file shows that the decree from which 
the appeal is taken was passed on the dth of July, 1884. 
The allowauce of the appeal shows upon its face that it was 
allowed on the 8th of July. It is a fact that will not be 
disputed, that the court adjourned on the 5th of July, and 
therefore the allowance was by a Justice in vacation, in 
which case a citation is required. There ought to be no 
room for controversy as to this fact. The allowance of 
the appeal has upon its face “ by the court.” But it is not 
possible that it could have been by the court in General 
Term, for that had adjourned. It is only desired, that this 
court may be informed, so that there be no room tor con- 
troversy about it, whether the appeal was allowed by the 


court or in vacation, and this will appear from the records . 


called for by this motion. 

The record now shows the citation apparently signed by 
Jastice Cartter, dated July 8th. This also shows that it 
was not served until October 7th, after the sixty days pre- 
scribed by statute, and not thirty days before the term. It 
also shows that no citation was issued or signed by the Jus- 
tice, allowing the appeal, or taking the security. The 
security filed shows that it was approved by Justice Mac- 
Arthur, on the 11th of July, being a different Justice from 
the one by whem the citation purports to be signed. 

It will be claimed that this court has not jurisdiction, or 
if it has that the supersedeas should be vacated. 

It is respecttully insisted that in order to properly present 
these questions, the record should plainly show, beyond con- 
troversy, such matters as may be material to the questions 
of jurisdiction and of vacation of supersedeas. 

W. WILLOUGHBY, 
Counsel for Appellee, appearing specially for this motion 
only. 
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-Dapreme Court of the United States 


ALFRED RICHARDS 
vs. | a 1,085. 
BROOKE MACKALL, Jr. J 


Appellant’s reasons against Motion for Certiorari. 


The motion in this case is not made for the purpose of 
bringing into this court the original Record below for the 
inspection of the court, in order that, upon the suggestion 
of diminution, the court may determine what is properly 
the Record, but it is an application for an order command- 
ing the clerk of the court below to send up under his cer- 

 tificate sundry matters of fact not part of the record, in 
order that the counsel for appellee may be enabled the 
better to prseent a motion to dismiss the appeal. 

It is submitted that this is entirely irregular, and is not 
contemplated by the rule of this court, authorizing a writ 
of ceriiorari upon suggestion of dimination of the Record. 

If we were to ask the court for a writ commanding Mr. 
Justice HAGNER of the Supreme Court of the District of 
Colum bia to certify to this court, that he fixed the amount 
of the bond in this case as a supersedeas, and that Mr. Wil- 
loughby, the solicitor for appellee, was present and sug- 
gested the amount, we should hardly expect our appli- 
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cation to be seriously coisidered 3 and vet tis action of 
Justice TTAGNER, about which his reeolleetion e@o-ineides 
with ours, is just as much a part of the Record in this case 
as anything asked for in this motion. 

The Record does show who were the Justices com- 
posing the court before which the cause was heard below, 
and the dates of the hearing and adjournments of that court, 
and if these matters are, material, they sufficiently appear. 

So far as the other matters set out by way of diminution 
are concerned, it is submitted that they are not part of the 
Record of the cause, and cannot be certified to this court by 
the clerk of the court below as such. Every question in 
any way raised in this motion, and the reasons upon which 
it is based, linve been discussed and fully settled by this 


court, and particular reference is made to //udyjins et al. vs. 
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Kemp, 18 Howard, 534, and Sage vs. Ratlroad Co. 96 TU, 
S., @12. 
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No. £,085. 


- 


Counsel for Appellee. 
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Brief of Appellee. 


W. WILLOUGHBY, 


‘ 
, 


- Motion to dismiss Appeal. 


a 


ALFRED RICHARDS, Appellant 
BROOKE MACKALL, JR., Appellee. | 
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ALFRED RiCHARDS, Appellant, | 


vs. | No. 1,085. 


BROOKE MACKALL, Jr. Appellee. | 


Motion to dismiss Appeal. Brief of Appellee. 


And now comes the appellee, Brooke Mackall, Jr., ap- 
pearing only for the purpose of this motion, and protest- 
ing against the jurisdiction of the court, and moves to 
dismiss the appeal in this case, or, in case such appeal 
should not be dismissed, to vacate the supersedeas, upon 
the following grounds, to wit: 


ist. 


No lawful or sufficient citation in this case has been 
issued or signed by any Justice, no appeal having been 
allowed by the court or during the session of the court. 


2d. 


No lawful or sufficient citation in this case has been 
served, no appeal having been allowed by the court or 


during the session of the court. 
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3d. 


No bond or security has been taken or approved by any 
Justice who has signed a citation. 


4th. 


No citation has been signed by any Justice taking bond 
or security. 


oth. 
The paper purporting to be a citation dated July 8, 


1884, and served>October 7th, 1884, was not signed by the ° 
Justice allowing an appeal, nor by any Justice, nor was it 


served in time. 
6th. 
The allowance of the appeal war not perfected. 
éth. 


The appellee has not had thirty days’ notice of any 
citation. 


Sth. 


Neither the defendant Mrs. Richards nor the defendant 
Leonard Mackall has taken an appeal, nor has an appeal 
been allowed to either of .them. 


The bill in this case was filed against Alfred Richards 
and wife and Leonard Mackall, in the Supreme Court 
of the District of Columbia, for the purpose of setting 
aside a conveyance of real estate to the defendant Alfred 
Richards, made by the Marshal of the District of Co- 
lumbia, alleged to be in pursuance of an execution sale. 
The defendant Leonard Mackall was made a party because 
he was trustee of the deed under which complainant held 
an eqitable title. The decree of the general term of the 
court, held by Justices Cartter, Hagner, and Cox, from 
which this appeal was taken, adjudged the Marshal’s sale 


8 
and deed to be void, and that complainant is entitled to 


‘ the property. 
T 


is decree was made July 5th, 1884; that being the 
last day of the term. On the 8th of July, three days after 
the adjournment of the court, application was made by 
the defendant Richards to Justice MacArthur for the allow- 
ance of an appeal, who on that day allowed such appeal to 
said defendant Richards. Justice MacArthur was not one 
of the Justices holding the court at which the decree was 
made, but was disqualified from being one of them, he 
having made the deeres in the spécial term, which was 
reviewed by the general term. A bond with the condi- 
tion required for a supersedeas, dated and executed July 
10th, was presented to said Justice MacArthur July I1th, 
and on that day approved by him. He issued no citation, 
but there was filed in the Clerk’s office with the papers _ 
what purports to be a citation signed by Chief Justice 
Cartter, but in fact the blank was filled out and written 
above his signature without his knowledge, he then being 
absent from the city, and this was not served until October 
7th, 1884. No appeal has been allowed to either of the 
defendants, Mrs. Richards or Leonard Mackall, neither of 
them having applied for such allowance. 


The resalt of the authorities will be foand to be that the 
essential attribates of an appeal, which is allowed by a judge 
or justice out of court are— 

ist. Allowance of the appeal ; 

2d. Issuing of citation ; 

3d. Bringing up the record before the court at the first 
term after allowance. 5 Wall., 822. 

In order to make such an appeal to operate as super- 
sedeas, there must be in additiom— | 

4th. A bond with the conditions prescribed executed and 
approved by the judge who signs the citation within sixty 
days, exclusive of Sundays, from the date of the decree. 

Sth. Service of the citation within the sixty days, giving 
thirty days netice. 

It appears that simply to makean appeal valid, the bond 
is not required, yet it must be taken before the appeal.can 
be heard. Therefore, such bond has been, for good cause, 
allowed to be filed. even after the time allowed for the 
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taking of the appeal. Of course such bond operates simply 
to preserve the appeal, but cannot make it operate as a 
supersedeas (16 How., 142). So it.has been held that for 
the mere purpose of preserving the appeal, the service of the 
citation may be al)owed by the court, in its discretion, after 
the commencement of the next term; but in order to make 
the appeal operate as a supersedeas, sueh service should be 
w.thin the sixty days prescribed. 

The fatal defect of the appeal in this case is that no cita- 
tion issued at all. This is a defect that this court cannot 
cure so as to. preserve the present appeal. The citation 


should be signed by The justice who allows the appeal. ¥t- 
hould bent i ‘nat | nee ate atwed ts : ; 


In Ins. Co. vs. Mordecai, 21 How., 201, the writ of error 
was dismissed because it was returnable at some day other 


than the first day of the term, and the court say : 


“Nor can this mistake be corrected by a citation 
from this court. The act of Congress requires it to be 
issued by the judge or justice who alluws the writ of error, 
and it cannot be legally issued by any other judge or 
court.” 


In Villabolos vs. U. States,6 How., 80, the court say : 


“The entry of the appeal in the clerk’s office is 
analagous to the writ of error, and is returnable to 
the next term of the appellate court, and a citation to 
the opposite party to appear is necessary. 


“Unless the writ and citation are both served before 
the term, the case is not removed to the appellate court 
and the writ, if returned afterwards, will be quashed. 
Where a citation is required in case of an appeal, it 
must, as in the writ of error, be issued and served on 
the opposite party before the term of the appellate 
court next after the appcal is entered.” 
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This is reiterated in 6 How., 112; 3 Wall., 49. In 
1 Black, 38, the writ of error was dismissed for the want of 
a citation, and in 3 How., 534, because the citation was 
signed by theclerk. — 

By Sec. 705 R. S., the proceedings for a writ of error or 
appeal from the Supreme Court of the District of Columbia 
are the same as from a circuit court, and by Sec. 1012 R. 
S., appeals are subject tu the same rules as writs of error. 

By Sec. 1000 R.S., the security to be taken must be by 
the justice signing the citation. No other justice is author- 
ized to take such security. 


In 20 How., 280, the court say: 


“A party desiring an appeal should apply for it in 
open court, or, if to the judge at chambers, should 
tender to the judge a citation for his signature and a 
sufficient appeal bond. 


The allowance of an appeal out of court is, as has been 
said, 6 How., 80, analogous tu a writ of error. Both re- 
quire a citation; and, as in case of a writ of error, such cita- 
tion must besigned: by the judge allowing it, so must a ci- 
tation be signed by the judge allowing the appeal. It has 
been held that the allowance of a writ of error may not be 
required to appear expressly. 4 Wall., 447. It has also 
been held that the allowance of an appeal may be inferred 
from the fact that the sureties justified before the judge 
signing the citation, but when it does expressly appear by 
what judge or justice a writ of error or an appeal is al- 
lowed, it is plain that the citation in either case must be 
signed by such judge or justice. 


In Seymour vs. Freer, 5 Wall., 822, the court say: 


“ What is essential to an appeal is allowance, citation 
to the appellees ur equivalent, notice or waiver, and 
the bringing up of the record at the next term of this 
ecurt. Security for prosecution should betaken by the 
judge on signing the citation, but if this duty be omit- 
ted or defectively performed, a remedy can be applied 
here on motion.” 


In this case a bond was filed, and no question was made as 
to the citation. But the courtsay that where a bond has been 
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omitted bv accident, the court may, upon motion and for 
good cause, allow a bond to be filed for the purposes of an 
appeal, referring to 2 Wall. 96, where this was done for 
good cause shown. 


In Alviso vs. U. States, 5 Wall., 824, the court say : 


“ A citation with due return or waiver by general ap- 
pearance or otherwise, is indispensable to jurisdiction 
on appeal.” 


In Yeaton vs. Lenox, 7 Peters, 220, it was held that the 
citation could not be before a court then in session: 


If the appeal be prayed for after the courthas risen, 
the party must proceed in the same manner as had 
previously been directed in writs of error. The judi- 
cial act.requires that a writ of error must be allowed 
by a judge, and that a citation shall be returned with 
the record, the adverse party having at least twenty 
days’ notice. This notice, we understand, must be 
twenty days before the return day of the writ of error.” 


This return day must be the first day of the term. “The 
defendant must be cited to appear on the same day that 
the. writ is returnable.” 21 How., 201. 

The citation, according to Sec. 999, requires thirty days’ 
notice. 

While a writ of error is a matter of right and does not 
need to be allowed, the Supreme Court cannot acquire juris- 
diction without an allowance of an appeal. Though such al- 
lowance can be shown by necessary inference without an 
express allowance in terms, yet there must have been al- 
lowauce by the court or judge. 


Pierce vs. Cox, 7 Wall., 787; 3 Wall., 424; 18 How., 
530. 


“The want of proof that the defendant was cited has 
always been held to be a fatal defect inthe process pre- 
scribed and required by the act of 1789, a defect which 
can be cured only by the voluntary appearance of the 
party entered on the record, nor can this defect be 
cured by a citation from this court. The act of Con- 
gress requires it to be issued by the judye or justice who 
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allows the writ of error, and it cannot be legally issued 
by any other judye or court.” 21 How., 201. 


In Vansant vs. Gas Light Co., 99 U.S., 213, the appeal 
was dismissed for want of a citation, because, although the 
appeal was allowed during the term-time, yet it appeared 
that it had not been done by “the court while in open ses- 
sion.” To be regular it “should have been entered on the 
minutes.’ There was only a direction tothe clerk to enter 
an appeal and an approval of the bond by the Chief Justice. 


The principle seems to be that if there is no citation for 
the reason that the appeal is allowed by the court, the ap- 
pellee is bound only by the notice appearing from “ the 
minutes of the court.” 


In R&. R. Co. vs. Blair, 100 U.S., 661, the appeal was.al- 
lowed at a subsequent term of the court in open session the - 
solicitors of appellees being present. It was held that a 
citation was necessary, but for these reasons and for the fur- 
ther reason that the appellants had reason to sup that 
a citation would be waived, the appeal was not dismissed 
absolutely, but the appellants were permitted to cause a 
citation to be issued and served to a subsequent date. 

In Dayton vs. Lash, 94 U.S., 112, the mere service of 
the citation where there was no question about its having 
been duly issued, not having been made before the first day 
of the term, was held not to avoid the appeal, and that as 
“some attempt was made to serve the citation, which the 
appellants may kave supposed was actually completed,” 
the appellants were allowed to cause the issue of a new 
citation. 

In Ex parte Crenshaw, 15 Peters, 119, where a citation 
had not been served, a fact which escaped the attention of 
the court, and judgment had been reversed, the court ata 
subsequent term revoked this decree and. adjudged the pro- 
ceedings to have been an absolute nullity. 

In 1 Cr., 365, the court say: “A citation not served is 
no citation.” 


The appeal should be dismissed, beeause the defendant, 
Mrs. Richards, the wife of the appellant has not taken an 


appeal. 
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In Owings vs. Kincannon, 6 Peters, 399, the court say that 
all{parties who are united in tnterest should join in the appeal. 
How could there be greater unity of interest than between 
husband and wife? She is.directly interested through her 
contingent dower interest in the question at issue. See also 
8 Peters, 526; 11 Wh., 414; 6 Wall., 355, and 11 Wall., 82. 


But if the court shou!d not be satisfied that the appeal 
should be dismfssed the .supersedeas should be vacated. 
The appeal, if so*taken, as not to requirc an absolute dis- 
missal, was not perfected within the sixty days required, nor 
has it yet teen perfected. 

A supersedeas is a statutory remedy, and strict compli- 
ance with the conditions prescribed is required. (93 U. 
S. 412, 11 How., 297; 7 Wall., 575.) 

In Sage vs. R. R. Co., 96, U.S. at p. 715, the court say: 
“ Until the security has been accepted the allowance of the 
appeal cannot be said to have been perfected.” The statute 
providing how a supersedeas may be obtained, and the con- 
dition of the bond required, (Sec 1,000, R. S.,) also provides 
that such bond shall be taken by a judge or justice “sign- 
ing a citation.” 

In Kitchen vs. Randolph, 93 U.S. at p 86, the court 
say, that swpersedeas depends not only upon the condition of 
the bond, but “upon the prompt issue and service of the 
writ.” 3 

In the case at bar there was no service of any citation 
within sixty ‘days. 


In Zel. Co. vs. Eyser, 19 Wall., 419, the say : 


“ As the judge who signs the citation is still required 
to take the bond, we think it sufficiently implied that 
it may be served at any time e/ore or simultaneously 
with the filing of the bond.” 


In the case at bar no bond was taken by any justice 
siyning a citation, and no citation whatever was served un- 


til Oct. 7th. 
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In French vs. Shoemaker, 12 Wall. 99, the court say: 


“The question of sufficiency must be determined 
in the first instance by the judge who signs the cita- 
tion.” 


In Boyce vs. Grundy, 6 Peters, 77, the appeal was dis- 
missed because “the transcript of the record showed that 
no appeal bond was taken or approved by the judge who 
signed the citation in the cause.” 

See also 5 How. 210. 


In Black vs. Zacharie, 3 How. 485, the court refused 
a writ of supersedeas where a bond had been offered to the 
Judge below and refused, on the ground that such judge 
was the sole and exclusive judge of such sufficiency. _ 

In Ex parte Milwaukee Co., 5 Wall. 188, the judge 
below had refused to approve a bond for supersedeas upon 
the ground that the sureties were non-residents. The 
court held this to be an insufficient reason, and, although 
it refused the mandamus applied for, it allowed a bond 
to be filed, to he approved by the clerk. But in this case 
the appeal had been allowed, and the parties had done all 


_ in their power. The court say: 


“ The case being properly tn this court by appeal, we 
have, by the fourteenth section of the Judiciary Act, 
« right to issue any writ which may be necessary to 
render our appellate jurisdiction effectual. For this 
purpose the writ of supersedeas is eminently proper 
in a case where the circumstances justify tt, as we think 
they do in the present instance.” 


An examination of that case will show that justice 
would have been absolutely defeated without the writ of 
supersedeas. 

n Rubber Co. ve. Goodyear, 6 Wall. 153, the court say 
that the sufficiency of the bond must first be determined 
by the judge signing the citation, but after the allowance 
of an appeal the court, may pass upon the sufficiency of 
the bond. 

In Phillips Pr., p. 108, the author refers to these lagt 
two cases as the only exceptions which have been made to 


the general rule, which is, as he says : 
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“Though time may be given to execute the securi- 
tv, it would still seem from the words of the statute 
that it is only the ‘judge or justice signing the cita- 
tion’ who is authorized to take it. Where time has 
been given, the order of the Supreme Court has gen- 
erally conformed to this provision.” 


In the Slaughter-house CASES, "10 Wall., at p. 271, the 
court say that: 


“ Power to issue a supersedeas to a judgment ren- 
dered in a subordinate court does not exist in this 
court where the writ of error is not sued out and 
served within ten days from the date of the judgment, 
except where the aggrigved party is obliged to sue 
out a second writ of error in consequence of the 
neglect of the clerk below to send up the record in 
season, or where the granting of such writ is necessary 
to the exercise of the appellate jurisdiction of the 
court, as when the subordinate court improperly re- 


jected the sureties to the bond because they were 


not residents of the district.” 


I'he action of the court in 5 Wall]. 188 is thus placed 
upon the ground that such writ was necessary to the ezer- 
cise of the appellate jurisdiction which had already been 
acquired. 

In 21 Wall. 17, the determination of the judge signing 
the citation was held to be final as to the facts then exist- 
wny. If circumstances had subsequently changed, then the 
Supreme Court could ‘pass upon the sufficiency of the bond 
in view of such changed condition of facts. The court 
say, in 6 Wall. 155, referred to: 7 


“The question of the sufficiency must be deter- 
mined in the first instance by the judge who siyns the 
citation, but after the allowance of the appeal this 
question, as well as every other in the cause, becomes 
cognizable here.” 

“In equity cases the appellate jurisdiction of this 
court attaches upon the allowaace of the appeal. The 
22d section of the Judiciary Act requires that the 
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. Security be taken by the judge who signs the citation 
on appeai.” 


In Silver vs. Ladd, 6 Wall. 440, the court say: 


“The law requires that the judge siyning the cita- 
tion shall take good and sufficient security. This 
doubtless is equivalent to a provision that the judge 
shall approve the bond. But no particular form of 
approval is required. Appeal may “be inferred from 
the facts of the transaction. And we think it a fair 
and necessary inference from the facts of the sureties 
being sworn to as to their sufficiency by the judge 
who signs the citation, that the security was taken by 
him as required by law.” 


In National Bank vs. Omaha, 96 U.S., 737, a bond had 
been approved by the clerk and not by the judge. The 
court Say : 


“ Even though an appeal is asked for in open court, 
tf the security ts not taken until after the term, a cita- 
- tion should be issued to bring in the parties, unless 
they voluntarily appear, for until the security has been 
accepted the allowances of the appeal cannot be said to 
have been perfected, and the security upon writs of 
error and appeals must be taken by the judge or jus- 
tice. 


The same was held in O” Reilly vs. Edington, 96, U.S., 
724, but in that case the’court had ordered the clerk to 
approve the bond, and “as the omission was undoubtedly 
caused by the order of the court,” the appellant was _ per- 
mitted to file a bond with supersedeas directing it to be 
approved by the judge authorized to sign a citation. In 
this case the appeal was allowed ly the court. | 

In Kitchen vs. Randolph, 96, U. S., 86, the court say 
that the law as it now stands, (Sec. 1007, R. S.) is noe 
silent as to the service of the writ as stated in Telegraph 
Company vs. Eyser, and it ts said when it must be served. 
If a supersedeas is asked for when the writ is obtained, the 
writ must be sued out and served within the sixty dtys, and. 
the requisite bond executed when the citation is signed. 
But by a subsequent provision of this section, ¢f the writ 
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has been served within the sixty days as a matter of favor, 
permission could be obtained from a judge of the Appel- 
late Court subsequently. “Prompt action in respect to 


the writ was required and indulgence granted only as to - 


the security.” ° * * 


“ Under the law, as it now stands, the service of @ 
writ of error or the perfection of an appeal within sixty 
days, Sundays exclusive, after the rendering of the 
judgment or the passing of the decree complained of, is 
an indispensable prerequisite to a supersedeas, and 
at ts not within the power of a justice or judge of the 
Appellate Court to grant a stay of process in the 
judgment or decree, if this has not been done.” 


® 

What was done im Telegfaph Company, vs. Eyser 19 
Wall., under the Act of 1872, could not be done under 
Sec. 1007, R. Statutes. 

In Peugh vs. Davis, 110, U. S., 227, the court held that 
where an appeal was alluwed by the court, it was within 
the power of a justice of the Appellate Court to. grant a 
writ of supersedeas, distinguishing allowances of appeal by 
the court from an allowance by a judge where citation and 
service are necessary. The court say that while it had 
been devided in R&. &., vs. Blaiy, 100, U. S., 661, that if 
the bond had not been executed during the term citation 
was necessary, yet that “ that related only to procedure un- 
der the appeal, and was not in conflict with former decis- 
ions as to the effect of an allowance of an appeal by the 
judicial act of the court in session.” 

The court reaffirm the doctrine of Kitchen vs. Randolph, 
96, U.S., and say that either the writ of error must have 
been issued and served or an appeal allowed within the 
sixty days. 

The necessity of a citation, where the bond has not been 
taken until atter the court, even though the allowance 
was by the court, is also decided in Hoskins vs. R. R. O., 
109, U.S., 106. This case also decides that the security 
must in such case be taken by the judge who signs such 
citation. 

In Wage vs. Central R. R. Co., 93, U. S., 412, Justice 
Miller of this court had, after the expiration of the sixty 
days, allowed a swperscdeas, an order having been made by 
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the court that the appeal might be regarded as having 
been taken and perfected within the sixty days. The 
court say : | 


“The order of the court to the effect that if the 
bond should be given the appeal might be regarded 
as taken and perfected December 16th, was of no effect 
for the purpose of a supersedeas. While it is true 
that the court may enter an order in a cause, nunc pro 
tunc, where the action asked for has been delayed by 
or for the convenience of the court, t¢ ts never done 
where the parties themselves are at fault, or where it 
will work injustice. A swpersedeas is a statutory 
remedy. It is only obtained by a strict compliance 
with all the required conditions, none of which can be 
dispensed with. Time is an essential element in the 
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proceeding, and one which neither the court nor the 
judges can disregard. Ifa delay beyond the limited 
time occurs, the right to the remedy is gone, and the 
successful party holds bis judgment or decree freed 
and discharged from this means of staying proceed- 
ings for its collection or enforcement. This is a right 
which he has acquired and of which he cannot be de- 
prived without due process of law. The court can no 
more give effect to a supersedeas by ordering that the 
appeal shall relate back to a time within the sixty 
days, than it can to an appeal taken after the expira- 
tion of two years, by dating it back to a time within 
the limitation. To make a nunc pro tune order effec- 
tual for such a purpose it must appear that the delay 
was the act of the court and not of the parties, and 
that lujustice will not be done.” 
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The supersedeas granted by Justice MILLER was vacated 
in this case. 

In this case there is no possible excuse for extending any 
favor to the appellants even if it were within the power of 
the court to grant it. Indeed the power to grant a super- 
sedeas is not given to this court under any circumstances 
after the expiration of the sixty days, but it can b> given only 
“with the permission of a justice or judge of.the appellate 
court,” and no application has been made to such justice or, 
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The consideration of this power by this court has been 
in cases where action held by such justice has been reversed, 
and in the exercise of appellate jurisdiction. But accord- 
ing to Kitchen vs. Randolph, 93 U.5., the want of service 
during the sixty days in case of appeal allowed in vacation 
is conclusive that such appeal did not operate as a superse- 
deas, and that there is now no power anywhere to cause it 
to so operate. 

The appellee is entitled to an immediate hearing of this 
motion, both because it raises a question of jurisdiction, 
and otherwise the appellant would have the benefit of a 
supersedeas when he may not be entitled to it. 


W. WILLOUGHBY, 
Of Counsel for Appellee. 
Upon this motion only. 
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SUPREME COUR OF THR UNITED STATES 


OCTOBER TERM—1884. 


— 
ALFRED RICHARDS, Appellant, 
08. : No. 1,085. 


BROOKE MACKALL, Jr. 


Brief of Appellant on Motion to Dismiss. 


The appellee moves to dismiss the appeal in this 
cause for eight different reasons, set out in his mo- 
tion, which will be discussed by us under heads: 


It is objected that no lawful or sufficient citation 
. has been issued or signed by any justice or served, 
no appeal having been allowed by the court or dur- 
ing the session of the court. 

It is further objected that the citation found in 
the record, bearing date July 8th, 1884, was not 
signed by the justice taking the bond for security, 
nor by the justice allowing the appeal, and further- 
more, that it was not signed by any justice. and 
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the Associate Justices. Of this the appellee com- 
plains, and contends that, in fact, the appeal has 
not been perfected according to law. If it be true 
that the ‘<allowance’’ of an appeal is only an au- 
thority from a Justice to the Clerk to send up the 
transcript, then this objection is without merit. It 
is well established that in cases where the appeal is 
prayed in open court at the time of the passing of 
the decree, no citation is necessary. With so strict 
a construction as that contended for here what be- 
comes of the provision of the statute to the effect 
that the citation shall be — ‘by a judge of 
such Circuit Court?’’ * 

The citation is not necessarily a part of the record; 
it forms no part of the proceedings below. The 
presumption is that one issued when the writ of 
error was allowed, and was in due form; this may 
be proved aliunde. 

Inerarity vs. Byrne, 5 Howard, 295 ; 
Hudgins vs. Kemp, (sup.); 
Martin vs. Hunter, 1 Wheat., 304. 


3. Can a valid citation be made by a justice other 
than the one who takes the security, and vice versa? 
The appellee argues that this cannot be done. If it 
be true that a citation is not always necessary, it is 
fair to argue that the two acts, that is to say, the 
signing of the citation and the taking of the se- 
curity required, may be performed by two different 


justices. The case above cited (Hudgins vs. Kemp), 


should seem to settle this question, if there be a 
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question: Indeed, as the law now stands, the se- 
curity may be taken af any time, under certain cir- 
cumstances, by one of the justices of this Court. It 
can hardly be argued that such a supersedeas would 
be void, because the justice taking it was not the 
same who signed the citation. A citation is only a 
notice; it is not a writor process. (Cohen vs. Vir- 
ginia, 6 Wheat., 264; Nations vs. Johnson, 24 How., 
195.) The citation forms on part of the proceedings 


_ below, and constitutes no part of the record. The 


presumption being that one was issued when the ap- 
peal was allowed (Jnerarity vs. Byrne, 5 How., 295); 
proof aliunde will be heard as to the issuing and ser- 
vice of the citation if needful. 


4. Thirty days’ previous notice of the docketing 
of a cause is not essential. The authorities relied 
upon by the appellee are out of date, and can have 
no application now, in view of the extent of the 
docket of this Court. The appellee has overlooked 
the fifth paragraph of the eighth rule of this Court, 
which provides that ‘<in cases where final judgment 
is rendered more than thirty days before the first day 
of the next term of this Court, the writ of error and 
citation, if taken before, must be returnable on the 
first day of said term, and be served before that day.”’ 
In this case, the citation was signed and issued on 
the 8th of July, 1884, and was lodged in the Clerk’s 
Office ; it appears that it was not served by the 
Marshal on the appellee until the 7th day of Oc- 
tober, 1884. Why this delay occurred we are not 


6 


advised ; possibly it was because the appellee could 
not be found. But the rale of Court was fully com- 
plied with. (See the affidavit with this brief as to 
notice, citation, &c.) 
Upon this part of the argument we refer to the 
following cases : 
R. R. Co.*vs. Rlair, 100 U. §S., 661 ; 
Dayton vs. Lash, 94 U. S., 112. 


The appellee, in his fifth reason assigned in sup- 
port of his motion, intimates that the citation ‘‘was 
not signed by the justice allowing an appeal nor 
by any justice.’ It is not easy to understand 
what he means bythe latter part of this reason; 
the citation which he prints for the information of 
the Court appears to have been regularly signed by 
the Chief Justice. . 

It is submitted that the motion should be denied. 

WM. B. WEBB, 
ENOCH TOTTEN, 
For Appellant. 
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IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 
October Term, A. D. 1884. 


ALFRED RICHARDS, 
Appellant 
v8. 


BRooKE MACKALL, JR. 
Appellee. 


No. 1085. 


DistTRIcT OF COLUMBIA, _ 
County of Washington. 7 


William B. Webb, being first daly sworn, deposes 
and on his oath says, that he is oneof the counsel 
for the appellant in the case of Alfred Richards vs. 
Brooke Mackall, Jr., No. 1085, October Term, 1884, 
in the Supreme Court of the United States; that 
sometime about the eighth day of July, A. D. 1884, 
application was made to the Honorable A. B. Hag- 
ner, one of the Associate Justites of the Supreme 
Court of the District of Columbia, to specify and 


fix the the amount of security to be given as a super- 


sedeas in the above named cause, and that the ap- 
pellee by his counsel, W. Willoughby, Esq., ap- 
peared before Mr. Justice Hagner at that time, and 
was heard in behalf of the appellee in relation to 
the amount and character of the security to be given; 
that the amount of the supersedeas bond was fixed 
by Mr. Justice Hagner at the sum of $15,000.00; 
and that afterwards said bond was approved as ap- 
pears in the record. Said amount was fixed at the 
request of the said Willoughby and against the pro- 
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test, that the penalty was too high, on the part of 
this afflant. i 

He further deposes and says that when the trans- 
cript of the record in said cause had been made and 
was ready to be certified by the clerk of the Supreme 
Court of the District of Columbia, the said counsel 
for the appellee appeared before the said clerk, in 
his office, and tnade argument in behalf of his client 
and insisted upon having alterations in and addi- 
tions to said transcript made by the clerk. 


He further deposes and says that he has this day 
examined the docket entries in the clerk’s office and 
it there appears that the citation in this cause was is- 
sued by the Clerk of the Court on the day of its dateto 
wit : the 8th dayof July, A. D. 1884, and that a copy 
thereof was issued at the same time, and he further 
says that the same were left in the clerk’s office for the 
purpose of having the same served upon the appellee 
by the Marshal of the District of Columbia; but 
that the same was not actually served, as he believes, 
until the time mentioned upon the face of said cita- 
tion, but why-such’ delay in service occurred he is 
unable to state but supposes that it was an over- 
sight. 


The docket entries are in the words and figures 
following : 


‘©1884, July 8. Appeal to Sup. Court U. S. by Al- 
fred Richards ordered—precipe filed. 
‘©1884, July 8. Appeal to Sup. Court U. S. by Al- 
fred Richards’, citation and copy issued;’’ 


i 
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The clerk’s office of the Supreme Court of the 
District of Columbia is open at all times and the 
docket subject to inspection, and that the appellee 
and his counsel are very frequent visitors to said 
office. 

He further deposes and says, that he had several 
conversations with the said Willoughby with regard 
to said appeal which appellant had taken, and that 
said Willoughby had full knowledge of the inten- 
tion to take and perfect such appeal more than 
thirty days before the commencement of the present 
term of the Supreme Court of the United States. 

W. B. WEBB. 

Sworn and subscribed to before me, this 28th day 
of November, A. D. 1884. 

[SEAL. ] HENRY R. ELLIOTT, 

U. S. Commissioner for the Dist. of Col. 
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SUPREME COURT OF THE UNITED 


OCTOBER TERM, 1887. 


No. 108. 


‘JAMES F. WHITNEY, HENRY BUSCHMANN ANI 
CHARLES S. WHITNEY, PLAINTIFFS IN ERROR, * 


vs. 


WILLIAM H. ROBERTSON, COLLECTOR OF THE Pt 
OF NEW YORK. | 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1887. 


No. 108. 


JAMES F. WHITNEY, HENRY BUSCHMANN AND 
CHARLES S. WHITNEY, PLAINTIFFS IN ERROR, 


OS. 


WILLIAM H. ROBERTSON, COLLECTOR OF THE PORT 
OF NEW YORK. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF NEW YORK. 


Original. Print. 
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JUDD & DETWEILER, PRINTERS, WASHINGTON, NOVEMBER 18, 1887. 


JAMES F. WHITNEY ET AL. VS. W. H. ROBERTSON, COLLECTOR, ac. 1 


1 UnITEp STATES oF AMERICA, 388: 


The President of the United States of America to the judges of the 
circuit court of the United States for the southern district of New 
York, Greeting : 


Because in the record and proceedings as also in the rendition of the 
judgment ofa plea which isin the said circuit court before you or some 
of you, between James F. Whitney, Henry Buschmann, and Charles S. 
Whitney and William H. Robertson, collector of the port of New 
York, a manifest error hath happened, to the great damage of the 
said James F. Whitney, Henry Buschmann, and Charles S. Whitney, 
as is said and as appears by their complaint, we, being willing that 
such error, if any hath been, should be duly corrected and full and 
speedy justice done to the parties aforesaid in this behalf, do com- 
mand you, if judgment be therein given, that then, under vour seal, 
distinctly and openly, you send the record and proceedings aforesaid, 
with all things concerning the same, to the justices of the Supreme 
Court of the United States, at the Capitol, in the city of Washington, 
together with this writ, so that you have the same at the said place, 
before the justices aforesaid, on the third Monday of October term 
next, that, the record and proceedings aforesaid being inspected, the 
said justices of the Supreme Court may cause further to be done 
therein to correct that error what of right and according to the 
law and custom of the United States ought to be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this twenty-sixth day of Sep- 
tember, in the year of our Lord one thousand eight hundred and 
eighty-four, and of the Independence of the United States the one 
hundred and —. 


[Seal of U. S. Circuit Court, South. Dist. New York.] 


TIMOTHY GRIFFITH, 
Clerk of the Circuit Court of the United States of America for 
the Southern District of New York, in the Second Circuit. 


Allowed by— .- 
WM. J. WALLACE. 


2 [Endorsed:] United States Supreme Court. James F. 

Whitney et al., plaintiffs in error, against William H. Robert- 
son, collector of the port of New York, defendant in error. Writ of 
error. Ch’s Stewart Davison, proctor for pl’ffs in error, 33 Wall 
street, New York city. U. S. circuit court. Filed Sep. 26, 1884. 
Timothy Griffith, clerk. 


Due service of a copy of the within writ of error admitted. 
Dated 26th Sept., 1884. 
| ELIHU ROOT, 


Attorney for Defendant in Error. 


1—108 


2 JAMES F. WHITNEY ET AL. VS. 


UnitTEp STATES OF America, “ 
Southern District of New.York, 


I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second 
circuit, by virtue of the foregoing writ of error and in obedience 
thereto, do hereby certify that the following pages, numbered from 
three to thirty-two, inclusive, contain a true and complete transcript 
of the records and proceedings had in said court in the case of James 
F. Whitney, Henry Buschmann, and Charles S. Whitney, plaintiffs 
in error, against William H. ‘Robertson, collector of the port of New 
York, defendant in error, as the same remain of record and on file 
in said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southeru dis- 
trict of New York, ‘in the second circuit, this thirtieth day of 
September, in the year of our. Loré one tlfousand eight hundred and 
eighty-four, and of the Independence of the United States the one 
hundred and ninth. 

[Seal of U.S. Circuit Court, South. Dist. New York. ] 


TIMOTHY GRIFFITH, Clerk. 


3 United States Circuit Court for the Southern District of New 
York. 

James F. Wuitxey, HENry BuscHMANN, & CHARLES S. WHITNEY 
against 


Witi1aAM H. RosBertson, Collector of the Port of New York. 


To the above-named defendant: 


You are hereby summoned to answer the complaint in this action, 
and to serve a copy of your answer on the plaintiffs’ attorneys within 
twenty days after the service of this summons, exclusive of the day 
of service, and in case of your failure to appear or answer judgment 
will be taken against you by default for the relief demanded in the 
complaint. 

Witness the Honorable Morrison R. Waite, Chief Justice of Su- 
preme Court of the United States, at the city of New York, this 20th 
day of April, in the year one thousand eight hundred and eighty- 


three. 
[L. s.] (S’g’d) TIMOTHY GRIFFITH, Clerk. 


ULLO & DAVISON, 
Plaintiffs’ Attorneys. 


Office and post-office address: 55 Beacon street, New York city. 


4 (Endorsed :) United States circuit court, southern district 

of New York. James F. Whitney & al. vs. Wm. H. Robert- 
son, coll’r, etc. Summons. Ullo & Davison, plaintiffs’ attorneys. 
U S. circuit court. Filed Sept. 12, 1884. Timothy Griffith, clerk. 
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WILLIAM H. ROBERTSON, COLLECTOR, 4. 


Unitep Srates or AMERICA, t aes 
Southern District of New York, 

I hereby certify that on the 20th day of April, 1883, at the city of 
New York, I personally served the within summons on the within- 
named defendant, William H. Robertson, by showing him the same 


and delivering to and leaving with him a true copy thereof. 
| JOEL B. ERHARDT, 


U. S. Marshal. 
Complaint. 
5 United States Circuit Court for the Southern District of New 
7 York. 
JAMES F. WHITNEY, HENRY BusCHMANN, and CHARLEs S. 
bees sane sree No. 8524. 


ag 
Witi1aMm H. Rosertson, Collector, etc., Defend’t. 


The plaintiffs above named, by Charles Stewart Davison, their at- 
torney herein, for their complaint respectfully show to this honor- 
able court as follows : | 

First. That at all times during the year 1882 the plaintiffs have 
been and they still are copartners doing business in New York under 
the firm name or style of J. F. Whitney & Co., and during the same 
time the defendant was and still is collector of the port of New 


York. 

| Second. That during the same time the Dominican Re- 

6 public was and still is an independent sovereignty, between 

whom and the United States of America there then existed 
and still exists a treaty, duly ratified and proclaimed, and to carry 
which into operation the necessary laws of Congress were passed, 
and whereby it is, among other things, provided in article [X thereof 
that “no higher or other duties shall be imposed on the importation 
into the United States of any article the growth, produce, or manu- 
facture of the Dominican Republic * * * than are or shall be 
payable on the like articles being the growth, produce, or manu- 
facture of any other country.” 

Third. That during the same time there was and there still is an 
other foreign country, known as the Hawaiian Islands, constituting the 
dominions of His Majesty the King of the Hawaiian Islands, between 

whom and the United States of America there then existed and 
7 still exists a treaty, which was duly ratified and proclaimed, 

and to carry which into effect an act of Congress was passed 
on the 15th day of August, 1876, and whereby the United States 

to admit, and pursuant to which the United States has ad- 
mitted, and still dues admit, into all the ports of the United States 
muscovado, brown, and other unrefined sugars and syrups, and 
syrups of sugar cane, melado, and molasses, being the produce and 
manufacture of the said Hawaiian Islands, free of duty. 

Fourth. That heretofore, to wit, on or about the 23rd day of 
August, 1882, the plaintiffs imported at the port of New York from 


4 JAMES F. WHITNEY ET AL. VS. 


the said Dominican Republic, per the barque or vessel “ Florence,” 
certain centrifugal and molasses sugars, which were the produce and 
manufacture of said Republic, to wit, twenty-eight hundred and 

forty-six bags and eighty hogsheads centrifugal and .thirty- 
8 two bags and forty hogsheads molasses sugar, as per the in- 

voices thereof, and all of which sugars were like articles to 
the sugar produced in the Hawaiian Islands, which so have been 
and are admitted to the ports of the United States free of duty under 
and pursuant to said treaty with that country and said act to 
carry the same into effect, and the same were of such kinds and 
grades that if they had been produced or manufactured in the Ha- 
waiian Islands instead of the Dominican Republic they would have 
been admitted to the ports of the United States free of duty under 
said Hawaiian treaty and act of Congress. 

Fifth. That on the date last mentioned the plaintiffs duly entered 
all of said sugars at the custom-house at said port, and duly made 

their claim to have the same entered free of duty. 
9 Sixth. That thereafter the said defendant made his decision 
as to the rate and amount of the duties to be paid on such 
merchandize and the dutiable costs and charges thereon. 

Seventh. That thereafter, and within ten days after the ascertain- 
ment and liquidation of the said alleged duties by the said defend- 
ant, the said plaintiffs, being dissatisfied with the said decision, 
gave notice in writing to said defendant on such entry, setting forth 
therein distinctly and specifically the grounds of their objection 
thereto, as appears from the said written protest, a copy whereof is 
hereunto annexed and made a part hereof and marked Exhibit “A.” 

Eighth. That subject to such protest and in order to obtain pos- 
session of such merchandize imported by them, and before the date 

of the decision of the Secretary of the Treasury on the ap- 
10 __—ipeal hereinafter mentioned, the said plaintiffs paid to the 

said defendants the amounts so ascertained and liquidated as 
the amount alleged to be payable as duties on such merchandize, as 
appears, together with certain other particulars, in relation to said 
sugars in the bill of particulars in this case duly made by these plain- 
tiffs, and a copy whereof is hereunto annexed and made a part 
hereof and marked “B,” but that such rate and amount of duties 
was not authorized by law. 

Ninth. That within thirty days «fter the date of such asceriain- 
ment and liquidation the said plair.tiffs duly appealed therefrom to 
the Secretary of the Treasury. 

Tenth. That thereafter the said Secretary of the Treasury made 

his decision denying such appeal, and these plaintiffs there- 
1] upon, and within the time therefor limited by the statute in 

such cases made and provided, brought this their action in 
this court to recover such excess of duties exacted, to wit, the whole 
thereof. 

Wherefore the plaintiffs pray judgment against the said defend- 
ant for the sum $21,936.61, together with their costs of this action. 

(S’p’d) CH’S STEWART DAVISON, Pl ffs’ Att'y. 
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WILLIAM H. ROBERTSON, COLLECTOR, &C. 
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Wehereby protest against the liquidation of our entry made August 
23rd, 1882, of 2,878 bags and 120 hhds. sugar imported by us in the 
b’k “ Florence” from Azua and warehoused by us on that date and 
your assessment of duties thereon, amounting to $21,936.61, entry 
No. 110,936, bond No. 22427, because of a treaty with the Hawaiian 
Islands and an act of Congress relative thereto, admitting sugar, the 
growth of the Hawaiian Islands, free of duty into the port of San 
Francisco after the 19th day of Sept., 1876. We claim that under 
treaty stipulations existing with San Domingo their products should 
be admitted into the ports of the United States on as favorable terms 
as the products of other countries. 

The first clause of the 8th section of the Ist article of the Con- 

stitution of the United States declares that all duties, imports, 
13. ~—s and ‘excises shall be uniform throughout the United States, 

and the 5th clause of the 9th section of the same article de- 
clares that no preference shall be given to any regulation of com- 
merce or the revenues of one State over those of another. Upon 
these grounds we base our protest and claim that the sugars de- 
scribed in this protest shall be admitted into this port free of duties, 
and we have paid the duties demanded to get possession of our goods 
and claim a refund of the same upon the grounds above stated. 

4th September, 1882. 


14 U. S. Circuit Court, Southern District of New York. 


JAMES F. WHITNEY ée al. 
inf t- 9504.” 
WIL.iAM H. RoBertson. 


To Elihu Root, Esq., United States attorney, attorney for defendant, 
post-office b’l’d’g, N. Y. city: | 

A bill of the particulars of the plaintiffs’ demand in the above- 
entitled suit is as follows: 

The suit is for the recovery of duties alleged to have been erro- 
neously or illegally or erroneously exacted by the defendant, collec- 
tor of customs of the port of New York. 

The names of the importers are James F. Whitney, Henry Busch- 

mann, and Charles S. Whitney. 
15 The description of the merchandize is 2,846 bags centrifu- 
gal sugar, weighing, as per invoice, 690,110 lbs. (462 hhds.) 

80 bhds. centrifugal sugar, weighing, as per invoice, 128,000 Ibs. 

32 bags molasses sugar, weighing, as per invoice, 6,500 Ibs. (4 
bhds. 

40 nas. molasses sugar, weighing, as per invoice, 70,000 Ibs. 

The place from which imported is “Azua,” in San Domingo. 

The name of the vessel in which imported is the barque “ Flor- 


‘ence.” 


The date of the invoice is August 2nd, 1882. 


Sg enn Sy Gattatet Dale ee Oe age Oe Pe OE RF Se ey “~<—— eS eae 

= tS shies Pay A Sg: - iad — waa * gage 2 < ~ a ee ae 5 oy 4 
: ED NE Re Se Ne Re nae Se TS Se Ce ano eee 
: : ‘ - yg Ro! Po eS £ 


JAMES F. WHITNEY ET AL. VS. 


The date of the entry at the custom-house is August 23rd, 1882. 
The precise amount of duties claimed to have been exacted in ex- 
cess is $21,936.61. 

The date of the payment of said duties September Ist, 1882. 

The day and year on which protest was filed against the exaction 
thereof is September 4th, 1882. 

The date of the appeal therefrom to the Secretary of the Treasury 
is September 4th, 1882. 


16 The date of the decision on such appeal is 23rd January, 
1883. | 
Yours, &c., a‘ 
(S’g’d) ULLO & DAVISON, 


PU ffs’ Att’ys. 
Dated 25th May, 1883. 


(Endorsed :) U.S. circuit court, southern district of New York. 
James F. Whitney ef al. ag’st William H. Robertson, collector, etc. 
Complaint. Ch’s Stewart Dfvison, attorney for pl’ffs,33 Wall street, 
New York city. U.S. circuit court. Filed Sept. 15, 1883. Timo- 
thy Griffith, clerk. 


17 United States Circuit Court, Southern District of New York. 


JAMES F. WuiItnNEy, Henry BuscHMANN, and CHARLEs S. 
WHITNEY 
vane 8524. 
vs. 
Witt1amM H. RoBertson. 


The defendant above named, by Elihu Root, U. S. attorney, attor- 
ney for the defendant in the above-entitled action, demurs to the 
plaintiffs’ complaint in the above action— 

First. Upon the ground that it does not state facts sufficient to 
constitute a cause of action against the defendant therein. 

Second. Upon the ground that the above-entitled court has no 
jurisdiction over the cause of action alleged in said complaint against 
said defendant. 


(S’g’d) ELIHU ROOT, 
U.S. Attorney, Attorney for Def't. 
18 Office and P.O. address: Room 50, P. O. building, New 
York city. 


(Endorsed:) U.S. circuit court, southern district of New York. 
8524. James F. Whitney, Henry Buschmann, and Charles S. Whit- 
ney versus William H. Robertson. Demurrer. Elihu Root, United 
States attorney, attorney for defendant. U.S. circuit court. Filed 
Sept. 25,1884. Timothy Griffith, clerk. 


Due service of a copy of the within hereby admitted. 
New York, Sept. 15, 1884. 

(S’g’d) C. STEWART DAVISON, 
PUffs’ Att'y. 


WILLIAM H. ROBERTSON, COLLECTOR, 4c. 


19 Wuitney 4 al. vs. ROBERTSON. 


WALLACE, J.: 

The questions raised by the demurrer are the same considered in 
the case of Bartram vs. Robertson, 15 Fed. Rep., 212, and for the 
reasons stated in the opinion then delivered the demurrer should 
be sustained. 

Judgment is ordered for def’t. 


(Endorsed :) Whitney & al. vs. Robertson. Opinion. Wallace, J. 
Filed Sept. 19th, 1884. 


20 —_—S-—s At astated term of the United States circuit court for the 
southern district of New York, held at the United States 
court-house, in the city of New York, this 23 day of September, A. 
D. 1884. 
Present: Hon. William J. Wallace, circuit judge. 


Order Sustaining Demurrer. . 
JAMES F. WHITNEY ef al. 1s. W. H. RoBertson. 


This action having been brought to trial on the issue of law joined 
herein, after hearing Elihu Root, United States attorney, in support 
of the demurrer, and Ch’s Stewart Davison, Esq., in opposition, or- 
dered, That the demurrer be sustained and that defendant have 
oe thereon, together with costs, to be taxed by the clerk of 
this court. 


iq % (S’g'd) WM. J. WALLACE. 


21 A copy. 
[Seal U. S. Circuit Court, 8S. D. of N. Y.] 


TIMOTHY GRIFFITH, Clerk. 


Form of the above order approved. 


(S’p’d) CH’S STEWART DAVISON, 
PUffs’ Att'y. 
(S’g’d) ELIHU ROOT, U.S. Ait’y. 


(Endorsed:) U. S. circuit court, southern dist. of New York. 
James F,. Whitney & al. vs. William H. Robertson. Proposed order. 
U. S. circuit court. Filed Sept. 25, 1884. Timothy Griffith, clerk. 


22 Judgment. 
United States Circuit Court, Southern District of New York. 
JaMES F. WHITNEY & al. vs. WILLIAM H. RosBertson. 


The issues of law joined in this action having been brought on for 
trial before Mr. Judge Wallace, at a circuit court of the April term, 
1884, and the issues having been tried and a verdict for the defend- 


- A 2 =, 
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ant having been duly rendered on the twenty-third day of Septem- 
ber, 1884, and his costs having been adjusted at $24.51— 

Now, on motion of Elihu Root, United States attorney, for defend- 
ant, it is adjudged that the defendant have judgment against the 
plaintiffs upon the issues in this action, and that he recover the 
sum of $24.51, his taxed costs, and have execution therefor. 

Judgment signed this 25th day of Sept’r, 1884. 

(S’g’d) TIMOTHY GRIFFITH, Clerk. 


23 (Endorsed over all:) 8524. United States circuit court: 
James F. Whitney & al. vs. William H. Robertson. Judgment 
roll. Elihu Root, United States attorney, for defendant. Costs, 
$24.51. U.S. circuit court. Filed Sept. 25, 1884,11 a.m. Tim- 
othy Griffith; clerk. , 
& ¢ 
24 Supreme Court of the United States, of October Term, in the 
Year A. D. 1884. 


JaMEs F. Wuitney, Henry BuscomMany, & CHARLES S. WHITNEY, 
PI’ffs in Error, 
ag’st 
-WiLL1AM H. RosBertson, Collector, &c., Def’t in Error. 


In error. 


Afterwards, to wit, on the third Monday in said term, before the 
justices of the Supreme Court of the United States, at the Capitol, in 
the city of Washington, comes the said James F. Whitney, Henry 
Buschmann, and Charles S. Whitney, by Charles Stewart Davison, 
their attorney, and say that in and by the record aforesaid their is 

manifest error in this, to wit: That by the record aforesaid it 
25 appears that the judgment aforesaid was given for the said 

defendant in error against the said plaintiffs in error, whereas 
by the law of the land the said judgment ought to have been given 
for the said plaintiffs in error against the said defendant in error, 
and the said plaintiffs in error pray that the judgment aforesaid may 
be reversed, annulled, and altogether held for nothing, and that they, 
the plaintiffs in error, may be restored to all things which they have 
lost by reason of said judgment. 

CHAS. STEWART DAVISON, 
Attorney for PUffs in Error, 33 Wall Street, New York City. 


(Endorsed :) U. S. Supreme Court. James F. Whitney et 

26 al., pl’ffs in error, ag’st William H. Robertson, collecior, &c., 
def’t in error. Assignment of error. Chas. Stewart Davison, 
proctor for pl’ffs in error, 33 Wall street, New York city. U.S. cir- 


cuit court. Filed Sept. 26, 1884. Timothy Griffith, clerk. 


Due service of a copy of the within assignment of error admitted. 
Dated 26th Sept., 1884. 


ELIHU ROOT, 
Attorney for Defendant in Error. 


WILLIAM H. ROBERTSON, COLLECTOR, 4&C. 


27 Supreme Court of the United States. 


JAMES F. Wuitney, HENRY BuscHMAN, CHARLEs S. 
WHITNEY, 8594 
ag’st : 
Wm. H. RosBertson. 


Afterwards, to wit, on the third Monday in said term, the said de- 
fendant in error, by Elihu Root, his attorney, comes here into court 
and says that there is no error either in the record or proceedings afore- 
said or in the giving of the judgment aforesaid, and he prays that 
the said Supreme Court, before the justices thereof now here, may 
proceed to examine as well the records and proceedings aforesaid as 

the mutters aforesaid above assigned for error, and that the 
28 §$ judgment aforesaid, in form aforesaid given, may be in all 


things affirmed, &c. 
ELIHU ROOT, 
Attorney for Defendant in Error. 


(Endorsed:) James F. Whitney e¢ al., plaintiffs in error, versus 
Wm. H. Robertson, def’t in error. Joinder in error. Elihu Root, 
United States attorney, attorney for defendant in error. U. S. cir- 
cuit court. Filed Sept. 26th, 1884. Timothy Griffith, clerk. 


Due service of a copy of the within is hereby admitted. 
New York, 26th September, 1884. 
CH’S STEWART DAVISON, 
Attorney for Plaintiffs in Error. 


29 Bond for Damages and Costs. 


Circuit Court of the United States of America for the Southern Dis- 
trict of New York, in the Second Circuit. 


JAMES F. WuitNeEy, Henry Buscamany, & CHARLES S. WHITNEY, 
Plaintiffs in Error, 


v8. 
WitiraM |H. Rosertson, Collector of the port of New York, Def’t. 


Know all men by these presents that we, Manuel Rionda and 
Hugh P. Kelly, are held and firmly bound unto the above-named 
William H. Robertson, collector of the port of New York, in the 
sum of one hundred dollars, to be paid to the said William H. 
Robertson; for the payment of which, well and truly to be made, we 
bind ourselves and each of us, our and each of our heirs, executors, 
and administrators, jointly and severally, firmly by these presents. 

Sealed with our seals and dated the sixteenth day of September, in 
the year of our Lord one thousand eight hundred and eighty-four. 

Whereas the above-named James F. Whitney, Henry Buschmann, 
and a Whitney have prosecuted a writ of error to the 


10 2 JAMES F. WHITNEY ET AL. VS. 


Supreme Court of the United States to reverse the judgment ren- 
dered in the abuve-entitled suit by the judge of the circuit court of 
the United States for the southern district of New York: . 
Now, therefore, the condition of this obligation is such that if the 
above-named James F. Whitney, Henry Buschman, and Charles 
S. Whitney shall prosecute the said writ of error to effect and an- 
swer all damages and costs if they fail to make their plea good, then 
this obligation shall be void ; otherwise the same shall be and remain 


in full force and virtue. 
. MAN’L RIONDA. 
HUGH KELLY. 


Sealed and delivered and taken and acknowledged this 16 day of 


September, 1884, before me— 
[L. s.] WILLIAM P. LEGGATT. 


30 [Endorsed “] Vol. — page —. U.S. circuit court, south. 

dist. of New York. James F. Whitney e¢ al. vs. William H. 
Robertson, collector, &c. Bond for costs on appeal. Ch’s Stewart 
Davison, 33 Wall street, New York city, proctor for pl’ffs. Filed 
this — day of , 18—. 


Within bond approved as to form and sufficiency of sureties. 
WM. J. WALLACE. 


Due service of a copy of the within bond admitted. 
Dated 26th Sept., 1884. 
ELIHU ROOT, 


Attorney for Defendant. 


UNITED STATES OF AMERICA, ide 
Southern District of New York, j ~~ ° 


Manuel Rionda and Hugh P. Kelly, being duly sworn, do depose and 
say, each for himself, that-he is worth the sum of two hundred dol- 
lars over and above all his just debts and liabilities. 

MAN’L RIONDA. 
HUGH KELLY. 


Sworn to this sixteenth day of September, A. D. 1884, before me— 
[u. s.] WILLIAM P. LEGGATT, 


Notary Public, Kings Co. 
Cert. filed in N. Y. Co. 


31 UNITED STATES OF AMERICA, 88: 


To William H. Robertson, collector of the port of New York, — 

Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the third Monday of October term next, eighteen hundred and 
eighty-four, pursuant to a writ of error filed in the clerk’s office of 
the circuit court of the United States for the southern district of 


et. ER A 


WILLIAM H. ROBERTSON, COLLECTOR, &C. 


New York, wherein James F. Whitney, Henry Buschmann, and 
Charles S. Whitney are the plaintiffs in error and you are defendant 
in error, to show cause, if any there be, why the judgment in the 
said writ of error mentioned should not be corrected and speedy 
justice should not be done to the parties in that behalf. 
Dated 26th September, 1884. 

WM. J. WALLACE. 


32 [ Endorsed :] U. S. Sepenenis Court. James F. Whitney, 

Henry Buschmann, and Charles S. Whitney, plaintiffs in 
error, against William H. Robertson, collector of the port of New 
York, defendant in error. Citation. U.S. circuit court. Filed Sep. 
26, 1884. Timothy Griffith, clerk. 


Due service of a copy of the within citation admitted. 
Dated 26th Sept., 1884. 
ELIHU ROOT, 


Attorney for Defendant in Error. 
CH’S STEWART DAVISON, 
Proctor for PUff’s in Error, 33 Wall Street, New York City. 


Endorsed on cover: S. New York C. C. U.S. No. 108. James 
F. Whitney, Henry Buschmann, and Charles S. Whitney, plaintiffs 
in error, vs. William H. Robertson, collector of the port of New 
York. Filed 16th October, 1884. 


ay 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 18387. 


No. 1012. 


HUGH KELLY, PLAINTIFF IN ERROR, 

vs. : Z 

EDWARD L. HEDDEN,-LATE COLLECTOR OF THE PORE 
OF NEW YORK. - 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOS 
THE SOUTHERN DISTRICT OF NEW YORK. 


FILED AUGUST 24, 1887. ; 
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HUGH KELLY VS. EDWARD L. HEDDEN, LATE COLLECTOR, 4c. 


1 UnitTep STATES OF AMERICA, 8&8: 


The President of the United States of America to the judges of the 
circuit court of the United States for the southern district of New 
York, Greeting : 

Because in the record and proceedings aa also in the rendition of 
the judgment of a plea which 1s in the said circuit court before you or 
some of you, between Hugh Kelly and Edward L. Hedden, a mani- 
fest error hath happened, to the great damage of the said a Kelly, 
as is said and as appears by his complaint, we, being willing that 
such error, if any hath been, should be duly corrected and full and 
speedy justice done to the parties aforesaid in this behalf, de com- 
mand you, if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the justices of the Su- 
preme Court of the United States at the Capitol, in the city of Wash- 
ington, together with this writ, so that you have the same at the said 

lace, before the justices aforesaid, on the second Monday of Octo- 

r next, that, the record and proceedings aforesaid being inspected, 
the said justices of the Supreme Court may cause further to be done 
therein to correct that error what of right and according to the law 
and custom of the United States ought to be done. i 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States,this 18th day of August, in the 
year of our Lord one thousand eight hundred and eighty-seven, and 
of a4 Independence of the United States the one hundred and 
twelfth. . 


| [Seal of U. S. Circuit Court, South. Dist. New York. ] 


TIMOTHY GRIFFITH, 
Clerk of the Circuit Court of the United States 
of America for the Southern District 
of New York, in the Second Circuit. 
Allowed A’g. 18th, 1887. 


E. HENRY LACOMBE. 


2 [Endorsed :] U. S. circuit court, S. D. of N. Y. Hugh 

Kelly vs. Edward L. Hedden. 10887. Writoferror. C.Stew- 
art Davison, pl’ff’s attorney, 56 Wall St., New York. 145ch. Acopy 
of the within paper has been this day received at this office. Aug. 18, 
1887. Stephen A. Walker, U. S. attorney. U.S. circuitcourt. Filed 
Aug. 18, 1887. Timothy Griffith, clerk. 
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UntEp States or AMERICA, pone 
Southern District of New York, : 


I, Timothy Griffith, clerk of the circuit court of the United States 
| of America for the southern district of New York, in the second cir- 
cuit, by virtue of the foregoing writ of error and in obedience 
thereto, do hereby certify that the following pages, numbered from 
one to a inclusive, contain a true and complete transcript 
1—101 


Be 


2 HUGH KELLY VS. EDWARD L. HEDDEN, LATE COLLECTOR, &€. 


of the records and proceedings had in said court in the case of Hugh 
Kelly, plaintiff in error, against Edward L. Hedden, defendant in 
error, as the same remain of record and on file in said office. ! 

In testimony whereof I have caused the seal of the said court to be , 
hereunto affixed, at the city of New York, in the southern district of | 
New York, in the second circuit, this 22d day of August, in the year | 
of our Lord one thousand eight hundred and eighty-seven, and of + 
the Independence of the United States the one hundred and twelfth, ' 


[Seal of U. S. Circuit Court, South. Dist. New York.] 
TIMOTHY GRIFFITH, Clerk. 


3 United States Circuit ee ~g the Southern District of New | 
ork. 


Huca Ketiy 
against 
Epwarp L. HEDDEN, as Collector of the Port of New York. 


To the above-ndined defendant: 


You are hereb¥Y summoned ‘to answer the complaint in this action 
and to serve a copy of your answer on the plaintiff’s attorney within 
twenty days after the service of this summons, exclusive of the day 
of service, and in case of your failure to appear or answer judgment 
will be taken against you by default for the relief demanded in the 
complaint. 4 

Witness the Honorable Morrison R. Waite, Chief Justice of Su- | 
preme Court of the United States, at the city of New York, this ~ 
23rd day of March, in the year one thousand eight hundred and 


eighty-six. 
A s. | TIMOTHY GRIFFITH, Clerk. 
CH’S STEWART DAVISON, 
Plaintiff’s Attorney. 
Office and post-office address, 43 Wall St., New York city. 
4 [Endorsed :] United States circuit court, southern district 
of New York. Kelly 7s. Hedden. Summons. —, 


plaintiff’s attorney. 


UNITED STATES OF AMERICA, \ na: 
Southern District of New York, j ~~ 


I hereby certify that on the — day of , 18—, at . I per- 
sonally served the within summons on the within-named defendant 
by showing the same and delivering to and leaving with 
— true cop— thereof. 


U. 8. Marshal. 
. Deputy. 
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HUGH KELLY VS. EDWARD L. HEDDEN, LATE COLLECTOR, 4€. 


nt in @ 5 | Bill of Particulars. | 
to be United States Circuit Court, Southern District of New York. 
ict of Huau KELiLy 
year | v8. No. 10087. 
. - : Epwarp L. Heppes, as Collector, &c. 
Sie. A bill of particulars of the plaintiff demanded in the above-entitled 
suit and which is maintained for the recovery of duties erro- 
k. neously and illegally exacted by the defendant, a collector of 
7 customs. : | 
= The name of the importer is Hugh Kelly, importing under the 
name of Hugh Kelly. 
The description of the merchandise is— 
a. 58 hogsheads of molasses. 
b. 4 barrels of honey. 
c. 329 hogsheads of molasses. 
| The place from which imported is— 
on j a. Macoris, Dominican Republic. 
an | b. Macoris, Dominican Republic. 
ay 7 c. Macoris, Dominican Republic. 
% ¥ «C6 The names of the vessels on which imported are— 
qa. Harry Prescott. 
. & 6. Harry Prescott. 
-- c. Francis E. Hallock. 
d The dates of the invoice are— 


a. June 12th, 1885. 
b. May 11th, 1885. 
c. July 29th, 1885. 


The dates of the entries at the custom-house are— 
| a. July 7th & 8th, 1885. 

b. July 7th & 8th, 1885. 

c. August 19th, 1885. 


ae 


, 
: The precise amount of duty claimed to have been exacted in ex- 
cess are— 
a. $315.36. 
b. 35.20. 


ec. 1,771.24. 
The dates of payment of said duties are— 


a. July 7th, 1008 ook ct een $315 36 

6. July Te, MOOR oa a on ia newness 35 20 
——__ 350-56 

c. August 17th, 1885 .-_--- -.---- .----- ---- 1,771 24 cnn 


7 The day and year on which protests were filed against the 
exaction thereof are— 
a. August 24th, 1885. 
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b. August 24th, 1885. 
c. September 28th, 1885. 


The dates of appeals thereon to the Secretary of the Treasury 
are— 

a. August 24th, 1885. 

b. August 24th, 1885. 

c. September 28th, 1885. 


The dates of decision of such appeals are— 

a. December 28th, 1885. 

6. December 28th, 1885. 

c. December 28th, 1885. 
Yours, &c., 


CH. STEWART DAVISON, 
PUff’s Att'y, 43 Wall Street, N. Y. City. 


To Stephen A. Walker, Esq., U.S. att’y, U.S. court building, N. Y. 
city. 


bs 


8 (Endorsed :) U.S. circuit court, southern district of New 
York. Hugh Kelly against Edward L. Hedden, as collector, | 

&ec. Bill of particulars. Ch’s Stewart Davison, attorney for pl’ff, | 

48 Wall St., Rew York city. : 


9 Complaint. 
United States Circuit Court, Southern District of New. York. 


Hueu KELLY 
against hwo 10887. 
Epwarp L. HEppeEv,- as Collector, &c. 


The plaintiff complains and alleges— 

First. That the plaintiff is and at all times since the Ist day of 
December, 1884, has been doing business in the city of New York 
as an importer of merchandize under his said name of Hugh Kelly, 
and that the defendant since about the Ist day of July, 1885, has 
been and is now the collector of the port of New York. 

Second. That during the same times the Dominican Republic was 
an independent sovereignty. between whom and the United States 
of America there then existed and now exists a treaty duly ratified 
and proclaimed, and to carry which into operation the necessary 
laws of Congress were passed, whereby it is, among other things, pro- 

claimed in article IX thereof that “no higher or other duties 
10 shall be imposed on the importation into the United States 

of any article the growth, produce, or manufacture of the Do- 
minican Republic * * * than are or shall be payable on the 
like article being the growth, produce, or manufacture of any other 
country,” and which treaty was signed by the representatives of the 
respective powers on the 8th day of February, 1867, and the ratifi- 
cation and proclamation whereof and the passing and approval of 
the necessary laws of Congress to carry which into operation took 
place shortly thereafter and prior to the times in the third article of 
this complaint mentioned. | 
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Third. That at that time there then were existing acts of Congress, 
being valid and operative laws of the United States of America, im- 


posing certain duties on the importation into the United. States of — 


certain articles, to wit, sugars and molasses, wheresoever grown, 
produced, or manufactured, being like articles to the sugars and mo- 
lasses grown, produced, and manufactured in said Dominican Re- 
ublic, and then and ever since customarily imported there- 
11 rom into the United States, and to the molasses mentioned 
in the bill of particulars in this action, to recover for the ille- 
gal assessment of duties whereon this action is brought, and which 
said laws, though from time to time altered and amended as to the 
classification of the sugars and molasses and the rates of duty im- 
posed thereby, continues so to exist and be operative as to all sugars 
and molasses wheresoever produced and manufactured, ineludit 
those of the Dominican Republic, down to the time in that behalf 
hereinafter mentioned. 

Fourth. That on the 30th day of January, 1875, there was signed 
by the representatives of the respective powers a certain treaty be- 
tween the country known as the Hawaiian Islands, being the domin- 
ions of his majesty the king of the Hawaiian Islands, and the United 
States, whereby the United States agreed to admit, and pursuant to 
which it has admitted and now continues to admit, into the United 
States sugars, molasses, and syrups the growth, produce, and manu- 
facture of said country free of duty, and which treaty was, on the 

3rd day of June, 1875, duly ratified, on the 9th day of Sep- 
12 tember, 1876, duly proclaimed, and to carry which into effect 
the necessary acts or laws of Congress were duly passed and 
approved on the 15th day of August, 1876, and which said treaty 
became operative and for all purposes in full force and virtue on the 
said 9th day of September, 1876, and has so remained and continues 
ever since as the supreme law of the land, and whereby and by 
which provision thereof the laws heretofore referred to imposing 
duties on the importation into the United States of sugars, molasses, 
and syrups like unto those grown, produced, or manufactured in 
said Hawaiian Islands were abrogated as to similar articles grown, 
produced, or manufactured in said Dominican Republic, nor have 
said laws ever been revived, re-enacted, or restored to operative force 
as to the same by any enactment, joint resolution, or other legisla- 
tive measure from such time down to the time of pete 2, "oom suit. 
Fifth. That heretofore the plaintiff imported at New York 
13 certain molasses and honey from the Dominican Republic, 
being the growth, produce, and manufacture thereof and like 
articles to those of the Hawaiian Islands, which are admitted free of 
duty. 

Sixth. That the same were duly entered, and claims to exemption 
from duty were duly made to the defendant. 

Seventh. That thereafter the defendant made his decisions as to 
the rate and amount of duties to be paid on such merchandize and 
the dutiable costs and charges thereon. . 

Eighth. That thereafter and within ten days in each case after 
the ascertainment and liquidation of the duties by the defendant, 
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6 HUGH KELLY VS. EDWARD L. HEDDEN, LATE COLLECTOR, &C. 


the plaintiff, being dissatisfied with the said decisions, gave notice, 
in writing, to the defendant on said entries, setting forth therein 
distinctly and specifically the grounds of their objections thereto, as 


appears by a copy thereof annexed, marked “A,” and made a part 


hereof. 


Ninth. That, subject to such protests and in order to obtain pos- 
session of said goods, the said plaintiffs paid to the defendant the | 


amount so ascertained and liquidated as duties on such mer- 
14 chandize, as appears, together with the particulars of the 
merchandize, time of entry, amounts of duty, times of pay- 
ment and of protest, times of appeal and of decisions, and all other 


particulars, in the bill of particulars herein, a copy whereof is hereto | 
annexed and made a part hefeof and marked “ B,” but that such | 


rate and amount of duties was not authorized by law. 


Tenth. That within thirty days thereafter in each case, to wit, | 
after such ascertainment and liquidation, the plaintiff duly ap- 


pealed to the Secretary of the Treasury. 


Eleventh. That thereafter the Secretary of the Treasury made his | 


decisions denying guch appeals, and plaintiff, within the time lim- 


ited by law, brought this action to recover such excess of duties | 


exacted, to wit, the whole thereof. 


Wherefore the plaintiff prays judgment against the said defend- | 
ant for the sum of $2,121,%%, together with his costs of this-action. | 


CH’S STEWART DAVISON, 
Plaintiff ’s Attorney. 
15 “_." 
New YorK, —— —, 188-. 
Hon. Edward L. Hedden, collector of customs. 


Sir: We hereby protest against the ascertainment and liquida- | 


tion and your decision as to the rate and amount of the duties to be 
paid on our entry (in bond), made on the — day of , 188-, of 
imported by us in the from , Santo Domingo, and 
warehoused on that date, entry No. —, bond No. —, and on which 
duties have been levied to the amount of $ {v7 because of a 
treaty with the Hawaiian Islands and an act of Congress and proc- 
lamation of the President relative thereto admitting sugars and 
molasses the product and manufacture of the Hawaiian Islands free 
of duty into the ports of the United States after the 9th day of Sep- 
tember, 1876, and under which sugars and molasses have been 

so admitted. We claim that, under treaty stipulations 
16 _—s existing with the Republic of Santo Domingo, no higher or 

other duties are to be imposed on the importation into the 
United States of any article the produce or manufacture of the Re- 
public of Santo Domingo than are or shall be payable on the like 
article being the produce or manufacture of any other foreign 
country, and we further claim that the aforesaid molasses and honey 
as above imported are the produce and manufacture of the Re- 
public of Santo Domingo and protected by and entitled to all nghts 
and privileges accorded by said treaty with that republic. 
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tice, Upon these grounds we base our protest and claim that the mo- 
rein lasses and honey described in this protest should be admitted into 
o, as | this port free of duty. We have paid the duties demanded, in 
part @ Order to get possession of the goods, and claim to have the same re- 


funded. 
pos- Yours very respectfully, —_ ——. 
the # ‘ 
ner- § 17 “ B. : 
bes Bill of Particulars. : 
ae United States Circuit Court, Southern District of New York. 
ach | Hvueu KE tty 

against > No. 10887. 

wit, Epwarp L. HEwvpeEn, as Collector, etc., if 


4D° fA bill of particulars of the plaintiff demanded in the above-entitled 
suit and which is maintained for the recovery of duties errone- 


his ously and illegally exacted by the defendant, a coliector of cus- 
rag toms. 


les 
{ The name of the importer is Hugh Kelly, importing under the 
id- @ name of Hugh Kelly. . 


tee The description of the merchandize is— 


a. 58 hogsheads of molasses. 
b. 4 barrels of honey. 
c. 327 hogsheads of molasses. 


The place from which imported is— 
a. Macoris, Dominican Republic. 
b. Macoris, Dominican Republic. 
c. Macoris, Dominican Republic. 


18 The names of the vessels on which imported are— 
a. Harry Prescott. 
6b. Harry Prescott. 
c. Francis E. Hallock. 


The dates of the invoices are— 
a. June 12th, 1885. 

b. May 11th, 1885. 

c. July 29th, 1885. 


The dates of the entries at the custom-house are— 

a. July 7th, 1885. 

b. July 7th, 1885. 

c. August 19th, 1885. . 


The precise amounts of duty claimed to have been exacted in ex- 
cess are— 
a. $315 36. 
6. 35 20. 
ce. 1,771 24. 
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The dates of payment of said duties are— 


a. Jaly 7th; 1866... 2. see cc $315 36 
fA Ry I nn ssi cin sees 35 20 
—__— $350 56 
19 c. August 19th, 1885.--------- .----- $1,771 24 
1,771 24 


The day and year on which protests were filed against the ex- 
action thereof are— 

a. August 24th, 1885. 

6. August 24th, 1885. 

c. September 28th, 1885. . 


The dates of appeal therein to the Secretary of the Treasury are— 
a. August 24th, 1885. 

6b. August 24th. 1888. 

c. September 28th, 1885. 


The dates of the decision of such appeals are— 
a. December 28th, 1885. 7 
b. December 28th, 1885. “ : 
c. December 28th, 1885. . 
Yours, &e., CH’S STEWART DAVISON, 
PUff’s Att'y, 43 Wall Street, N. Y. City. 


To Stephen A. Walker, Esq., U. S. attorney, U. S. court building, 
N. Y. city. 


20 (Endorsed :) U.S. circuit court. No. 10887. Hugh Kelly, 

plaintiff, against Edward L. Hedden, as collector, &c., defend- 
ant. Complaint. C. Stewart Davison, att’y for pl’ff. (File mark.) 
U.S. circuit court. Filed 1887. 


21 United States Circuit Court, Northern District of New York. 


Huau P. KEtiy 
v8. } 10887 
Epwarp L. HEpDDEN. 


The defendant above nanied, by Stephen A. Walker, U. S. attor- 
ney, attorney for the defendant in the above-entitled action, demurs 
to the plaintiff’s complaint in the above action— 

First. Upon the ground that it does not state facts sufficient to 
constitute a cause of action against the defendant therein. 

Second. Upon the ground that the above-entitled court has no 
jurisdiction over the cause of action alleged in said complaint against 


said defendant. 
STEPHEN A. WALKER, 
U.S. Attorney, Attorney for Defendant. 


(Endorsed :) U. S. circuit court, southern district of New York. 
Hugh P. Kelly versus Edward L. Hedden. Demurrer. 

22 Stephen A. Walker, United States attorney, attorney for de- 
fendant. Service of a copy of the within is hereby admitted. 

New York, Aug. 21, 1886. (S’g’d) Ch’s Stewart Davidson, attorney 
“ oe agg (File mark.) U.S. circuit —. Filed. Timothy Grif- 
fith, clerk. 
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23 Opinion. Filed 23rd July, 1887. 
United States Circuit Court for the Southern District of New York. 
Hueu KE tty against Epwarp L. Heppen, Collector, &c. 


On demurrer to complaint. 


Charles Stewart Davison, for plaintiff; Stephen A. Walker (U. S. 
att’y), & Thomas Greenwood, ass’t U. S. att’y, for defendant. 


LACOMBE, J.: 
The questions raised by the demurrer are the same considered in 


the cases of Bartram vs. Robertson, 15 Fed. Rep., 212, gray Pag f 


firmed in the Supreme Court; Whitney vs. Robertson, 21 Feb. : 
566, and Netherclift vs. Robertson, 27 Fed. Rep., 737, and for the. 
reason stated in the opinions there delivered the demurrer is sus- 


- tained. 
(S’g’d) E. H. LACOMBE. 


(Endorsed :) Circuit court of the United States for the southern 
district of New York. Hugh Kelly vs. Edward L. Hedden, coll’r, 
etc. Decision. Lacombe, J July 23, 1887. (File mark.) Filed 

July 23, 1887. 
24 [Endorsed :] United States circuit court, southern district 
of New York. Hugh Kelly vs. Edward L. Hedden. Copy. 
Opinion. 


25 At a stated term of the United States circuit court for the 
southern district of New York, this 23 day of July, A. D. 1887. 
Present: Hon. E. Henry Lacombe, circuit judge. 


Order Sustaining Demurrer. 


Hues KELLY 
against No. 10887. 
Epwarp L. HEppen, Collector, &c. 


This action having been brought to trial on the issue of law joined 
herein, after hearing Stephen A. Walker, United States attorney, in 
support of the demurrer, and Charles Stewart Davison, Eeq., in op- 
position, ordered that the demurrer be sustained, and that defend- 
ant have judgment and costs, to be taxed by the clerk of this court. 

(Signed) E. HENRY LACOMBE. 


Form of the above order approved. 
CH’S STEWART DAVISON, 
Plaintiff's Attorney. 
STEPHEN A. WALKER, 
U: S. Attorney, for Defendant. 
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26 Therefore the issue above joined is ordered by the said 

court to be tried at the circuit court appointed to be held at 
the United States court buildings in the city of New York on the 
first Monday of April in the year 1887. 


And now, at this day, to wit, on the 23 day of July, in the year 
1887, before the Hon. E. Henry Lacombe, judge of the said circuit 
court, at the U.S. court buildings in the city of New York, comes 
the said defendant, by his attorney, Stephen A. Walker, U.S. at- 
torney, and the said plaintiff, although solemnly demanded, comes 
not. 

And it appearing to the said court that the trial of said issue 
above joined has been dyly noticed by ahd on behalf of the said 
defendant, pursuant to the rules and practice of this court, and that 
said defendant is entitled to judgment, as in case of nonsuit, by rea- 
son of the neglect and default of said plaintiff to prosecute the same : 

Therefore it is considered that the said plaintiff take nothing by 

his said declaration, but that he be in mercy, &c., and that 
27 the said defendant do go thergof without day, &c. ad 
And it is further cousidered by the said court now here 
that the said defendant do recover against the said plaintiff twenty- 
two ;45; dollars for his costs and charges by him about his defence 
in this behalf laid out and expended, by the said court here ad- 
judged to the said defendant and with his assent, according to the 
form of the statute in such cases made and provided, and that the 
said defendant have execution thereof, &c. 

Judgment signed this 26th day of July, 1887. 

(S’g’d) JOHN A. SHIELDS, 
Deputy Clerk. 


(Endorsed :) U.S. circuit court. Hugh Kelly vs. E. L. Hedden. 
Judgment record. Stephen A. Walker, U.S. attorney, attorney for 
defendant. (File mark.) U.S. circuit court. Filed July 26, 1887. 
Timothy Griffith, clerk. 


28 Supreme Court of the United States, of October Term, in 
the year A. D. 188-. 


Hueu Ke tty, Plaintiff in Error, 
against 
Epwarp L. HEeppEn, Defendant in Error. 
In error. 


Afterwards, to wit, on the second Monday in said term, before the 
justices of the Supreme Court of the United States, at the Capitol, 
in the city of Washington, came the said Hugh Kelly, by Charles 
Stewart Davison, his attorney, and says that in and by the record 
aforesaid there 1s manifest error, in this, to wit, that by the record 
aforesaid it appears that the judgment aforesaid was given for the 
said defendant in error against the said plaintiff in error, whereas 
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by the law of the land the said judgment should have been given for 
the said plaintiff in error against the said defendant in error, and 
the said plaintiff in error prays that the judgment aforesaid may be 
reversed, annulled, and altogether held for nothing, and that he, the 
plaintiff in error, may be restored to all things which he has lost by 


reason of said judgment. 
CHA’S STEWART DAVISON, 
Attorney for Plaintiff in Error, 56 Wall St., New York City. 


(Endorsed :) U.S. circuit court. Filed Aug. 18, 1887. Timothy 
Griffith, clerk. 
29 [Endorsed :] 10887. Supreme Court of the United States. 
Hugh Kelly vs. Edward L. Hedden. Ass’g’mt of error. C. 
Stewart Davison, pl’ff’s attorney, 56 Wall St., New York. 


A copy of the within paper has been this day received at this 


office. August 18, 1887. J. 
STEPHEN A. WALKER, 
U.S. Attorney. 


30 Joinder in Error. 
Supreme Court of the United States. 


Hueu Ke ty, PI’ff in Error, 
: v8. 
Epwarp L. Heppen, Def’t in Error. 


And afterwards, to wit, on the second Monday of October, in said 
term, the said defendant in error, by Stephen A. Walker, his attor- 
ney, comes here into court and says that there is no error, either in 
the record or proceedings aforesaid or in the giving of the judgment 
aforesaid. 

And he prays that the said Supreme Court, before the justices 
thereof now here, may proceed to examine as well the record and 
proceedings aforesaid as the matters aforesaid above assigned for 
error, and that the judgment aforesaid, in form aforesaid given, may 
be in all things affirmed, &c. 


(S’g’d) STEPHEN A. WALKER, 
U. S. Attorney and Attorney for Def’t in Error. 
31 (Endorsed :) United States Supreme Court. Hugh Kelly, 


pl’ff in error, vs. E. L. Hedden, def’t in error. Joinder in 
error. Stephen A. Walker, U.S. rig § and att’y for def’t in error. 
Service of within joinder admitted this 18 day of August, 1887. 
(S’g’d) Ch’s Stewart Davison, att’y for pl’ffin error. (File mark.) 
U. S. circuit court. Filed Aug. 18, 1887. Timothy Griffith, clerk. 
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12. HUGH KELLY Vs. EDWARD L. HEDDEN, LATE COLLECTOR, &C. 


32 U.S. Circuit Court, Southern District of New York. 


HuGH KELLy 
ag’st | 
EpwARD L. HEDDEN, Collector of the Port of New York. 


I hereby consent that the plaintiff in the above-entitled action 
may deposit in the registry of this court the sum of twenty-five 7% 
dollars in lieu of a bond on prosecuting a writ of error from the Su- 
preme Court of the United States. 

(Signed) STEPHEN A. WALKER, 
_ U.8. Attorney, Attorney for Defendant. 


Ordered accordingly. 
Dated August 18th, 1887. 
(Signed) E. HENRY LACOMBE. 


(Endorsed:) United States circuit court, southern district of New 
York. Hugh Kelley vs. Edward I, Hedden. Stipulation. Ch’s 
Stewart Davison, pl’ff’s att’y, 56 Wall St. U.S. circuit court. 
Filed Aug. 18, 1887. Timothy Griffith, clerk. 


33 U. S. Circuit Court, Southern District of New York. 


Hue KE LLy | 
ag’ st os hwo 10887. 
Epwarp L. HEeppen, Collector of the Port of New York. 


I hereby certify that the plaintiff, by his attorney, Ch’s Stewart 
Davison, in the above-entitled action, has this day deposited in the 
registry of this court the sum of twenty-five dollars in lieu of a bond 
on prosecuting a writ of error in the Supreme Court of the United 
States. 

Dated New York, August 18th, 1887. | 

(Signed) ' TIMOTHY GRIFFITH, Clerk. 


(Endorsed :) U.S. cir’t court, S. D. of N. Y. Hugh Kelly vs. Ed- 
ward L. Hedden. Cert. of deposit. (File mark.) U.S. circuit court. 
Filed Aug. 18, 1887. Timothy Griffith, clerk. 


34 UniTED STATES OF AMERICA, 88: 


To Edward L. Hedden, late collector of the port of New York, Greet- 
ing: 
You are hereby cited and admonished to be and appear at a 
Supreme Court of tle United States to be holden at Washington on 
the second Monday of October, eighteen hundred and eighty, pur- 


suant to a writ of error filed in the clerk’s office of the circuit court 


of the United States for the southern district of New York, wherein 
Hugh Kelly is plaintiff in error and you are defendant in error, to 


a 
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show cause, if any there be, why the judgment in 
error mentioned should not be corrected and speedy justice should 
not be done to the in that behalf. | 

Dated August 18, 1887. 
E. HENRY LACOMBE. 


35 [Endorsed:] 10887. Supreme Court of the United States 
of America. Hugh Kelly vs. Edward L. Hedden. Citation. 
Ch’s Stewart Davison, pl’ff’s att’y, 56 Wall St. A copy of the 
within paper has been this day received at this office. Aug. 18, 1887. 
J... i ET A. Walker, U.S. attorney. U. S. circuit court. Filed 
Aug. 18, 1887. Timothy Griffith, clerk. 
Eadoreed on cover: S. New York C.C. U.S. No. 1012. Hugh 
Kelly, plaintiff in error, vs. Edward L. Hedden, late collector of the 
port of New York. Filed August 24th, 1887. 
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Supreme Court of the Hnites States. 


OCTOBER TERM, 1887. 


No. 1012. 


HUGH KELLY, Prarntirr 1x Error, 
against 


EDWARD L. HEDDEN, Late Cottector or tHe Port | 
oF New YorK, DEFENDANT IN ERROR. 


In Error to the Oircuit Court of the United States for the Southern 
District of New York. 


sa7-N. B.—This brief also applies to the case of James F. Whitney e¢ al. 
vs. William H. Robertson, collector, No. 108, October term, 1887, argued 
with this case; see, also, for that case the supplemental brief at the end 
hereof and bound with this argument. 


STATEMENT. 


This case is brought here as a representative one to present 
the question of the alleged exemption from duty, under the | 
existing tariff, of the products of the Dominican Republic 
which are like articles to the products of the Sandwich 
Islands that are free from duty under the special act of Con- 
gress approved August 15, 1876. 
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The issue thus stated arises upon a writ of error brought 
to review a judgment sustaining the defendant’s demurrer to 
the importer’s declaration. 


The complaint shows the importation of products of the 


Dominican Republic upon which duties were paid under 
seasonable protest and claim for exemption from duty, and 
that the articles were of such character that, had they been 
imported from Hawaii, would have been admitted free of 
duty in accordance with the statute above mentioned. 

This case does not correspond, either in circumstances or 
in its general surrounditfgs, as is hereinafter shown, with any 
case that has hitherto been before this Court. It arises under 
a treaty that has not been judicially interpreted and under 
legislative exemptions inapplicable to any case that has 
hitherto been considered. 

In the treaty between the United States and the Dominican 
Republic, dated February 8, 1867 (United States Treaties, 
p. 180), is found the following: 


“ARTICLE [X. 


“ No higher or other duty shall be imposed on the importa- 
tion into the United States of any article the growth, produce, 
or manufacture of the Dominican Republic or her fisheries 
and no higher or other duty shall be imposed on the im- 
portation into the Dominican Republic of any article the 
growth, produce, or manufacture of the United States or their 
fisheries than are or shall be payable on the like articles the 
growth, produce, or manufacture of any other foreign country 
or its fisheries. 

“No other or higher duties or charges shall be imposed 
in the United States on the exportation of any article to the 
Dominican Republic nor in the Dominican Republic on the 
exportation of any article to the United States than such as 
are or shall be payable on the exportation of the like article 
to any other foreign country. 


“No prohibition shall be imposed on the importation of 
any article the growth, produce, or manufacture of. the 
United States or their fisheries or of the Dominican Repub- 
lic and her fisheries from or to the ports of the United States 
or the Dominican Republic which shal! not equally extend 
to every other foreign country. 


“ARTICLE X. 


“Should any one of the high contracting parties hereafter 
impose discriminating duties upon the products of any 
other nation the other party shall be at liberty to determine 
the manner of establishing the origin of its own products 
intended to enter the country by which the discriminating 
duties are imposed.” 


By the act of Congress approved August 15, 1876, it was 
provided that whenever the President should receive satis- 
factory evidence that the legislature of the Hawaiian Islands 
had “ passed laws on their part to give full effect to the pro- 
visions of the convention between the United States and His 
Majesty the King of the Hawaiian Islands, signed January 
30, 1875, he is hereby authorized to issue his proclamation 
declaring that he has such evidence; and thereupon from 
the date of such proclamation the following articles, being the 
growth, manufacture, or produce of the Hawaiian Islands, 
to wit, arrowroot, castor-oil, bananas, nuts, vegetablés, 
dried and undried seeds, plants, shrubs, or trees, muscovado, 
brown, and all other unrefined sugar, meaning hereby the 
grades of sugar commonly imported from the Hawaiian 
Islands and now known in the markets of San Francisco 
and Portland as ‘Sandwich Island sugar,’ sirups of sugar- 
cane, mellada, and molasses and tallow, shall be introduced 
into the United States free of duty so long as the said conven- 
tion shall remain in force.” . 

The collector had exacted from the plaintiff upon the im- 
portations in controversy duties in accordance with the pro- 
visions of Schedule E of the tariff approved March 3, 


1883, the plaintiff’s importations having been made in the 
year 1885. (Record, p. 7.) The excess of duty paid and 
sought to be recovered was $2,121.80. (Record, p.6.) By 
the said tariff act of 1883 (section 12), Schedule E took 
effect June 1, 1883, since which time and prior to the plain- 
tiff’s importations no pertinent legislation intervened. 

By section 6 of the tariff act of 1883 the provisions of 
that act became a “substitute for title thirty-three of the Re- 
vised Statutes of the United States ” and a statute for all ex- 
isting tariff provisions from and after July 1, 1883. Except 
as authorized by the tariff of 1883 there existed no law im- 
posing any duties upon the importations in question. In 
this tariff of 1883 was contained the following: 
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“Section 11. Nothing in this act shall in any way 
change or: impair the force or effect of any treaty between 
the United States and any other government or any laws 
passed in pursuance of or for the execution of any such 
treaty so long as such treaty shall remain in force in respect 
of the subjects embraced in this act; but whenever any such 
treaty, so far as the same respects said subjects, shall expire 
or be otherwise terminated the provisions of this act shall 
be in force in all respects in the same manner and to the 
same extent as if no such treaty had existed at the time of 
the passage hereof.” 


The exemption from duty on the importation into the 
United States of such of the products of the Dominican Re- 
public as correspond in all respects with the articles enu- 
merated in the act of Congress approved August 15, 1876, 
arises from the three fundamental provisions of law above 
stated, namely: 


1. The treaty provision of 1867, declaring that “no 
higher or other duty shall be imposed on the importation 
into the United States of any article the growth, produce, 
or manufacture of the Dominican Republic * * * than 
are or shall be payable on the like articles the growth, pro- 


duce, or manufacture of any other foreign country or its 
fisheries.” 


2. The act of Congress approved August 15, 1876, ex- 
empting from any duty whatever molasses the growth, pro- 
duce, or manufacture of the Hawaiian Islands. 


y 3. The legislative declaration of section 11 exempting from 
the operation of the tariff schedules embraced in the tariff 
of 1883, articles affected by treaty provisions. 


It will be observed that there is no limitation by way of 
conditions, considerations, compensations, or reciprocal stip- 
ulations in the act of Congress approved August 15, 1876, 
whereby Sandwich Island molasses “ shall be introduced into 
the United States free of duty,” except that such exemption 
is only to continues “ so Jong as the saia (Hawaiian) conven- 
tion shall remain in force.” This is the only limitation of 
any kind whatever after the said act of Congress commenced 
; to operate. Its duration was prescribed, and the enactment 

: was operative at the time of the importations tn controversy. 

Nor are there any limitations depending upon compensation, 
equivalents, reciprocal advantages, conditions, or favors ex- 
pressed in any article of this Dominician treaty by reason of 
which the language of its article [X is subject to any quali- 
fication or diminution of the obligation therein stated. 
The claim of the Government in assessing duty under 
Schedule E was that the treaty with the Dominican Republic 
did not impair the application to the importations in ques- 
tion of the tariff provisions enacted in Schedule E, and hence 
the plaintiff’s importations were liable to duty as if there 
- was no treaty provision with the Dominican Republic by 
1 which the importations were affected. : 

The claim of the importer is that the articles in question 
are exempt from duty because the precise conditions contem- 
plated by the law and the spirit of article IX of the Domin-— 
ican treaty have occurred, and therefore, in the absence of 
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‘any intervening legislation, the stipulation of the article 
should be given full force and effect. 

In short, that Dominican molasses should pay, on im- 
portation into the United States, “no higher or other duty” 
than molasses the “ produce of the Hawaiian Islands.” 

This claim is antagonized by the Government, whose 
officers have occasionally argued that, the meaning of the 
absolute and expressive terms in article IX is only that the 
United States shall charge on Dominican products no more 
than is charged upon the like products from that other na- 
tion which may be obliged to pay the highest or most ex- 
ceptional duty that the United States may levy. Such a 
meaning reduces the Provision to an absurdity and renders 
the successful efforts of our statesmen in procuring such a 
treaty engagement nugatory and their struggles therefor 
illusory. 

The suit in the case at bar is in reality against the United 
States. The rights of no one else are involved. It is a suit 
to compel the United States to carry out its own solenin 
engagements, put into the form of law, in a case where it 
alone has profited by the violation complained of and plain- 
tiff alone has suffered. 


ASSIGNMENTS OF ERROR. 


1. It was error to direct judgment for the defendant upon 
the demurrer. 


2. It was error not to overrule the demurrer and permit 
the case to proceed to judgment upon the allegations of the 
declaration. 


3. The declaration alleging ttat the importation in ques- 
tion was the growth, produce, and manufacture of the Do- 
minican Republic, and like articles to those of the Hawaiian 
Islands which, under the act of Congress, are admitted free 
of duty, it was error to hold that no cause of action was 
stated. 
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BRIEF AND ARGUMENT. 


I. 


We take it for granted that for the purposes of this case 
the language used in article IX of the treaty with the Do- 
minican Republic means just what the words in their ordi- 
nary acceptation and the facts of the case imply, namely, 
that the United States in the year 1867 entered into a sol- 
emn agreement with the Dominican Republic that “no 
higher or other duty ” shall be imposed within its jurisdic- 
tion on the importation into the United States of molasses 
being the growth, produce, or manufacture of the Dominican 
Republic than are or shall be payable on like “ molasses 
being the growth, produce, or manufacture of any other 
foreign country.” (See article 1X, Dominican treaty.) 

The Constitution, article VI, provides: “ This Constitution 
and the laws of the United States which shall be made in 
pursuance thereof and all treattes made or which shall be 
made under the authority of the United States shall be the 
supreme law of the land.” 

It will be observed that by this section treaties made and 
to be made are put upon the same footing, included in ex- 
actly the same conclusion, as laws to be made—that is, with 
the Constitution they are the supreme law of the land. 

The supreme law of the land, therefore, in 1867 said that 
no higher or other duties shall be imposed on the importation 
into the United States of molasses from the Dominican Repub- 
lic than of like molasses from any other foreign country. 

According to al] precedents the above-recited provision 
(article IX, Dominican treaty) means exactly the same as 
if there were an act of Congress declaring that duties on mo- 
lasses thereafter imported from the Dominican Republic 
should be “ no higher or other” —that is, should be the same 
as are or shall be payable on like molasses from any other 
foreign country, and the moment that like molasses was by 
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law admitted free from any other foreign country such mo- 
lasses from the Dominican Republic was entitled to be ad- 
mitted free. 

The section of the Constitution above quoted affords a very 
striking illustration of the meaning of the words “ shall be ” 
in a law. 

Such an effect has by the decisions of this-court uniformly 
been given to such language. , 

In Ware vs. Hylton, 3 Dallas, 239, the following were the 
facts: Plaintiff, a British subject, sued for the recovery of a 
debt due to him from a citizen of Virginia contracted July 
7,1774. By statute of Virginia passed October 20, 1777, 
citizens of Virginia indebted ta British subjects were author- 
ized to pay the whole or any part of any debt into the loan 
office of Virginia, take a certificate and deliver it to the Gov- 
ernor and council, and he, the debtor, should then be dis- 
charged of the debt so paid. Defendant complied with this 
act. In 1783 the United States entered into a treaty with 
Great Britain containing this provision : 

“ArticLe [V. It is agreed that creditors on either side 
shall meet with no lawful impediment to the recovery of the 
full value in sterling money of all bona fide debts heretofore 
contracted.” 

This Court held that that treaty provision not only repealed 
the statute of Virginia of October 20, 1777, but it destruyed 
acts done and rights acquired under it, and that it annulled 
laws of the United States, past or future, contrary to the 


treaty. 
The Court say, at page 242: 


“ But it is asked, Did the fourth article intend to annul 
a law of the States? and destroy rights acquired under it? I 
answer that the fourth article did intend to destroy all law- 
ful impediments, past and future, and that the law of Vir- 
ginia and the payment under it isa lawful impediment; and 
would bar a recovery if not destroyed by this article of the 
treaty. This stipulation could not intend only to repeal 
laws that created legal impediments to the recovery of the 
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debt (without respect to the mode of payment), because the 
mere repeal of the law would not destroy acts done and 
rights acquired under the law during its existence and 
before the repeal. * * * On the same a, that a 
treaty can repeal a law of the State, it can nullify it. Ihave 
already proved that a treaty can totally annihilate any part 
of the constitution of any of the individual States that is 
contrary to a treaty. It is admitted that the treaty intended 
and did annul some laws of the States, to wit, any laws, past 
or future, that authorized a tender of paper movey to extin- 
guish or discharge the debt and any laws, past or future, that 
authorized the discharge of executions by paper money or 
delivery of property at appraisement; because if the words 
‘sterling money ’ have not this effect it cannot be shown that 
they have any other.” 

In Foster vs. Neilson, 2 Peters, 314, plaintiff claimed title 
to certain lands in Louisiana under an alleged grant from 
the King of Spain made in 1803, after Spain, as the United 
States contended, had parted with this part of its territory 
to France, which grant the United States had continuously 
declined and refused to recognize. in 18@9 a treaty was en- 
tered into between Spain and the United States which con- 
tained this provision : 

“ArtIcLE VIII. All the grants of land made before Jan- 
uary 24, 1818, by his Catholic Majesty, &€., shall be ratified 
and confirmed to the persons in possession of the lands to the. 
same extent that the same grants would be valid if the ter- 
ritories had remained under the dominion of his Catholic 
Majesty.” : 

In his opinion Chief Justice Marshall says: “Do these 
words [of the treaty] act directly on the grants so as to give 
validity to those not otherwise valid; or do they pledge the 
faith of the United States to pass acts which shall ratify and 
confirm them ?” 

“A treaty is in its nature a contract between two nations, 
not a legislative act. It does not generally effect, of itself, 
the object te be accomplished, especially so far as its opera- 
tion is infra-territorial, but is carried into execution by the 
sovereign power of the respective parties to the instrument. 
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In the United States a different principle is established. 
Our Constitution declares a treaty to be the law of the land. It 
1s consequently to be regarded in courts of justice as equivalent to 
an act of the Legislature whenever it operates of itself without 
the aid of any legislative provision. But when the terms of the 
stipulation import a contract, when either of the parties engages 
to perform a particular act, the treaty addresses itself to the politi- 
cal, noi the judicial, department, and the Legislature must exe- 
cute the contract before it can become a rule for the court.” 
This language is quoted in United States vs. Renshaw, 119 
U.S. R., 408. i bore, 3 

It afterwards appeared, in the case of United States vs. 
Perchman, 7 Peters, 88, where this same treaty came in ques- 
tion, that the treaty was drawn up in the Spanish as well as 
in the English language, and that article VIII, when trans- 
lated from the Spanish copy of the treaty, read that the 
grants shall remain ratified and confirmed to the persons in 
possession, &c., instead of “ snall be ratified and confirmed,” 
as stated in the English copy. 

The court thereupon in this latter case decided that no 
action by the Legislature was neccessary to give effect to this pro- 
vision of the treaty. 

Chief Justice Marshall says (page 89) : 

“In the case of Foster vs. Neilson (2 Peters, 253) this 
Court considered these words as importing contract. The 
Spanish part of the treaty was not then brought to vur 
view, and we then supposed that there was no variance be- 
tweenthem. We did not suppose that there was even a formal 
difference of expression in the same instrument drawn up 
in the language of each party. Had this circumstance been 
known we believe it would have produced the construction 
which we now give to the article.” 

The construction thus given was approved in Garcia vs, 
Lee, 12 Peters. 

It is submitted that under the rule laid down by the 
learned Chief Justice in the case of Foster vs. Neilson “the 
terms of the stipulation” in the Dominican treaty.do not “ im- 
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port a contract” calling for action by the political department of 
the Government. The language is “no higher or other duties 
shall be imposed.” Certainly this language does not imply, in 
the words of the Chief Justice, that “either of the parties z 
engages to perform a particular act” before the treaty shall 8 
become operative. Jt states a condition to ensue, not an affirm- : 
ative act to be performed. It engages to fulfill a stipulated 

obligation in the happening of a specific event. 


In Edye vs. Robertson, 112 U. S. R., 598, Mr. Justice Miller 
thus states the rule: 


“A treaty is primarily a compact between independent 
nations. It depends for the enforcement of its provisions on 
the interest and the honor of the governments which are 
parties to it. If these fail its infraction becomes the subject 
of international negotiations and reclamations so far as the 
injured party chooses to seek redress, which may in the end 
be enforced by actual war. It is obvious that with all this 
the judicial courts have nothing to do and can give no re- 
dress; but a treaty may also contain provisions which 
confer certain rights upon the citizens or subjects of one of 
the nations residing in the territorial limits of the other, 
which partakes of the nature of municipal law, and which 
are capable of enforcement as between private parties in the 
courts of the country. An illustration of this character is . 
found in treaties which regulate the mutual rights of citizens ) 
and subjects of the contracting nations in regard to rights 
of property by descent or inheritance when the individuals 
concerned are aliens. The Constitution of the United States 

laces such provisions as these in the same category as other 
aws of Congress by its declaration that ‘this Constitution 
and the laws made in pursuance thereof and all treaties 
made or which shall be made under authority of the United 
States shall be the supreme law of the land.’” 


“A TREATY, THEN, IS A LAW OF THE LAND AS AN ACT OF 
CONGRESS IS WHENEVER ITS PROVISIONS PRESCRIBE A RULE BY 
WHICH THE RIGHTS OF THE PRIVATE CITIZEN OR SUBJECT MAY . 
BE DETERMINED, AND WHEN SUCH RIGHTS ARE OF A NATURE 
TO BE ENFORCED IN A COURT OF JUSTICE THAT COURT RESORTS 
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TO THE TREATY FOR A RULE OF DECISION FOR THE CASE BE- 
FORE IT AS IT WOULD TO A STATUTE.” 
See also Chew Heong vs. United States, 112 U.S. R., 536. 
In fortification of this proposition gee citations in Ap- 
pendix “C.” 


IT. 


The ninth article of the treaty of the United States with the Do- 
minican Republic is so “plain and explicit in tts language and 
meaning that no legislation 1s required to put the same in force 
in the United States, and it must becomea rule of achon if the 
contracting parties had power to incorporate it in that treaty. 

The law-making power under the Constitution has by 
this article said that no other or higher duty—that is, the 
same duty—shall be imposed upon the importation into the 
United Sfates of any article the growth, produce, or manu- 
facture of the Dominican Republic than, or as, are or shall 
be payable on the like articles the growth, produce, or manu- 
facture of any other foreign country. The purpose of the 
United States to make the duties upon imports of articles from 
the Dominican Republic the same as those upon imports of like 
articles from any other foreign country is here as clearly and em- 
phatically expressed as languagecan make it. Thesovereign law- 
making power of the United States says in plain terms that 
the duties upon these two classes of imports shall be the 
same. That language in an act of Congress would unques- 
tionably effect just what it says—that is, that the duties 
upon those articles should be the same. The same force 
and effect must be given under the United States Constitu- 
tion to this language contained in a treaty constitutionally 
made. (United States vs. Forty-Three Gallons of Whisky, 93 
U. S. Reports, p. 196.) 

In Hauenstein vs. Lynham, 100 U. S. Reports, p. 483, one 
Hauenstein died in 1861 in Richmond, Virginia, intestate, 
unmarried, and without children, leaving real estate. An 
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inquisition of escheat was prosecuted by the escheator for 
that district and judgment obtained. When about to sell 
the property plaintiffs in error, who were alien citizens of 
Switzerland, filed a petition setting forth that they were the 
heirs-at-law of the deceased and praying that proceeds of 
sale of the property should be paid over to them. 

By the fifth article of the treaty between the United States 
and the Swiss Confederation, November 25, 1850, it is pro- 
vided : “In case real estate situated within the territories of 
one of the contracting parties should fall to a citizen of the 
other party who, on account of his being an alien, could not 
be permitted to hold such property in the State or in the 
canton in which.it may be situated, there shall be accorded 
to the said heir or other successor such term as the laws of 
the State or canton will permit to seli such property. He 
shall be at liberty at all times to withdraw and export the 
proceeds thereof without difficulty and without paying to 
the government any other charges than those which, in a 
similar case, would be paid by an inhabitant of the country 
in which the real estate may be situated.” No term was 
ever accredited or fixed by the laws of the State of Virginia 
as provided in this treaty. Justice Swayne in his opinion 
says: | 

_“ Tt was clearly the intention of the clause in question in 
the treaty of 1850 to secure to the beneficiaries absolutely the 
right “ to sell said property ” and “ to withdraw and export the 
proceeds thereof without difficulty ;” otherwise the language 
used 1s a sham and a mockery. The only qualification is as to 
the time within which the right must be exercised. It has 
been earnestly contended in behalf of the defendant in error 
that the State having fixed no time within which this must 
be done it cannot be done at all,and that the entire provision 
thus becomes a nullity and is as if it were not. The terms 
of the limitation imply clearly that some time and not that 
none was to be allowed. If it had been proposed to those who 
negotiated the treaty to express in it the effect of this construction 
in plain language can it be doubted that it would have been 
promptly rejected by both sides as a solecism contrary to the intent 
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of the parties? WHERE A TREATY ADMITS OF TWO CONSTRUC- 
TIONS, ONE RESTRICTIVE AS TO THE RIGHTS THAT MAY BE 
CLAIMED UNDER: IT AND THE OTHER LIBERAL, THE LATTER IS 
TO BE PREFERRED. (Shanks vs. Dupont, 3 Peters, 242.) Such 
is the settled rule in this Court.” 


In Re Quong Woo, 13 Federal Reporter 229, petitioner 
was arrested under an ordinance of the city of San Fran- 
cisco preventing him from engaging in the business of car- 
rying on a laundry. The treaty of the United States with 
China provided, article 6, that reciprocally Chinese sub- 
jects visiting or. residing in the United States “ shall enjoy 
the same privileges, immunities, and exemptions in respect 
to travel or residence as: may there be enjoyed by the citi- 
zens or subjects of the most favored nation.” | 

Justice Field says: 

“The petitioner is an alien, and under the treaty with 
China is entitled to all the rights, privileges, and immuni- 
ties as subjects of the most favored nation with which this 
country has treaty relations. Being a resident here before 
the passage of the recent act of Congress, he has, under the 
pledge of the United States, the right to remain and follow 
any of the lawful ordinary trades and pursuits of life with- 
out let or hindrance from the State or any of its subordinate 
a bodies except such as may arise from the enforce- 
ment of equal and impartial laws. His liberty to follow any 
such occupation cannot be restrained by invalid legislation 
of any kind.” 7 

In Re Tubercio vs. Parrott, First Federal Reporter, 481, 
the same treaty article was held to invalidate certain sec- 
tions of the penal code of California prohibiting corpora- 


tions or their officers from employing any Chinese or Mon- 
golian. (See also Hauenstein vs. Lynham, Supra.) 


IIT. 


The relief claimed by the plaintiff under the facts conceded in 
this case call for the exercise of the powers pertaining solely to the 
judicial department of the Government and do not call for the 
exercise of the political powers of the Government. 
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It is purely a question of whether the plaintiff owned the 
merchandise he imported, subject to a duty of $2,121, paya- 
ble to the United States, or whether he owned it free of such 
duties and under the statutes, therefore, can recover the 
ys duties wrongfully exacted by the Government. 

a Such a question under the decisions of this Court is purely 
judicial and not in any sense political. 

State of Rhode Island vs. State of Mass., 12 Peters, 657. 

| Cherokee Nation vs. State of Ga., 5 Peters, 1 
2 State of Ga. vs. Stanton, 6 Wall., 50. 
Head Money Cases, 112 U.S. R., 598. 

U. S. vs. Ransome, 119 U. S. R., 426. 
And further cases cited in Appendiz C. 


Courts of justice can iuterpose relief when the rights of 
persons or property are involved and when such rights can 
be presented under some judicial form of preceedings. 
In the case at bar the rights of the Dominican Republic 
are not in question. The rights of our own citizens claim- 
ing property derived through the operation of the Domini- 
can treaty—part of the law of the land—are asked to be ad- 
judicated in accordance with the precise conditions pointed | 
out by law for that anticipated purpose. Z 


IV. 


The political departments of our Government have from 
the beginning of our national existence advocated and cham- 
> pioned equal and reciprocal international relations with 
every foreign nation with whom they made a treaty. 


As illustrating th is statement we refer to the citations and 
extracts from the published writings and speeches of the- 
earlier statesmen of our Republic, quoted elsewhere in this 
brief, and to the resumé thereof in the notable opinion of 
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Mr. Justice Wayne, of this Court, in the case of Oldfield vs. 
Marriott, 10 Howard R.,162. "or convenience this review is 
embodied here, because it gives the most perspicuous history 
at that date of our diplomatic positions during the first three- 
quarters of a century of our national existence. 

Justice Wayne says: 


“Perhaps it is not tgo much to say,.however much the 
changed political and productive condition of nations during 
the last half century may have aided in liberalizing navi- 
gation between them, that it would not have been what it 
now is if it had not‘been for the stand taken by the United 
States in respect to navigation and commerce as early as 
1785, which has been “kept ever since. Its basis was to ask 
for no exclusive privileges and to grant none, to offer from 
all nations and to ask from them that entire reciprocity of 
navigation which is made by each carrying to the other in 
its own vessels its own productions and those of all nations 
without regard to the places from which they may be shipped 
upon the same terms both as to vessels and cargoes as the 
vessels of each nation may take them to itsown ports. One 
great object has been to produce such relations either by 
corresponding legislation or by treaties, the latter being pre- 
ferred, as legislative liberty to trade is too vague and uncer- 
tain to secure to a nation all the advantages of its own 
commercial condition. Thirty years, however, passed before 
our proposals made any impression upon the restricted navi- 
gation system of Europe, and then only partially so. During 
all that time our vessels could only take to the countries 
with which we traded the productions of the United States. 
Even that could not be done to many of the ports and col- 
onies of other nations. Repeated efforts were made to get 
for our vessels a larger carrying trade by offers to all nations 
of the same reciprocity. 

It may be said, as it has been, that our liberal views were 
forced upon the United States by the necessities of their com- 
mercial condition at the close of the Revolutionary war. It 
may be so, but the remark admits the restraints that were 
upon navigation between nations, and it cannot be denied 
that the application of them to the United States brought 
its appropriate wisdom. 

Our views upon ccmnmmerce and navigation were a part 
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and parcel of the intellect and spirit of our men of that day, 
made what they were by the great events in which they had 
borne their parts and the difficulties which they saw were 
to be overcome before their country would be put upon a 
commercial equality with other nations. The trade which 
the States as colonies had been allowed with the other col- 
onies of England was cut off by our separation. That with 
the mother country was subjected to the rigid exclusions of 
the third section of the navigation act of Charles IT, chapter 
12. The English system, too, in respect to navigation had 
been adopted by the other nations of Europe, with very 
slight exceptions, which can scarcely be said to have been 
relaxations. Heavy duties were laid upon our vessels and 
their cargoes by all of them. The trade and navigation of 
the United States with all parts of the world were altogether 
permissive, such as each nation chose to allow upon its own 
terms. Our treaty stipulations at that time with France, the 
Netherlands, and Sweden were not exceptions of any value. 
The only benefit from them was that the commerce and navi- 
gation of the United States could not be burdened more than 
that of any other foreign nation. With Great Britain, Spain, 
Portugal, and Denmark there was not even that reciprocity. 
In such a state of things the United States began their 
career as a nation. How changed our condition now. 

Our views upon commerce were promulgated in the state 
papers of that day. As early as 1785 Mr. John Adams, 
then representing the United States in England, proposed 
a reciprocation of trade in the produce and manufactures of 
both nations and in foreign produce in the vessels of each 
upon the same terms and duties upon the vessels and their 
cargoes as national vessels might pay. His proposals were 
rejected with a refusal to make any commercial treaty with 
the United States. Mr. Adams says, in a letter to Mr. Jay, 
dated London, 21st October, 1785: “ This being the state of 
things, you may depend upon it the commerce of America 
will have no relief at present, nor, in my opinion, ever, until 
the United States shall have generally passed navigation 
acts. If this measure is not adopted we shall be derided, 
and the more we suffer the more will our calamities be 
laughed at. My most earnest exhortation to the States, then, 
is and ought to be tu lose no time in passing such acts.” 
The temper of the times concerning navigation and com- 
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merce generally, and towards the United States especially, 
had been previously shown in Parliament by its rejection of 
Mr. Pitt’s bill “ to permit vessels belonging to citizens of the 
United States to go into the ports of the West India Islands 
with goods or merchandise of American origin and to ex- 
port to the United States any merchandise or goods what- 
ever, subject only to the same duties and charges as if they 
had been the property of the Britislr natural-born subjects 
and had been exported and imported in British vessels.” 
Afterwards American vessels were altogether excluded from 
the British West Indies, and the staple productions of the United 
States could not be carried there even in British vessels. 

The exhortation of Mr. Adams had been disregarded by 
most of the States. ,Some of them adopted his recommen- 
dations, but, as others refused toconcur, they were unavail- 
ing. The statesmen ef England knew that it would not be 
generally done by the States, and thought, rightly, too, that, 
as Congress had not the power by the articles of confed- 
eration to pass national countervailing restrictions, England 
might trade with some of the States directly and through 
those indirectly with the rest of them upon her own terms. 
It was also truly said, in reply to our offers to negotiate, that 
in a confederacy of States, without plenary power to regu- 
late their trade and navigation conjointly, it would be diffi- 
cult to make and to exercise treaty commercial arrange- 
ments between them. This result awakened the American 
people to the full extent of their actual and prospective com- 
mercial condition. Greater efforts were made to get the 
States to pass connectively countervailing restrictions. They 
were urged to do so by every argument which could be 
drawn from these foreign restraints upon commerce which 
had already pressed the known enterprise of the American 
people almost into inaction by all that aggravation of com- 
mercial distress which would inevitably follow from the leg- 
islation of Great Britain in respect to American commerce 
since 1783 unless it was resisted. The newspaper essays of 
that day upon the subject will amply compensate a perusal 
of them. Without such a perusal and a careful attention to 
the acts of Parliament preceding that of the 28th George 
III, chapter 6, in connection with that act no one can have 
an historical idea of American commerce or of those causes 
which so much lessened the harmony of feeling between the 
two nations for so many years afterwards; now no longer felt, 
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and lost in the interest which both have in preserving their 
present liberal commercial intercourse. 

Still the States did not pass countervailing restrictions. 
On that account, more than any other, those conventions 
were held which, happily, terminated in the present Con- 
stitution of the United States. The first countervailing act 
under it attracted the attention of the nations of Europe, 
particularly of the statesmen of Great Britain. The advan- 
tages which they had in our former national condition were 
lost. An English writer says. the acts passed by the first 
Congress that met under the new form of government im- 
posing discriminating tonnage duties did not escape the 
notice of British statesmen. Their injurious effects upon 
the navigating interest of Great Britain were at once per- 


ceived by them. .They saw that American commerce was no 


longer at the mercy of thirteen distinct legislatures nor sub- 
ject to the control of the king and council. As early as 
September, 1789, therefore, the acts imposing those duties 
were referred to the lords of the board of trade. The same 
committee was afterwards instructed to considér and report 
what were the proposals of a commercial nature it would be 
proper for the government to make to the United States. In 
January following the committee made a report upon the 
subject of American duties and also upon the general sub- 
ject of the commercial relations between the two countries. 
The report was drawn up by Mr. Jenkinson, then Baron 
Hawkesbury, afterwards Lord Liverpool. 

On the subject of a commercial treaty, especially in respect 
to navigation, it states: “After a full consideration of all that 
has been offered on the subject of navigation the committee 
think that there is but one proposition which it would be 
advisable for the ministers of Great Britain to make on this 
head to the Government of the United States in a negotia- 
tion for a commercial treaty between the two countries, 
namely, that British ships trading to the ports of the United 
States should be treated with respect to the duties upon ton- 
nage and imports in like manner as the ships of the United 
States shall be treated in the ports of Great Britain; and also 
if Congress should propose, as it certainly will, that this 
principle of equality should be extended to our colonies and 
islands and that the ships of the United States should be 
there treated as British ships it should be answered that 
this demand cannot be admitted even as a subject of nego- 
tiation.” 
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These extracts from that report show that the statesmen 
of Great Britain did not entertain the liberal notions of trade 
and navigation which then prevailed in the United States. 
They were brought up under an oppusite policy, which had 
long prevailed—probably very proper at first, as a war 
measure—to break up the carrying trade of the Dutch, the 
great rival of Great Britain; but it had become with most 
of her writers and public men a fixed principle of the pro- 
tection which each nation should give to its trade and navi- 
gation against the competition of other nations. We do not 
intend to enter upon that discussion, but in confirmation of 
those differences of opinion concerning trade and navigation 
which at that time existed between American and British 
statesmen we refer to Lord Sheffield’s contemporary strict- 
ures on the necessity of inviolably preserving the navigation 
and collonial system%of Great Britain. 

Pursuing the point, hoWever, that the stand originally 
taken by the United States+has contributed to the present 
extended reciprocity of navigation between nations, we re- 
mark that the example of England towards the United 
States had directed the commercial policy of all the other 
nations of Europe with which the United States then traded. 
The utmost that could be gained from France, Spain, Portu- 
gal, the. Netherlands, Denmark, and Sweden was that our 
commerce with them should be puf upon the footing of the 
most favored nation. That, however, was very short of what the 
United States had proposed to Great Britain and the other 
nations just mentioned. 

Those nations, vielding to the commercial supremacy of 
Great Britain, had not then made an effort to release them- 
selves from it; nor were they in a condition to doso. In three 
years afterwards the intelligence and enterprise of the United 
States, unsubdued by past’ failures, induced them to renew 
their efforts to gain a more extended trade and navigation. 
Mr. Jefferson, then Secretary of State, made a report to Con- 
gress upoii the subject. It has the ability of every paper 
written by him in his long political career. Mr. Forsyth 
says that it suggested: “ First, friendly arrangements with 
the several nations with whom the restrictions existed, or 
separate acts of our legislation to counteract these defects. 
The end proposed to be attained by the first would have 
been a free commerce of exchange between the different na- 
tions in those descriptions of commodities which nature 


had best fitted each to produce, subject to such modifications 
as purposes of revenue might render necessary; and it was 
supposed that its operation would be an exchange of the raw 
materials then produced in the United States either for 
manufactures which had received the last finish of art and 
industry or mere luxuries. Failing this the alternative 
of statutory prokibitions and countervailing duties and reg- 
ulations was to beapplied.” Report of the Secretary of State 
to the Senate, 30th December, 1839. Upon the earlier state 
papers and newspaper essays already mentioned—the report 
of Mr. Jefferson, another by Mr. Hamilton (which preceded 
it), and the proposals of Mr. Adams in 1785—we rest our 
assertion that the United States were in advance of other 
nations iu respect to the principles by which commerce and 
navigation should be conducted between nations. The re- 
fusal of Great Britain to ;meet our proposals in a corre- 
sponding spirit proves it. From what has been said it 
must be admitted also that from the beginning the counter- 
vailing commercial legislation of the United States has been 
strictly retaliatory. If further proof of either were want- 
ing it may be found in the correspondence of Mr. Jay con- 
nected with his negotiation of the treaty of 1794 with Great 
Britain and in the treaty itself. As all of us know, the re- 
strictions which were put upon our commerce by that treaty 
were offensive to the pride as well as the interests of the 
American people; but, being the utmost that England 
would yield at that time of her own long-established system, 
it was thought that the exigencies of our commercial con- 
dition required its ratification. Results proved it to be so. 
It did not reciprocate in any way the liberal views of com- 
merce which had been indulged in the United States: but 
we now know that it was the most that could be got, and 
history not only relieves Mr. Jay from the complaints of 
that day, but places his memory far above them. 
Notwithstanding the failure of every effort to place our 
navigation and commerce upon a better footing, nothing 
was done legislatively by the United States from which it 
can be said that there was any departure from the liberal 
policy which had been proposed to other nations. The 
natural advantages of the United States, the vulue of our 
productions, and the wars in Europe aiding the consumption 
of them were constantly overcoming foreign exclusions and 
kept us forbearing, if not always in good temper. In fact, 
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except discriminating duties upon tonnage in favor of our 
vessels to countervail such as all the nations of Europe had 
imposed in favor of their own ships—several of them in- 
tended to bear particularly upon American commerce—our 
legislation was, up to that time and for twenty years after- 
wards, exempt from every interference with a free naviga- 
tion. In 1812, as a war measure, Congress passed an act 
doubling all duties upon goods imported into the United 
States, with an additional duty of ten per cent. upon such as 
might be brought in foreign vessels. The act also increased 
the duty upon the tonnage of foreign ships one dollar and 
fifty cents. That it was strictly a war measure is shown by 
its limitation to the continuance of the war with England. 

When the war was at an end, and those in Europe had 
ceased by the overthrow of Napoleon, the United States took 
the earliest opportunity to renew their efforts for a more lib- 
eral navigation than had been at any time allowed by the 
nations of Europe with each other or with the United States. 

In March, 1815, Congress declared that the discriminating 
duties laid by the act of July, 1812, upon foreign ships and 
their cargoes were no longer to be levied when the President 
should be satisfied that the discriminating and countervail- 
ing duties of any foreign nation had been abolished so far 
as they operated to the disadvantage of the United States. 
When that declaration was made, or shortly after it, our 
plenipotentiaries, Mr. John Quincy Adams, Mr. Clay, and Mr. 
Gallatin, were in London engaged in negotiating the com- 
mercial convention of 1815 with England. It is not doubted 
that the act had its influence upon the result. The conven- 
tion contains all that the act proposes. It was the first re- 
laxation made by Great Britain of her navigation laws in 
favor of free navigation, and the first step taken to meet the 
liberal principles of commercial intercourse which had been 
proposed to all nations by the United States so early in our 
history, as has been already stated. It secured national treat- 
ment for our vessels; equal ‘terms for cargoes, whether im- 
ported or exported in United States or English ships ; equal 
import duties on the produce of the United States as on like arti- 
cles the produce of other foreign nations; but it still restricted 
the intercourse between the two nations to the production of 
either; in other words, to the direct trade. 

Every effort which had been made by the United States 
for more than thirty years to give and get an indirect trade 


had fated. Indeed, the continental nations were not only 
unwilling to miake any such arrangement, but they refused 
to accept, as England had done, the terms offered by the act 
of the 3d of March, 1815. It was then determined to renew 
the discriminating duties which that act had modified. It 
was confidently believed that by doing so some of those 
nations which had disregarded that act would be co- 
erced to accept its terms. It was done in April, 1816; 
and in January following another act was passed, sub- 
jecting foreign vessels coming from any port or place to 
which the vessels of the United States were not permitted to 

o and trade to a duty of two dollars a ton. The act was | 
imited to six months; but in two months afterwards, dur- 
ing the same session, Congress, believing that the indefinite 
extension of it would effect its object sooner, passed such a 
law. Within the year Prussia, the Netherlands, and the 
Hanse towns repealed their discriminating duties upon 
American vessels in their ports, and their vessels were con- 
sequently admitted into the ports of the United States upon 
corresponding terms. 

Much was gainéd compared with,what had been our_car- 
rying trade. Still, the great object to get and to give an 
indirect trade had failed. It had been defeated by the re- 
fusal of England to relax that clause of the navigation act 
of Charles II., c. 12, which prohibited the produce and man- 
ufactures of every foreign country from being imported 
into Great Britain except in British ships, or in such 
as were the real 'property of the people of the country 
or place in which the goods were produced, or from 
which they could only be or were most usually ex- 
ported. The same principle had been adopted by the 
continental nations to protect their own from the superior 
mercantile marine of England. Its iticrease, too, of English 
tonnage and conmerce, its influence upon both of the 
other nations of Europe, and the recollection of its ruinous 
effects upon the trade of the Dutch, which it was origiually 
meant to crush, had misled the judgment of most European 
statesmen into the conclusion that it was an essential regu- 
lation to protect the navigation of each nation from the 
competition of others. But the general pacification of 1815 
restored the long-suspended commercial intercourse between 
them, and with it sounder views of trade. It was believed— 
indeed it had become known—that there were nations in 
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Europe who had become as anxious as the United States 
were to rid themselves of the restrictions imposed upon their 
commerce by the English navigation act. They were not, 
however, in a condition to do so immediately in respect to each 
other or unitedly against the supremacy of English naviga- 
tion. Besides, our overtures to some of them for an indirect 
trade had not been met with the promptness or decision 
which had been anticipated. The time was favorable for 
more efficient legislation by the United States than had been 
made before. It was a matter of doubt and hesitation with 
many of our public men what could or should be done in 
such a crisis. Fortunately there were those among them 
who were more decided, and Congress determined to adopt 
the clause of the English navigation act of which we had 
always complained, with this proviso, however, that it should 
not be extended to the vessels of any foreign nation which 
had not adopted and whjch should not adopt a similar regu- 
lation. The proviso explains the purpose of. the act of the 
[Ist March, 1817. Before that was passed the United 
States had not had a navigation act. It was not, however, 
followed for several years by any coincident result. But 
about that time an incident occurred in the political world 
which was destined to change, in a great measure, the com- 


mercial intercourse between nations. It was the revolt of 


the Spanish American provinces from Spain, and the recog- 
nition of them by the United States and by England as in- 
dependent nations. Both were anxious to secure -a trade 
with these new States. The United States sought it upon 
terms of the most extended reciprocity, both as to vessels and 
cargoes ; England, with more commercial liberality than her 
usual policy, without, however, yielding that main point of 
it which prevented foreign vessels from having an indirect 
trade to her ports. Indeed so fixed had that exclusion be- 
come with the nations of Europe that France, five years after- 
wards, would not relinquish in her treaty with the United 
States her right to impose discriminating duties upon cargoes 
brought into her ports by foreign vessels. 

In 1825 the United States reaped the first fruits of the act 
of March 1, 1817. Then a treaty was made with Central 
America, the first known between nations, establishing that 
reciprocity in respect to vessels and cargoes which had been 
offered forty years before by the United States to other nations, 
and which had for seven years been tendered by the act of 
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March 1, 1817 ; that treaty was followed by others. Russia, 
Austria, Prussia, Denmark, Sweden, Sardinia, Greece, the 
Hanseatic cities, Hanover, Brazil, Equador, and Vene- 
‘ zuela made treaties with the United States upon the same 
principle. The vessels of each of those nations were 
permitted to carry into the ports of the other, without dis- 
criminating duties, the productions of any foreign country, 
whether they were shipped from the places of production or 
elsewhere. In other words, the stil of the United States, 
under those treaties, carry on with those nations an indirect 
trade, which they can do in their vessels to our ports. The 
act of 1817 was slow in producing any arrangement of a like 
kind with Great Britain, but it has ultimately doneso. The 
original interpretation of it by Mr. Secretary Crawford having 
been renewed by Mr. Secretary Walker’s circular, after an 
interruption of several years, a negotiation was opened with 
England upon the subject which resulted in giving to both 
nations the full intention and benefit of the act of lst March, 
1817. Its operation, as we have said, had been suspended 
for several vears,.from some official misapprehension of its 
a, import, when a case occurred in the circuit court of the 
United States for the southern district of New York in which 
the learned judge who presided gave the first judicial inter- 
pretation of the act. Judge Betts, in that case, reviews the 
legislative history of the act. The question presented in the 
case of the Recorder and her cargo was whether an importa- 
tion into the port of New York by a British vessel frown London 
of a quantity of silks, the production of the British possessions 
in India, was prohibited by the first section of the act of 1st 
March, 1817. The court decided that the word “country” 
used in the section comprehended the British possessions in 
India, and that consequently the importation was lawful. The 
learned judge took occasion also to give his views as to the 
effect of the proviso in the first section. Upon the publica- 
tion of the court’s opinion the Secretary of the Treasury 
availed himself of its authority in connection with what had 
been the first interpretation of the act, and issued his circular 
on the 6th of November, 1847, to the collectors and officers 
4 of the customs, directing them that “ where it is satisfactorily 
shown that any foreign nation allows American vessels laden 
with goods, the growth, produce, or manufacture of any 
country out of the United States, freely to enter and land 
such merchandise in any of the ports of said country, whether 
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sae such goods be carried directly from the place of origin or 
cht from the ports of the United States or from any other country 
- HY whatsoever, the penalties of the act of the lst March, 1817, 
are not to be enforced against the vessels of such nations ‘ 

bringing like goods either from the country of production or 
from the ports of the country to which the vessels may be- 
. long.” The opinion of Judge Betts and Secretary Walker’s 
| . circular led to a negotiation, which terminated in Great 
t | Britain passing, in 1849, the statute of 12 and 13 Victoria, 
oS ce. 49, and thus accomplishing the great purpose of our 
| policy which had been proposed by the United States to the 
I nations of Europe, to England particularly, in 1785, by Mr. 
Pi Adams. The circular of Mr. Meredith of the 15th October, 

P| 1849, shows what that policy was and why it was issued. 
We give it at length: 

“ In consequence of questions submitted by merchants and 
others asking, in consideration of the recent alteration of the 
_aage British navigation laws,on what footing the commercial re- 
ia lations between the United States and Great Britain will be | 
at placed on and after the first dav of January next, the day on ) 

a which the recent act of the British Parliament goes into 
i operation, the Department deems it expedient at this time to 
|| issue the following general instructions for the information 

a of the officers of the customs and others interested : 
7a “First. In consequence of the alterations of the British 
12 navigation laws above referred to British vessels from Brit- 

a ish or other foreign ports will, under our existing laws, after 
the first day of January next, be allowed to enter our ports 
with cargoes of the growth, manufacture, or production of 
any part of the world. - 

“Second. Such vessels and their cargoes will be admitted, 
from and after the date before mentioned, on the same terms 
; | as to duties, imports, and charges as vessels of the United 
Pe | States and thetr cargoes.” 

I | With such facts to sustain it as have been recited—and 
they are all official—it may very truly be said that the reci- 
procity of navigation now existing between nations, and 
particularly between Great Britain and the United States, is, 
in a great degree, owing to the perseverance of the United ty 
States in proposing and contending for it for more than sixty Jz 
years. It cannot, therefore, be said, as it has been by more 
than one foreign writer, that after the American colonies 
had established their independence they set about to form a 
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code of navigation laws on the model of those of England. 
Those writers have mistaken our legislation for our history, 
without seeking in the latter the causes of the former. 
Discriminating duties were never laid by Congress, ex- 
cept they were retaliatory and for the purpose of coercing 
other nations to a modification or repeal of their restrictions 
upon commerce and navigation. The leading point and 
constantly avowed intention of the United States have been 
to produce that reciprocity of trade for the vessels of differ- 
ent nations which had been denied by the nations of Europe 
for more than two hundred years. It was the American sys- 
tem contradistinguished from the European ; the last now 
happily no longer so to the extent of its former and long- 
continued exclusiveness.” 
Oldfield vs. Marriott, 10 Howard, 162. 


We also refer to the correspondence between the Marquis 
de Montholon and Hon. Wm. H. Seward, Secretary of State, 
exhibited in the Diplomatic Correspondence of the United 
States for 1867, part 1, page 287, when, in answer to a letter 
of De Montholon to Seward, dated December 15, 1866, and 
calling attention to the fact that by a statute of France 
passed May 16, 1866, tonnage duties levied on United States 
were to be thereafter abrogated and suppressed if the United 
States extended the same treatment to French ships, and the 
matter was referred by Secretary Seward to Secretary Mc- 
Cullough, of the Treasury, the latter reported as follows : 


“T have to state in reply that I have read the note of the 
Marquis de Montholon and examined the accompanying 
law, published in France on the 16th of May, 1866, and, af- 
ter carefully considering the same, I cannot but express to 
you my firm conviction that the time-honored policy of our 
Government in inviting and seconding international efforts 
for the removal of all unnecessary shackles on commerce and 
navigation is the true one, and that we should not cease to 
encourage and to follow any well-directed measures to that 
end so constantly cherished by us and now so well and wisely 
adopted by France in seeming response to proposals made. 
by the United States in their very infancy as a nation. 3 
In accordance with this policy, differential duties on foreign * 


ceeateehiege nee 


- Se eee 


28 


cargoes have never found favor in the United States, and 
such imposts, as well as the discriminating tonnage dues im- 
posed on certain vessels by the earlier acts of Congress, were 
mainly retaliatory in their nature and only levied to coun- 
tervail the objections or restrictions of nations upon our 
flag and productions, and the act of 7th January, 1824, re- 
peals all such duties whenever the President of the United 
States is satisfied that the discriminating or countervailing 
duties of any foreign nation, so far as they operate to the dis- 
advantage of the United States, have been abolished. The 
wisdom of this act * * * hasnever been questioned or 
disturbed by succeeding legislation.” On December 28, 
1886, the President accordingly issued his proclamation. 


(For further illustrations see later pages of this argument.) 


V. 
° . 

As, therefore, the political departments of the Government of the 
United States have established these principles as the main fea- 
tures of their foreign policy in the matter of treaty-making and 
treaty relations, it becomes the duty of the judicial department to 
conform to them and to decide individual rights in cases before 
them according to those principles. 

Equality of natural rights as to individual citizens is the 
fundamental doctrine of our Declaration of Independence 
and National Constitution. The former said “ all men are 
born free and equal,” and the latter has emphasized this idea 
by proportioning representation to numbers and practically 
giving every citizen an equal voice in the Government — 
through a suffrage based on manhood only. 

Equality of dealing, both with our own citizens and with 
foreign people and nations, has been the aim and pur- 
pose of our National Government from its foundation 
to the present time. To effect this our Constitution com- 
mitted to Congress the power “to levy and collect taxes, 
duties, imposte, and excises,” and provided that they 

should be uniform throughout the United States (article 


1, section 8); made direct taxes according to numbers 
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(article 1, section 2, subd. 3), and prohibited any State from 
denying to any person within its jurisdiction the equal 
protection of the laws (article XIV, section 1); empow- 
ered Congress to establish an uniform rule of naturalization 
and uniform laws on the subject of bankruptcies (article 1, 
section 8, subd. 4); to coin money, &c. (same, subd. 5), and 
prohibited the giving of any preference to the ports of one 
State over those of another (article 1, section 9, subd. 6). In 
the same line of uniformity Congress has passed such laws as 
the interstate commerce bill. Actuated by the same spirit, 
our statesmen, as shown by citations elsewhere in this brief 
and by the correspondence connected with the negotiation 
of all our treaties, have always urged and insisted upon 
establishing with every nation with whom they traded or 
treated one rule of dealing, viz., as expressed by Justice 
Wayne, that they would “ask for no exclusive privileges and 
would grant none ; would offer to all nations and ask from them that 
interreciprocity of navigation which is made by each carrying to 
the other in its own vessels its oton productions and those of all 
nations, without regard to the places from which they may be 
shipped, UPON THE SAME TERMS, BOTH AS TO VESSELS AND 
CARGOES, as the vessels of cach nation may take them to its own 
ports.” 

In furtherance of this principle our Government has con- 
tinually discriminated against any nation who would not 
accede to the practice of the United States in this respect, 
and from the year 1828 to the present time there has stood 
upon our statute book an enactment authorizing the Presi- 
dent of the United States to suspend the collection of such 
discriminating duties in favor of any nation who ceased 
discriminating against the United States. (U. S. R. S., sec. 
4228.) 

In Foster vs. Neilson, 2 Peters, 307, Chief Justice Marshall 
Says: 

“‘In a controversy between two nations concerning na- 
tional boundaries it is scarcely possible that the courts of 
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either should refuse to abide by the measures adopted by its 
own government. There being no common tribunal to de- 


cide between them, each determines for itself on its own 


rights, and if they cannot adjust their differences peaceably 
the right remains with the strongest. The judiciary 1s not 
the department of the government te which the assertions of its 
anterests against foreign powers is eonfided, and its duty com- 
monly is to decide upon individual rights according to those 
principles which the political departments of the nation have 
established. If the course of the nation has been a plain one, tts 
courts would hestitate to pronounce tt erroneous.” (See also Gar- 
cia us. Lee, 12 Peters, 523.) 
~ @ 


VI 


When, therefore, the United States, by act of Congress of 
August 15, 1876 (19 U. S. Statutes at Large, p. 200), and the 
proclamation of the President in pursuance thereof, on Sep- 
tember 9, 1876, enacted that Sandwich Island molasses 
should “ thereafter be introduced into the United States free 
of duty,” the Dominican treaty (being at that time a part of 
the supreme law of the land and containing the provision 
that duties on molasses from the Dominican Republic, like 
Sandwich Island molasses, should be no higher or other— 
that is, should be the same as those on Sandwich Island 
molasses) took effect according to its terms and effected that 
by law molasses from the Dominican Republic that was like 
Sandwich Island molasses should thereafter be introduced 
into the United States free of duty. 

To hold anything else than this would do violence to the 
language used in expressing the supreme law of the land, 
and would repudiate the whole policy of the political de- 
partments of our Government in entering into treaties with 
foreign nations, and would belie the spirit of the age in favor 
of “ equality” evinced in our Constitution, acts of Congress, 
and the history of our diplomatic intercourse with foreign 
nations. | 
The judiciary should, therefore, seek so to harmonize all 


laws and treaties that none should be violated, and that all 
should unite in the general contributions towards sustaining 
the simple and unequivocal policy which was their inspira- 
tion. 


VII. 


On March 3, 1883, Congress repealed all prior tariffs and 
enacted (Vol. 22, U. S. Stat. at Large, p. 491): 


“There shall be levied, collected, and paid upon all arti- 
cles imported from foreign countries and mentioned in the 
schedules herein contained the rates of duty which are by 
the schedules, respectively, prescribed, namely, * * * 
na E. * * * ‘Molasses,’” specifying a rate per 

on. 
* Sactoon 11. “ Nothing in this act shall in any way change 
or impair the force or effect of any treaty between the United 
States and any other governinent or any laws passed in pur- 
suance of or for the execution of any such treaty so long as 
such treaty shall remain in force in respect to the subjects 
embraced in this act.” , 


The “furce and effect”’ of the treaty of the United States 
with the Dominican Republic at that time, as saved by this 
clause of the statute, was to admit molasses from that Re- 
public that was like Sandwich Island molasses into the 
United States free of duty. No other meaning can be yielded 
to the language of the treaty. 

Such an interpretation is consistent with the diplomatic 
history and the foreign policy of the United States from the 
beginning ; 1s also consistent with the spirit of our Consti- 
tution, which is founded upon equality, and expressly de- 
clares that “all duties, imposts, and excises shall be uniform 
throughout the United States ;” is also consistent with the 
public utterances of all our statesmen and the enactments of 
Congress in carrying out the policy they inaugurated, and 
also coincides with the interpretation other nations and their 
statesmen have given to the same language in treaty negotia- 
tions. 
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The “full force and effect” of that language in this treaty 
is expressly saved and declared to be unimpaired in 1883 by 
the above act of Congress. 


‘VIII. 


The interpretation contended for by the plaintiff in this case is 
in accord with the spirit shown by this Court in applying to cases 
before them involving questions connected with international law 
a construction both liberal and progressive, and also is in full 
accord with the canons of international law as laid down by the 
most eminent publicists and writers upon that subject. 

In United States vs. Rauscher, 119 U. S. R., 408, the right of 
the United States to iry.an extradited prisoner for offenses 
not included in the treaty provisions and for which he was 
not actually delivered to the United States authorities by 
the other treaty power was considered and decided by this 
Court. Justice Miller says: 


“If the proceedings under which the party is arrested 
in a country where he is peaceably and quietly living 
and to the protection of whose laws he is entitled are to 
have no influence in limiting the prosecution in_ the 
country where the offense is charged to have been com- 
mitted, there is very little use for the particularity, ex- 
hibited in the treaty ‘in charging a specific offense, requiring 
that offence to be one mentioned in the treaty, as well as 
sufficient evidence of the party’s guilt, to put him upon trial 
for it; nor can it be said that in the exercise of such a deli- 
cate power under a treaty so well guarded in every particular 
its provisions are obligatory alone on the State which makes 
the surrender of the fugitive, and that that fugitive passes 
into the hands of the country which charges him with the 
offense free from all the positive requirements and just impli- 
cations of the treaty under which the transfer of his person 
takes place” * * * 3 

“If upon the face of this treaty it could be seen that its 
sole object was to secure the transfer of an individual from 
the jurisdiction of one sovereignty to that of another, the 
argument might be sound; but as this right of transfer, the 
right to demand it, the obligation to grant it, the proceed- 


. p Sa rent 
aaa og 


see 


ings under which it takes place, all show that it is fora 
limited and defined purpose that the transfer is made, it is 
impossible to conceive of the exercise of jurisdiction in such 
a case for any other purpose than that mentioned in the treaty 
and ascertained by the proceedings under which the party 
is extradited without an implication of fraud upon the rights 
of the party extradited and of bad faith to the country which 
permitted his extradition. No such view of solemn public 
treaties between the great nations of the earth can be sustained by 
a tribunal called upon to give judicial construction to them.” ~° 


Illustrations might be multiplied in quotations from dis- 
tinguished publicists and jurists to show the spirit which 
should govern in applying treaties. 

The principles by which treaties should be gonstrued are 
accepted without dissent by the acknowledged authorities. 

By the United States Constitution (art. 6, sec. 2) treaties 


as well as acts of Congress made under the Constitutien are 
the supreme law of the land. (1 Kent, Com., 166.) — 


In seeking for that law neither courts nor officers will 
create imaginative repugnancy, nor will it be assumed that 


any department wittingly evades or eludes obedience to the 
constitutional mandate. 

In the exposition of treaties, statutes, and contracts there 
is the common necessity to ascertain intention, deducing it 
when possible from the language itself, but aided, if neces- 
sary, by such useful factors as the occasion of its use, the ac- 
cepted signification of an expression, the public history of 
the times, and the purpose, when it is obvious, that is sought 
to be accomplished by the language selected. “In treaties 
made with different parties the inquiry in cases of conflict 
(says Woolsey, Int. Law, p. 186) touches the moral obligation.” 
Treaties are recognized as the highest order of civil obliga- 
tion known to civilized society. By reason of their interna- 
tional effect, the circumstances attendant upon their origin, 
negotiation, ratification, and operation, the history of treaties 
does not exhibit contentions touching their import and sig- 
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nification of the character attendant upon controversies over 
the import and signification of statutes and of contracts. 

In interpreting treaties due and judicial regard should be 
had to the occasion which produced them, the subject-matter 
of their stipulations, the object for which and the epoch dur- 
ing which they were contracted. (2 Phil. Int. Law, p. 56.) 


“When the apprehension of a particular event has been 
the reason of a particular provision‘of a treaty this provis- 
ion is not to be restricted to cases in which such an event 
is improbable, but to be extended to cases in which the event 
is possible.” (Vattell, cbid., p. 107.) 

“As a matter of international law, there is no doubt that 
if the treaty-making department of a nation concludes a 
treaty by which it is ageeed that certain things are to be 
done the nation is’ bound, and .it is no answer to another 
nation, in case of a breach of the contract, to set up a failure 
of a different department of the government to conform to 
the treaty. That amounts to no more than giving the in- 
ternal municipal history of the breach. The distribution 
of powers a nation chooses to make in its own constitution 
of government furnishes no excuse for a failure of the nation 
to do-what it has contracted to do. As matter of constitu- 
tional law it follows from the above statement that each de- 
partment of government must discharge its appropriate function 
towards the performance of whatever the nation has bound 
itself to do.” (Note to Dana’s Wheaton’s International Law, 
section 266.) : 


“If the consent of a local or subordinate authority is 
necessary to give effect to any part of the treaty that should 
appear in the treaty itself.” (Jbid.) And so it has been the 
custom of the United States in its treaties to insert appro- 
priate clauses of that character when such action is re- 
quired. 

While Congress is under obligation to do that which on 
its part may be essential (e. g., by way of appropriation) to 
execute a treaty provision, yet that obligation is no greater 
than the obligation resting on other departments of the 
Government to execute all treaties so far as a department 


under its appropriate functions is authorized to administer 

and to apply the provisions of law which by the United 
States Constitution may be contained in treaty provisions. 
‘Nor can this obligation be escaped by the judiciary because 
it may deem Congressional action in a given case wiser and 
more expedient than the conservative declarations of the 
bench. 

The Supreme Court of the United States, by its traditions 
and duties, is especially constituted to interpret and to apply 
international obligations in their relations to municipal 
law, and in so doing will summon to its aid so much of the 
recognized law of nations as has already passed into and 
become part of the common law. 


“Treaties of every kind, when made by the competent 
authority, are as obligatory on nations as private contracts 
are upon individuals, and they are to receive a fair and 
Liheenl Jatenenetadion: according to the intention of the con- 
tracting parties, and to be kept with the most scrupulous 
good faith. Their meaning is to be ascertained by the same 
rules of construction and force of reasoning which we apply 
to the interpretation of private contracts.” (1 Kent Com., 
175.) 

“Compacts between individuals should be interpreted 
according to the natural, fair, and received acceptation of 
the terms in which they are expressed.” (U.S. vs. D’ Auter- 
vie, 10 How., 609.) 

“In the fulfillment of treaty stipulations a liberal spirit 
should be observed.” (1 Wall., 352.) - 

“That construction most favorable to its execution de- 
signed by the parties will be preferred.” (2 Whart. Dig., 
ant. 1, p. 34.) | 

“If two constructions become possible, ‘ one restrictive as 
to rights that may be claimed under it and the other liberal, 
the latter is to be preferred. Such is the settled rule of this 
court.’” (100 U. S., 487.) 


IX. 


Origin, Growth, and Particular Objects of the Clause—Its 
Operation. 


The treaty provision under special inquiry in this case, 
never having been by itself judicially interpreted, is enti- 
tled to further examination touching its origin, develop- 
ment, purpose, and operatfon. 

Such an examination will fortify this argument at EVERY 
point. 

The special value, significance, and operation of a treaty 
provision for the purpose ‘and according to the language 
expressed in article 9 of the Dominican treaty is aptly stated 
in a speech made by Mr. Madison on April 15, 1792, when 
he referred to a similar clause proposed for a British treaty 
(viz., article 15, elsewhere quoted in this argument) in these 
terms: 


“Tn the treaties which profess to put us on the footing of 
the most favored nation it is stipulated that where new favors 
are granted to a particular nation in return for favors re- 
ceived the party claiming the favor shall pay the price for 
it. This is just and proper where the footing of the most 
favored nation is established at all ; but this article gives to 
Great Britain the full benefit of all privileges that may be granted 
to any other nation without requiring from her the same equiva- 
lent privileges that were granted by such nation. Hence, it 
would happen that if Spain, Portugal, or France should open . 
their colonial ports to the United States in consideration of 
certain privileges in our trade the same privileges would 
result gratis and ipso facto to Great Britain.” 


So if the United States opens free trade to Hawaiian 
molasses the same privilege in our trade would result gratis 
and ipso facto to any nation whose treaty with us contained 
that precise stipulation. This is the identical engagement 
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specified in article 9 of the Dominican treaty, and this en- 
gagement is without qualification elsewhere in that treaty. 


: “No higher or other duty shall be imposed on the im- 
| portation into the United States of any article the growth, 
produce, or manufacture of the Dominican Republic or her 
fisheries and no higher or other duty shall be imposed on 
the importation into the Dominican Republic of any article 
the growth, produce, or manufacture of the United States or 
their fisheries than are or shall be payable on the like articles 
the growth, produce, or manufacture of any other foreign 
country or its fisheries.” (Article IX, Dominican.) 


A. (1.) In the limited consideration which this treaty 
language has hitherto received in diplomatic or juridical 4 
literature it has frequently, and perhaps at times unneces- ia 
sarily, been associated with obligations or rights more or a 
less dependent or obligations or rights appertaining to the 
most “favored nation.” 

From some cause, doubtless more or less accidental, but 
| unwarranted by history or by the language used, this treaty. 
article has usually been associated in the public mind, and 
indeed in the thoughts of some studious persons, with the 
common and ancient form of international obligation which 
has been recently termed the “ parity clause of the ordinary 
form of treaty.” 

This “ ordinary form ” is generally in terms that the par- 
ties “engage mutually not to grant any particular favor to 
other nations in respect to commerce and ‘navigation which 
shall not immediately become common to the other party, 
who shall enjoy the same freely if the concession were freely 
made or upon allowing the same compensation if the con- 
cession were conditional.” 

In the case at bar it is essential to disassociate this clause 
ie or any clause corresponding to it, or any considerations at- 
tendant upon such clauses, from the discussion of the signifi- 
cance and operation of the phrases actually employed in 
article IX of the Dominican treaty. 
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two provisions are independent of each other and subserve 
different purposes. The question here presented is, What is | 
the independent meaning of one of them—article [X—in 
the absence of the other? 

In so far as that meaning may be illumined by the force 
a and effect claimed for the treaty stipulations for advantages 
ait or rights which the “most favored nation” does or shall 
enjoy, it may prove useful to consider briefly the general 
scope and operation of such stipulations for the purpose of 
distinguishing their absence, and thus the more safely to 
construe that which is present and expressed. 

Indeed, the omission in the Dominican treaty of any al- 
lusion whatever to a “favored nation” is, inany view of the 
case, too significant to escape consideration. 

As tothe meaning and operation of treaty stipulations 
dependent upon rights, privileges, or exemptions “ which the 
most favored nation does or shall enjoy,” there have been 
at various times in our history some differences of opinion 
among American statesmen. Among European writers and : 
statesmen, however, there will be found a general conform- 
ity of opinion. 

When the incidents of international intercourse, the 
rights affecting navigation, domicil, private property, com - 
merce, trade in certain articles or with certain places, were 
not governed by general laws, but in each sovereignty were 
dominated by sovereign favor, it was not difficult for a sover- 
eign to measure one favor by another. Any attempt to dis- 
tinguish one favor from another by weighing their respective 
equivalents or compensations or otherwise was at the risk of 
the peace of the state or the annullment of treaty. 

In the history of the formative period of these United : 
States these considerations were not specially important. | 
Indeed, they were quite subsidiary to the main efforts (1) to 
harmonize and to unify into a homogeneous policy the for- 
eign relations of each and all of these United States, and (2) 


: ' i It is therefore in this case unnecessary to argue that these 
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after securing salutations and amity for the new nation to 
base the international relations of these United States upon 
a uniform eqyality in all matters relating to trade, naviga- 
tion, and commerce. While the history of theseefforts would 
be legitimately pertinent in the aspect stated, it is manifestly 
impracticable in this brief to treat of them either generally 
or in detail. In so far as they culminated, however, in 
treaties attained, laws made, or even in executive acts or de- 
partmental instructions, the purposes of American treaty- 
makers from 1776 to 1867 challenge attention in any ade- 
quate judicial consideration of the case at bar. Through 
this examination will be disclosed the blending and the dis- 
integration of the two provisions under inquiry and the 
forms of language by which the general purposes respect- 
ively covered by these provisions were molded to the various 
diversifying exigencies of our foreign relations. 


(2.) The war of 1812-1814 furnishes a convenient period of 
separation between important chapters in American diplo- 
macy. Theexperiences in the negotiations and operations of 
United States treaties prior to thatepoch had a notable influ- 
ence in the conduct of our subsequent relations. Renewed 
efforts were then initiated towards that reciprocity and equali- 
zation sought for by the founders of the Republic, and the in- 
fluence of congressional enactments for discriminations and 
countervailing duties was added to the skill of American ne- 
gotiators in securing satisfactory stipulations. The provis- 
ions thereafter established and the adequacy of the language 
incorporated into them to accomplish the purpose intended 
are no longer the subject of doubt. The general design had 
already been made clear, but wherever practicable laxity 
and ambiguity of expression had been superseded by precis- 
ion and definiteness according to the specific thing to be 
accomplished. 


(3.) The provision of article [X in question furnishes one 
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such illustration capable of abundant fortification from its 
history. : 

When first used in American treaties the phrase, refer- 
ring to merchandise, of “no other or greater duties” was 
limited in its application to the subjects of the contracting 
parties, and dependent upon duties “which the nations 
most favored are or shall be obliged to pay.” Moreover, it 
was associated with the further “parity clause of the ordinary 
form of treaty,” whereby the parties contracted not to grant 
particular favors wnich should not immediately become 


common upon similar equivalents. 
The following are the instances thus cited—the French 


treaty of February 6, 1778: 


“Arr. 2. The most Christian King and the United States 
engage mutually not to grant any particular favor to other 
nations, in respect of commerce and navigation, which shall 
not immediately become common to the other party, who 
shall enjoy the same favor freely, if the concession was freely 
made, or on allowing the same compensation, if the conces- 
sion was conditional. 

“Art. 3. The subjects of the most Christian King shall 
pay in the ports, wharves, roads, countries, islands, cities, or 
towns of the United States, or any of them, no other or 
greater duties or imposts, of what nature soever they may 
be or by what name soever called, than those which the 
nations most favored are or shall be obliged to pay, and 
they shall enjoy all the rights, liberties, privileges, immuni- 
ties, and exemptions in trade, navigation, and commerce, 
whether in passing from one port in the said State to an- 
other or in going to and from the same from and to any 
part of the world which the said nations do or shall enjoy. 

“Art. 4. Thesubjects, peoples, and inhabitants of the said 
United States, and each of them, shall not pay in the ports, 
wharves, roads, isles, cities, and places under the domination 
of his most Christian majesty in Europe any other or greater 
duties or imposts, of what nature soever they may be or by 
what name soever called, than those which the most favored 
nations are or shall be obliged to pay, and they shall enjoy 
all the rights, liberties, privileges, immunities, and exemp- 
tions in trade, navigation, and commerce, whether in passing 


from one port in the said dominions in Europe to another or 
in going to and from the same from and to any part of the 
world which the said nations do or shall enjoy. | 
“Art. 5. In the above exemption is particularly comprised 
the imposition of one hundred sous per ton established in 
France on foreign ships, unless when the ships of the United 
States shall load with the merchandise of France for another 
port of the same dominion, in which case the said ships 
shall pay the duty above mentioned, so long as other nations 
the most favored shall be obliged to pay it; but it is under- 
stood that the said United States, or any of them, are at lib- 
erty, when they shall judge it proper, to establish a duty 
equivalent in the same case.” (ist Ell. Dip. Code, 36.) 


The terms used in the language of these articles are sig- 
nificant and instructive. This treaty is alluded to by Sec- 
retary of State Adams (in his general instructions to Min- 
ister Anderson—preface 1 Ell. Dip. Code, p. 9) as being “ to 
the foundation of our commercial intercourse with the rest 
of mankind what the Declaration of Independence was to 
that of our internal government.” * * * “The pre- 
amble is believed to be the first instance on the dipiomatic 
record of nations upon which the true principles of all fair 
commercial negotiations between independent States were 
laid down and proclaimed to the world.” Alluding to the 
Declaration of Independence, Mr. Adams added: “The two 
instruments were parts of one and the same system, matured 
by long and anxious deliberation of the founders of this 
Union in the ever memorable Congress of 1776, and as the 
Declaration of Independence was the fountain of all our 
municipal institutions, the preamble to the treaty with 
France laid the corner-stone for all our subsequent transac- 
tions of intercourse with foreign nations.” * * * His 
minister was instructed that the above-quoted articles con- 
tained “the practical exposition of those principles which 
may serve as models for insertion in the projected treaty or 
in any other that we may hereafter negotiate with any of 
the rising republics of the South.” 
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(4.) The exemption of the subjects or people of the respect- 
ive contracting parties to “no othey.or greater duties ” than 
those which the most favored nations pay or shall pay has 
in later days been better expressed by reference to the pro- 
ductions of the respective treaty powers and comparison 
therewith of the duties or imposts paid on like productions 
by any other powers whatever. As this was the actual 
meaning and effect of the stipylations in the articles above 
quoted in 1778, so in the diversified relations of commercial 
intercourse in the year 1885 is the language improved, inten- 
sified, and made incapable of ambiguity, when, as in the 
case at bar, the reciprocal engagement stipulates that no 
other or higher duties shall be paid than are paid on the 
like products from any other nation. The meaning and 
effect-was the saine in 1778 and in 1867. 


(5.) In so far as’ the stipulations in this French treaty of 
1778 were measured by rights or advantages that the “na- 
tion most favored ” does or shall enjoy, there was in the use 
of those special terms no new departure in diplomacy. The 
special value of this treaty to the United States did not con- 
cern considerations particularly applicable to this phrase. 
Yet, if it were otherwise, the language employed followed 
the accustomed phrase of statecraft. Of this one illustration 
may suffice: 

By a treaty negotiated and signed between France and 
England in 1713 (peace of Utrecht) it was provided in its 
article VIII ,“that all subjects of the sovereigns of Great 
Britain and France in all places subject to their power on 
either side should enjoy the same privileges in all matters 
relating to ‘duties, impositions, or customs whatsoever con- 
cerning persons, goods and merchandise, ships, freights, sea- 
men, navigation, and commerce,’ as well as to tribunals 
etc.,” “which any foreign nation the most favored has, uses, 
and enjoys or may hereafter have, use, and enjoy.” 

By article LX it was engaged that within two months the 


English Parliament should pass a law repealing all prohi- 
bitions of French goods which had been imposed since 1664, 
and enacting that no French goods imported into England 
should pay higher duties than similar goods imported from any 
other European country ; and France was to repeal all pro- 
hibitions against the English goods that had existed since 
1664, and restore the tariff of that year. 

Here it is clear that the treaty-making powers stipulated 
directly for domestic legislation, obviously to render imme- 
diately effective a stipulation more or less dependent upon 
a favored-nation clause. The attempt to pass such legisla- 
tion in England produced the crisis which overthrew the 
Tory party. It was universally conceded that the effect of 
such an enactment would be to allow French wines to be 
brought into Great Britain upon the same duties as were 
then paid by the Portuguese under the treaty between Great 
Britain and Portugal. This treaty had stipulated that Por- 
tuguese wines should be admitted into England ata duty one- 
third less than imposed on French wines at the time of mak- 
ing the treaty. (See Lecky’s History of the 18th Century, 
Vol. 1, p. 154-5.) 

Thus the European statesmen of that day conceded the 
effect of dependency on favored-nation clauses to be that the 
stipulated immunity was immediately measurable by the 
privileges of the most favored nation and was in nowise 
dependent upon what the most favored nation had given as 
consideration for its favor, or whether it enjoyed it without 
any compensation or consideration. 

It was to avoid the necessity of recourse to the political 
power that American statesmen afterward stipulated (as here- 
inafter described), wherever possible, for absolute advantages 
dependent exclusively on the advantages actually enjoyed 
by “ any other foreign country,” irrespective of favor or com- 
pensation or the considerations by which those supposed ad- 
vantages had been secured. 
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i | (6.) This first American treaty of 1778 above referred to 
d was no accidental achievement. The provisions above 
quoted from it followed as closely as attainable the ends de- : 
sired by the able men who in that day shaped the destinies f 
of this country ; objects which,among other things, included ! 
equality and reciprocity in navigation and trade with the 
islands and colonial possessions of foreign powers as well as 
with their home territories; objects, indeed, which to this 
Fi day are not attained in our freaties with Great Britain, 
ai Spain, and other nations having valuable colonial posses- 
Bil sions. 
aati This treaty was based on a carefully matured “ plan” 
al | which Congress, 2s early as 1776, confided to its Committee 
aa of Secret Correspondence for proposals of treaties to foreign 
nations. _ 


Mr: J. C. B. Davis, says: 


“This remarkable state paper contains the germ (often 
expressed in the identical language) of many of the pro- i 
visions of subsequent treaties of the United States. In one : 
respect it was many years in advance of provisions actually 
incorporated into any treaty. Its first and second articles 
stipulated that the citizens of each country in the ports of the 
other should pay no other duties or imposts than the natives 
were required to pay, and should enjoy the same privileges, 
Ti immunities, and exemptions in trade, navigation, and com- 
aa) | merce which natives enjoy ; and the twelfth article contem- 

H plated a similar reciprocal agreement in respect of some 
exports. It was not until after the peace of 1814 that this 
principle of reciprocity was incorporated into a treaty of the 
United States.” (2 Whart. Int. L. Dig., p. 122.) The “plan,” 
thus described sufficiently for all present purposes, will be 
found in Secret Journals of Congress, volume 2, page 32; and 
2 Am. Arch., 5th series, p. 1349. 
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Upon this plan was immediately based the treaty of Octo- viv 
ber 8, 1782, with the Netherlands (3 Sec. J., 289). This | 
treaty recites as “the rules to be observed relative to the 
commerce and correspondence” it had in view between the 
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two countries to establish the most perfect equality and rec- 
iprocity for the basis of their agreement, and by avoiding 


all those burdensome preferences which are usually the 


sources of debate, embarrassment, and discontent, the par- 
ties stipulate in article 1 for amity, peace, and friendship; 
in articles 2 and 3 thet their respective peoples shall pay in 
all the dominions of the other “no other or greater duties” 
“than those which the nations most favored are or shall be 
able to pay.” It will be observed that there is absent from 
this treaty the ancient and in the presence of specific en- 
gagements the comparatively valueless provision that the 
parties engage “ mutually not to grantany particular favor to 
other nations in respect of commerce and navigation which 
shall not immediately become common to the other party, 
who shall enjoy the same freely if the concession were freely 
made, or on allowing the same compensation if the conces- 
sion were conditional.” The absence of an article in these 
terms in a treaty made thus early by the founders of our 
Government exhibits the significance in their view of the 
allusions in the foregoing preamble to “the sources of de- 
bate, embarrassment, and discontent.” 

Upon the foregoing plan also was immediately based the 


treaty with Sweden of April 3, 1783 (3 Sec. J. For. Aff., 


p. 369), in which by its articles 3 and 4 the people of the 
respective countries are not to pay in the other “any other 
nor greater duties nor imposts of what nature soever than 
those which the most favored nations are or shall be obliged 
to pay.” Of Sweden it has been said that it was the only 
power in Europe which at that time voluntarily offered its 
friendship to the United States, and, without solicitation, 
proposed a treaty, the form of which appears to have pre- 
ceded the treaty with the Netherlands. This circumstance 
may aid to explain thé presence in the treaty with Sweden 
of the general favored-nation clause above referred to, which 
is not found in the treaty with the Netherlands. 

At all events these treaties placed each of the powers in 
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respect of commerce and navigation within each and every . 


one of the United States on the footing of the most favored 
nation. ; 


(7.) It will save reference to authorities to quote here those 
parts of the instructions given to our ministers in 1783 and 
in 1784. They are as follows: Instructions of October 29, 
1783 (found in 3rd Vol. Sec. J of Congress, For. Aff., 1781, 
1786, p. 412). eek, 


“« * * * Secondly. You are instructed to meet the 
advances and encourage the disposition of the other com- 
mercial powers of Europe for entering into treaties of amity 
and commerce with these United States. In negotiating on 
this subject you will lay it down as a principle, in no case to 
be deviated from, that they shall, respectively, have for their 
basis the mutual advantage of the contracting parties on 
terms of the most perfect equality and reciprocity, and not to 
be repugnant to any of the treaties already entered into by 
the United States with France and other foreign powers.” 


In a resolution on same date Congress recites: ‘ That, hav- 
ing founded the commercial system of these States on the 
basis of equality and reciprocity,” * * * it will cheerfully 
unite in encouraging the most friendly intercourse,” &c., &c., 
&e. 

The instructions to the ministers plenipotentiary to nego- 
tiate treaties of commerce with the #uropean nations of May 
7, 1784, were as follows: 


“ Whereas instructions, bearing date the 29th day of Octo- 
ber, 1783, were sent to the minister plenipotentiary of the 
United States of America at the Court of Versailles, empow- 
ered to negotiate a peace, or to any one or more of them, for 
coneerting drafts or propositions for treaties of amity and 
commerce with the commercial powers of Europe : 

Resolved, That it will be advantageous to these United 
States to conclude such treaties with Russia, the Court of 
Vienna, Prussia, Denmark, Saxony, Hamburg, Great Britain, 
Spain, Portugal, Genoa, Tuscany, Rome, Naples, Venice, 
Sardinia, and the Ottoman Porte. 


ll i 


Resolved, That in the formation of these treaties the fol- 
lowing — be carefully stipulated : 

1st. That each party shall have a right to carry their own 
produce, manufactures, and merchandise in their own bot- 
toms to the ports of the other, and thence the produce and 
merchandise of the other, paying, in both cases, such duties 
only as are paid by the most favored nation, freely, where it 
is freely granted to such nation, or paying the compensa- 
tion where such nation does the same. 

2. That with the nations holding territorial possessions in 
America a direct and similar intercourse be admitted be- 
tween the United States and such possessions; or, if this 
cannot be obtained,then a direct and similar intercourse 
between the United States and certain free ports within such 
epee ; that, if this neither can be obtained, permission 

stipulated to bring from such possessions, in their own 
bottoms, the produce and merchandise thereof to their States 
directly, and for these States to carry in their own bottoms 
their produce and manufactures to such possessions directly. 

3. That these United States be considered in all. such 
treaties and in every case arising under them as one nation, 
upon the principles of the Federal Constitution. 


x * * * * a x 


9. That these instructions be considered as supplementary 
to those of October 29, 1783, and not as revoking, except 
when they contradict them; that where in treaty with a 
particular nation they can procure particular advantages, to 
the specification of which we have Sai enabled to descend, 
our object in these instructions being to form outlines only 
and general principles of treaty with many nations, it is our 
expectation they will procure them, though not pointed out 
in these instructions; and where they may be able to form 
treaties on principles which, in their judgment, will be more 
beneficial to the United States than those herein directed to 
be made their basis, they are permitted to adopt such prin- 
ciples; * * * and that it will be agreeable to us to have 
supplementary treaties with France, the United Netherlands, 
and Sweden, which may bring the treaties we have entered 
into with them as nearly as may be to the principles of these 
now directed, but that this be not pressed if the proposal 
should be found disagreeable.” 
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nation on every article. This stipulation leaves each party 
at liberty to regulate their own commerce by general rules, 
while it secures the other from partial and oppressive dis- 
criminations. The difficulty which “arises in our case is with 
the nations having American territory. Access to the West 
Indies is indispensably necessary to us; yet how to gain it 
when it is the established system of these nations to exclude 
all foreigners from their colonies. The only chance seems to 
to be this: Our commerce to the mother country is valuable 
to them. We must endeavor, then, to make this the price of 
an admission into their West Indies, and to those who refuse 
the admission we must refuse our commerce or load theirs 
by odious discriminations’ in our ports. We have this cir- 
cumstance in our favor, too, that what one grants us in their 
islands the cthers will not find it worth their while to re- 
Se Met: 


(8.) Under the instructions, and of course shaped more or 
less by the views of Jefferson above quoted, was consum- 
mated the treaty with Prussia of September 10th, 1785 (4 
Sec. J., 25; Davis Treaties, p. 707). In this treaty articles 
2, 3, and 4 show that in respect to the favors there stipulated 
for, adequate provision was made wherever possible for im- 
mediate self-execution of the treaty. Thus in regulating 
commercial intercourse by perfect reciprocity for each in 
its own vessels in the dominions of the other, rights were 
expressly reserved to retaliate and prohibit against other 
nations where restrictions might render such a policy ex- 
pedient, and “ when reasous of state shall require it. In this 
case the subjects or citizens of either of the contracting parties 
shall not import nor export the merchandise prohibited by 
the other, but if one of the contracting parties permits any © 
other nation to import or export the same merchandise the 
citizens or subjects of the other shall immediately enjoy the 
same liberty.” Thus, by exact specification, it was the mani- 
fest intent that the treaty, although more or less dependent 
upon what was accredited to a favored nation, was, never- 
theless, self-executing and immediately operative under the 
circumstances stated. Article 2 of this treaty provided that 
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“subjects of His Majesty the King of Prussia may frequent 
all the coasts and countries of the United States of America 
and reside and trade there in all sorts of produce and manu- 
facturesand merchandise, and shall pay within thesaid United 
States no other or greater duties, charges, or fees whatsoever 
than the most favored nations are or shall be obliged to pay, 
and they shall enjoy all the rights, privileges, and exemp- 
tions in navigation and commerce which the most favored 
nation does or shall enjoy, submitting themselves, neverthe- 
less, to the laws and usages there established, and to which 
are submitted the citizens of the United States and the citi- 

zens and subjects of the most favored nations.” 

Again, in this treaty is clearly exhibited the intentions of 
the contracting parties that the measure of the engagements 
stipulated should be sufficiently exact to become immedi- 
ately enforceable as municipal law, and not to require, before 
being made effective, any exercise of discretion or appeal to 

F the judgment of any political authority. Indeed, in no other 
| way was it possible, according to the views and policies of 
our statesmen of that day, to secure for the United States 
that equality and reciprocity which was the fundamental 
principle of our foreign relations. 

It will be further observed that these’ treaties also con- 
tained stipulations concerning rights in times of war on land 
and sea of neutrals and of non-combatants, and about other 
matters tending in their nature to ameliorate the asperities 
of war, while, at the same time, they recognized the new 
nation in the international family with rights to control its 
own commercial relations with foreign powers. 


(9.) These treaties also necessitated unity at home, in that 
they placed each of the treaty powers “in respect to com- 
merce and navigation within each and every State on the foot- 
ing of the most favored nation.” In the case of Prussia 
duties upon its products imported into any of our States 
should be only as much as should be paid by the most 
favored nation. 
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(10.) These circumstances further occasioned the necessity 
on the part of the United States of a uniform judicial power, 
lest the failure of some local authority to enforce treaty stip- 
ulations might defeat our foreign policy ; hence was evolved 
the constitutional supremacy of treaties. 

The Federalist (letter No. 22)says: “A circumstance which 
crowns the defects of the confederation remains yet to be 
mentioned, the want of a judiciary power. Laws are a dead 
letter without courts to expound and define their true mean- 
ing and operation. The treaties: of the United States, to 
have any force at all, must be considered as part of the law 
of the land. Their true import, as far as respects individ- 
uals, must, like all other laws, be ascertained by judicial 
determination. To produce uniformity in these determina- 
tions they ought to be submitted, in the last resort, to one 
supreme tribunal.” 

That this result was abundantly attained has been so fre- 
quently declared by the judiciary, and is so well recognized 
by all other departments of the Government, that the propo- 
sition requires no fortification before this Court. It is well. 
expressed by Secretary of State Livingston June 3, 1833: 
“The Government of the United States presumes that when- 
ever a treaty has been duly concluded and ratified by the 
acknowledged authorities competent for that purpose an 
obligation is thereby imposed upon each and every depart- 
ment of the Government to carry it into complete effect, ac- 
cording to its terms, and that on the performance of this 
obligation consists the due observation of good faith among 
nations.” 

In the same spirit was the proclamation of the Continental 
Congress, dated January 14, 1784, enjoining the people with 
reference to the Paris treaty that “with that good faith 
which is every man’s surest guide within their several 
offices, jurisdictions, and vocations they carry into effect 
the said definitive articles and every clause and sentence 
thereof.” 
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B. (1.) It is very clear from the foregoing that during the 
first generation of the history of this Government two things 
at least were sought after with respect to our foreign com- 
mercial relations: One was the entry and departure of Amer- 
ican vessels in all the ports and dominions of the foreign 
country with whom a convention was sought, upon as favor- 
able terms as were accorded by that power to any other for- 
eign nation, with a reciprocal equivalent concession by the 
United States to the vessels of the contracting country; and, 
secondly, the exportation of the products of the United 
States into the dominions of the foreign sovereign with no 
higher or other duties than were chargeable by that sover- 
eign to any other foreign nation, with the equivalent recip- 
rocal concession that the United States would not impose 
upon the products of dominions of the contracting power 
any higher or other duties or charges than were imposed on 
the like pruducts of any other foreign country. It goes 
without saying that, in addition to these objects sought to 
be attained, there were the more general purposes of freedom 
of travel and protection of person and of property in the re- 
spective dominions of the contracting powers. These latter 
reciprocities of amity and of protection of persun and of 
property in the dominions of the respective parties were in 
general successfully and satisfactorily introduced into all the 
early conventions to which the United States was a party, 
and were readily agreed upon in satisfactory terms between 
our representatives and the representatives of the powers 
which were willing to enter intoconventions with the United 
States. The substantial difficulties to be overcome, how- 
ever, in the treaties bearing more directly upon commerce 
related to the proposed equality and reciprocity in the car- 
rying trade and to the proposed reciprocal exchange of the 
products and resources of the parties to a convention. 


(2.) In the beginning of our history the colonial policy of 
European nations and their navigation laws had left to for- 
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eigners no other than an indirect trade with colonies through 
the mother countries. We sought to break through that 
colonial policy and to secure for our flag reciprocity and 
liberty to trade. , . 

In 1782 Livingston wrote Franklin, in speaking of the 
subjects of discussion in negotiations with England and 
France: 

“Two things:are of great momen: to us, one of which, at 
least, would meet with no difficulty,if France and England 
understood their true intergsts—I-mean the West India 
trade, and the right to cut logwood and mahogany. With- 
out a free admission of all kinds of provisions into the islands 
our agriculture will suffer extensively. This will be severely 
felt at first, and when it remedies itself, which it will do in 
time, it must be at the expense of the nations that share our 
commerce. It will lessen the consumption of foreign sugars,” 
etc. * * * (4 Dip. Corr., p. 13.) 

So when these clauses failed he wrote again (2., 13) in 
1783: 


“T am sorry that the commercia! article is stricken 
out; it would have been very important to us to have got a 
footing at least in the British West Indies as a means of 
compelling France to pursue her true interest and ours by 
opening her ports also to us.” 


It was in pursuance of these views that clauses of the 
character in question were inserted whenever practicable. 

Thus, from the inception of the Government was it our 
definite policy to induce the governments of Europe having 
colonial possessions in the West Indies to place the com- 
mercial relations between the United States and such colo- 
nial pessessions upon the same footing as obtained between 
those powers and the United States in relation to their Eu- 
ropean territories. This effort has not yet succeeded. 


(3.) It further appears that immediately upon establishing its 
own unity and solidification at home and recognition abroad it 
was the policy of the United States to stipulate with comprehen- 
sive detail the conditions under which our foreign commerce 
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should be carried on and to fix in unequivocal terms the obliga- 
tions on the one hand of the foreign power and on the other hand 
the municipal law of this country by which our foreign commerce 
: should be regulated. 
| As little as possible should be left uncertain. The doors 
f opening upon political discretion should, wherever practica- 
ble, be closed. Even the engagement not to grant particu- — 
lar favors was an inhibitory one upon Congress or the treaty- 9 
making power rather than obligation calling for the per- : 
formance on the part of this Government of some affirmative 
act. Whenever stipulations were necessarily dependent 
upon future events.great care was exercised to state definite 
and ascertainable conditions capable of judicial cognizance’ 
and so to phrase provisions of this character that officers and 
courts might readily enforce them. This American idea 
was, in notable instances, approved by European diplomatists, 
as it would tend to “ prevent those misunderstandings which 
might arise” from the use of equivocal terms. (4 Dip. Corres., 
pp. 210-211.) 

It was for this reason that the use of the term “ favored : 
nation” in the description of stipulations of special value - 
came to be disapproved of by the Americans. In treaties 
subsequent to those already mentioned with France, Nether- 
lands, Sweden, and Prussia it is avoided wherever possible. 
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(4.) Thirty years before Mr. Clay elaborated upon the dis- 
advantayes of using the term “ favored nation” as the meas- 
ure of an engagement our Constitution founders had unos- 
tentatiously tried to eliminate it. The instructions to Min- 
| ister Jay (Am. St. Pa., For. Rel., Vol. I, p. 473) were to avoid 

the use of the expression “favored nation” as leading to . 
“ embarrassments,” and the expression, found in the project 
submitted to him by Lord Granville, in a provision exactly 
corresponding to article IX of the Dominican treaty, disap- 
peared from the language as finally agreed upon. Indeed, 
the language of the Jay treaty (1794) so nearly corresponds 
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and constitutes the first precedent by which article IX of 
the Dominican treaty and its predecessors was framed that 
at the risk of space article XV of the treaty with Great 
Britain of 1794 is herewith printed oposite the correspond- 
ing sentences of this article IX. 


ARTICLE XV. 


itis agreed that no other or higher 
duties shall be paid by the ships or 


| 


| 


ARTICLE IX. 


No higher or other duty shall be im- 


_ posed on the importation into the 


merchandise of the one party in the | 


ports of the other than such as are 
paid by the like vessels or merchah- 
dise of all other nations. , 
Nor shall any other or higher duty 

be imposed in one country on the im- 
. portation of any articles the growth, 
produce, or manufacture of the other 
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than are or shall be payable on the im- | 
portation of the like articles being of | 
the growth, produce, or manufacture ) 
| FOREIGN COUNTRY or its fisheries. 


of ANY OTHER FOREIGN COUNTRY. 


Nor shafl any prohibition be im- | 
posed on the exportation or importa- | 


tion of any articles to or from the 
territories of the two parties respect- 
ively which shall not equally extend 
to all other nations. 


| tion of any article to the 
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United States of any article the 
growin produce, or manufacture of 
the Dominican Republic or of her 
fisheries and no higher or other duties 
shall be imposed on the importation 
into the Dominican Republic of any 
article the growth, produce, or manu- 
facture of the United States or their 
fisheries than are or shall be payable 
on the like articles the growth, pro- 
duce, or manufacture of ANY OTHER 


No otheror higher duties or charges 
shall be imposed in the United States 
on the exportation of any article to 
the Dominican Republic nor in the 
Dominican Republic on the exporta- 

United 
States than such as are or shall be 
ayable on the exportation of the 
ike article to any other foreign coun- 
trv. 

‘No prohibition, &c., in either 
country which shall not equally ex- 
tend to every other foreign country. 


(5.) There is no room historically for the claim that this 


coincidence is accidental. 


The wise caution thus exhibited 


became thereafter a fundamental principlein our diplomacy, 
and has been continuously observed in all practicable cases 
without deviation through successive administrations. 

The wisdom of this course will never be assailed in the 
light of the prolonged discussions and grave embarrassments 
that have arisen between our own and foreign governments 
as tothe meaning and application of the term “favored 
nation” in some treaty provisions other than those under 


present consideration. 


The claims made upon this Govern- 
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ment at various times have not indicated any serious di- 
versity among European statesmen as to the significance 
and operation of this term, while among American publi- 
eists the opinions expressed have not always been uniform. 
Indeed, in the course of some controversies the United States 
executive authorities have been charged with treading on 
the edge of pretext instead of keeping within the limits of 
sound argument. 


(6.) It is no purpose of this argument, however, to quarrel 
with the significance anywhere or by any authority sought 
to be attached to the use of the term “favored nation ” in 
any particular treaty provision, because in the case at bar there 
is no such expression to be interpreted. It is not found in the 
Dominican treaty, and the only usefulness of this line of 
considerations consists in the more perfectly to distinguish 
the significance of the expressions of the stipulations other- 
wise stated. 


(7.) For all the purposes of this case it may be conceded 
that the meaning of the term “favored nation,” if found in 
the Dominican treaty, would be substantially that indicated 
by Mr. Justice Field in Bartram vs. Robertson, 122 U. S. Rep., 
or, to express the argumentative concession in a more gen- 
eral way, upon the authority of Mr. Gallatin (February 
27, 1823): 

“The United States contend that the right to be treated 
upon the footing of the most favored nation when not other- 
wise defined and when expressed only in those words is that and 
can only be that of being entitled to that treatment gratui- 
tously, if such nation enjoys it gratuitously, and on paying 
the same equivalent if it has been granted in consideration 
of an equivalent.” 

The expression, therefore, of being placed on “the footing 
of the most favored nation” was phrased with reference to 
a claim based exclusively upon the right to be so treated as 
the result of a general clause “ expressed only in those words,” 
8 
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and was not addressed to any defined specification relating 
to no other or higher duties. Claims for lower imposts 
resting exclusively upon a specific clause like that now 
before this Court have seldom occurred. Whatever differ- 
ences of opinion diplematic correspondence may exhibit 
that apparently pertain-to this issue will be found upon ex- 
amination to have proceeded from the consideration of those 
general clauses and not from unqualified special stipulations, 
such as that under consideration. 
@ , 
Y q 

(8.) For the sake of argument, however, and indeed for 
all the purposes of this case, it might, without disturbing the 
contentions otherwise made in behalf of the plaintiffs in 
error, be conceded (although such concession is unnecessary) 
that Mr. Gallatin has correctly stated the meaning of a gen- 
eral favored-nation clause. Under this view there must be 
some sound reason, and not accident, to explain why such a 
general favored-nation clause is so little relied upon, and, 
indeed, frequently omitted in our treaties since 1815, and is 
carefully kept out of the present Dominican treaty. 


C. A new chapter in American diplomacy may be said to 
begin with the convention of 1815 with Great Britain. The 
negotiations concluded by this convention “secured national 
treatment for our vessels; equal terms for cargoes, whether 
imported or exported in the United States or English ships; 
equal import duties on the produce of the United States as on like 
articles the produce of other foreign nations,” although inter- 
course between the two nations was restricted to the products 
of either or, in other words, to the direct trade. In respect 
to the ground actually covered by this convention, however, 
the principles covered by the treaty and the phrases used to 
secure their adequate application to affairs expose in no un- 
certain manner the conditions and regulations which Amer- 
ican statesmen sought to apply to all our intercourse with 
foreign nations. It was not until many years afterwards 
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that these principles became embodied in other treaties, and, 
indeed, to this day they are not applied in some of our exist- 
ing conventions. Ah chee 

The influence of the policy and its achievements attend- 
ing our negotiations with Great Britain at this period upon 
our subsequent diplomatic relations justify the following 
extract from a paper of Mr. Adams by way of further de- 
scription: 


“By the convention of July 3, 1815, the commercial inter- 
course between the United States and the British territories 
in Europe was placed, in relation to navigation and revenue, 
on the following footing: 

“1st. No other or higher duties on importation are to be 
imposed in either. country on any articles the growth, pro- 
duce, or manufacture of the other than are payable on the 
like articles being the growth, produce, or manufacture of 
any other foreign country. 

“2d. No higher or other duties or charges on exportation 
are to be imposed on any article exported to the two coun- 
tries, respectively, than are payable on the exportation of 
the like articles to any other foreign country. 

“3d. No prohibition on exportation or importation of 
articles the growth, produce, or manufacture of either coun- 
try to the other which shall not equally extend to all other 
nations. 

“Ath. No higher or other duties or charges to be imposed 
in the ports of either party upon the vessels of the other than 
upon its own. | 

“5th. The same duties to be paid on the importation of 
articles the growth, produce, or manufacture of either coun-. 
try into the ports of the other, whether imported in the ves- 
sels of the United States or of Great Britain. 

“6th. The same duties to be paid and the same bounties 
allowed on the exportation of articles the growth, produce, or 
manufacture of either country to the other, whether ex- 
ported in British or American vessels; and, | ; 

“7th. In cases of drawback, respectively, the amount of 
drawback to be the same, whether the goods exported were’ 
originally imported in a British or an American vessel. 

“8th. Reservation of rights in re-exportation to a foreign 
country to regulate drawbacks. 
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“9th. West India intercourse with the United States not 
to be affected by any of these provisions, but ‘ each party to 
remain in complete possession of its rights with reference to 
such intercourse.’” (6 Am. St. Pa., For. Rel., p. 223, dated 
June 23rd, 1823.) 7 


It is noteworthy that at the head of this epitome, and esti- 
mated as of the first importance, is the provision for 
equalization of duties upon all similar products, a provision 
corresponding with the terms of article [X of the Dominican 
treaty. 

When Secretary Monros wroté, April 15, «1815, that 
“The treaties between the United States and some of the 
powers of Europe having been annulled by causes proceed- 
ing from the state of Europe for some time past and other 
treaties having expired, the United States have now to form 
their system of commercial intercourse with every power, as 
it were, at the same time,” it is manifest that the system of 
commercial intercourse in contemplation was to beestablished 
upon the principles covered in Mr. Adams’ foregoing digest. 
Secretary Fish thus more briefly epitomizes: ‘“‘ Reciprocity 
and equalization to be achieved by legislation were at that 
time the American solution of perfect commercial relations 
between the two nations.” (See his letter April 9, 1873, 
For. Rel., part 2, 725.) 

The first treaty, however, establishing the United States 
policy of reciprocity not only in respect of vessels, but as to 
cargoes and extending in its operations to all the dominions 
of the treaty powers wherever situated, was in 1825. The 
treaty with the Central American Republic of that year re- 
duced the new departure in American diplomacy to a com- 
prehensive formal basis and furnished the outlines and 
- ground-work for all the future efforts of the treaty-making 
power of the United States. 


X. 


The meaning or application of article 5 of this treaty has 
never been questioned and is abundantly explained by his- 
tory and contemporaneous declarations. The correspondence 
between article 5 of the Central American treaty and article 
9 of the Dominican treaty is worthy of exhibition by the 


following parallel : 


ARTICLE 5. Central American. 


No higher or other duties shall be 
imposed on the importation into the 
United States of any articles the pro- 
duce or manufactures of the Federa- 
tion of the Center of America, and 
no higher or other duties shall 
be imposed on the importation into 
the Federation of the Center of Amer- 
ica of any articles the produce or 
manufactures of the United States 
than are or shall be payable on the 


like articles being the produce or | 


manufacture of any other foreign 
country. 

(Then follows a similar clause as 
to exportations. ) 

Nor shall any prohibition be im- 


ARTICLE 9. Dominican. 


No higher or other duty shall be 
imposed on the importation into the 
United States of any article the 
growth, etc., of Dominican Republic, 
* * * and no higher or other duty 
* * * upon the importation into 
the Dominican Republic of any 
article the growth, etc., of the United 
States than are or shall be payable 
on the like articles the growth, etc., 
of any other foreign country. * * * 

(Then follows a similar clause as 
to exportations. ) 

No prohibition, etc., as to imports 
from or to either county “ which 
shall not equally extend to every 
other foreign country.”’ 


posed, etc., etc., etc., as to exporta- 
tions or importations in either 
country “which shall not equally 
extend to all other nations.”’ 


The statement that the earlier article above quoted was 
the ground-werk not only for the article of the Dominican 
treaty under consideration, but for all similar provisions 
found in various forms in treaties which the United States 
have made with some of the foreign powers, should not, in 
the light of history, require any fortification before this 
Court. It may be convenient, however, to embody here 
some notable authorities other than a comparison of phrases, 
observing, however, at the same time, that the provision 
does not exist in existing treaties between the United States 
and some of the great powers, with whom its advantages are 
yet to be secured (France and Spain). 


. 
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(1.) Referring to what had been the effort of the United 


States in earlier times, Mr. Clay wrote to Mr. Gallatin, in 
1824, that what the United States had contended for and 
on what the parties could not then agree was that American 
produce “should be admitted into the British colonial ports 
upon the same terms as similar produce from anywhere else” — 
that is, from a British possession or any foreign country. 
(6 Am. St. Pa., For. Rel., p. 261.) Referring to what he had ac- 
complished in his treaty with Central America and what he 
desired to accomplish i in the treaties for which it was to be 
the basis, Mr. Clay, two years afterwards, wrote ‘to Mr. Gal- 
latin, June 19, 1826 (zbid., p. 248), as follows: “ Your discus- 
sion on this subject (colonial trade) may take such a direction 
as to present a favorable occasion for testing the extent to 
which the British government is disposed to carry the most 
liberal commercial doctrine each professes as proclaimed to 
the world. With that view and for settling at once all 
claims on the question whether the vessels of the United 
States shall be permitted to engage in the trade between'the 
British colonies and foreign countries, you are hereby au- 
thorized to propose, as a general regulation, applicable to 
the British dominions in Europe as well as in this hemi- 
sphere, or wherever situated, that whatever can be lawfully 
imported into one country-in its own vessels may be also 
imported into it in the vessels of the other country, the vessel 
and the cargo being in both instances the same and no 
higher or other duties. This will leave the capital and indus- 
try of the two nations concerned in navigation to a free 
competition upon equal terms, and that is understoud to be 
the policy which the British government has recently an- 
nounced. On this broad and extensive principle a treaty 
with the Republic of the Center of America was concluded 
on the 6th of December last, and was subsequently ratified 
by the President, with the advice and consent of the Sen- 
ate, it is believed, given unanimously. We have not yet 
heard of its ratification by the other power, and, of 
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course, its promulgation at present would be prema- 
ture, but a copy of it is now placed in your posses- 
sion. -A treaty with Denmark, embracing the same 
principles under sume modifications and limitations, was 
signed at Washington on the 26th of April, the present year, 
to the ratification of which the Senate has also consented and 
advised with equal unanimity. Sufficient time has not yet 
elapsed to receive the Danish ratification, but a copy of this 
treaty is also confided to you. If Great Britain will assent 


to neither principle, if she insist upon engrossing the whole 


trade, not only between her colonies and the European do- 
minions, but also between those colonies and foreign coun- 


tries, to the exclusion from both of the navigation of the 


United States, it will then be necessary to insert a clause in 
the convention expressly reserving to each party the right, by 
existing or other laws, to restrict trade bétween the United 
States and the British colonies to the direct intercourse be- 
tween them.” | 

That the subject of equalization of duties on importations 
of similar productions from any foreign place was an im- 
portant and active factor in all of the negotiations of these 
periods is further evinced by an extract from Sixteenth Brit- 
ish Protocol of 1824, reading: 


“That upon vessels of Great Britain and of her colonies 
admitted by law into all and every one of the ports of the 
United States, and upon any goods, wares, or merchandise 
lawfully imported in the said vessels, no higher or other du- 
ties of tonnage or import and no charges of any kind shall 
be levied or exacted than upon vessels of the United States, 
including all vessels of each and every one of the said States, 
or upon like goods, wares, or merchandise imported into the United 
States from any other foreign port or place whatever.” (6 Am. 
St. Pa., p. 242.) 7 . 


Referring to the Central American treaty and the first 


| European treaty (Denmark), which had been founded upon 


it, President John Quincy Adams gave special emphasis, in 
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his message of December 5, 1826, and drew particular at- 


| tention to the distinction between the absolute stipulation of 


no higher duties than those imposed on similar tmportations 
from any other foreign country and a ¢tipulation dependent 
upon a favored nation: He said: 


“These treaties have established between the contracting 
arties the principles of equality and reciprocity in their 
edad and most liberal extent, each party admitting the 
vessels of the other into its ports laden with cagoes of pro- 
duce and manufactures of any country of the globe upon the 
payment of the same duties of tonhage and import that are 
chargeable on our own. They have further stipulated that 
parties shall hereafter grant no favor of navigation or com- 
merce to any nation which shall not upon the same terms be 
granted to each other (7. ¢., a political grant); and that neither 
party will impose upon articles of merchandise, the produce 
or manufacture of the other, any other or higher duties than 
upon the like articles being the produce or manufacture of 
any other country.” | 


To these principles Denmark excepts a colony in the Arc- 
tic seas, but not her West Indies. 

In the whole history of American politics no party, no 
statesman, has quarreled with this exposition or the policy 
it describes. In 1829 Mr. Van Buren instructed Minister 
McLane, at London, in this language: 


“The policy of the United States in relation to their com- 
mercial intercourse with other nations is founded on prin- 
ciples of perfect equality and reciprocity. By the adoption 
of these principles they have endeavored to relieve them- 
selves from the discussions, discontents, and embarrassments 
inseparable from the imposition of burdensome discrimina- 
tions. These principles were avowed when they were yet 
struggling for their independence, are recorded in the first 
treaty, and have been adhered to with the most scrupulous 
fidelity.” 


Secretary Howell Cobb, June 16, 1860, approvingly: 
quotes this language (House of Rep. Ex. Doc. 96, 36th Con- 
gress, Ist session). 
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(2.) That the meaning to be given to the article in question 
is exactly as contended for by plaintiffs in error in the case 
at the bar, and no other, is further obvious by an inspection 
of the next important European treaty made under the au- 
spices of Mr. Clay. In the British treaty of 1828 (see its 
articles 2, 3, 4, 5, and 6), establishing absolute equalization 
and reciprocity of commerce and navigation, as well as duties 
of any kind, both on vessels and cargoes, the engagements 
are not dependent on any favor that has been-or shall be 
granted to any other nation. On the contrary, the impor- 
tant engagements in these respects are dependent exclusively 
upon the absolute conditions specified. If this were not so, 
the care and particularity of the details covered by these 
articles were spent in vain, and there would be no reason or 
propriety in the strenuous adherence to the basis upon which 
the negotiations were consummated. Any other rule of in- 
terpretation and operation of those articles than such arule as 
is contended for in this argument would, in fact, abrogate 
the treaty or, at all events, render it absolutely valueless in 
the light of Mr. Clay’s instructions and the expressions of 
the statesman under whose auspices it was attained. 

By this time the sagacious distinctions pointed out by Mr. 
Madison in 1792 had attained some fruition in our strug- 
gling diplomacy. 


XI. 
_ Instances of Diplomatic Differences. 


(1.) One of the earliest controversies in our history arising 
under any favored nation clause of a treaty occurred in the 
claim made by France under the 8th article of the treaty 
ceding Louisiana to the United States (1803), which stipu- 
lated for the ships of France treatment in the ports of the 
United States “upon the footing of the most favored na- 
tions.” France claimed for its vessels in Louisana ports all 
the advantages that were granted to the English nation in 
9 
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all ports of the United States. This claim gave rise toa 
long and serious contention in which the views of the French 
representatives as to what was meant by treatment on the 
“footing of the most favored nations ” 4ere directly at vari- 
ance with the construction given to that clause by the rep- 
resentatives of this country. Whatever may be the merits 
of these respective contentions, the noteworthy fact in this 
connection is that no agreement upon the subject was 
reached, and the historical difference between European 
statesmen and American statesmer, remains. . 

The controversy was only adjusted by a new treaty, and 
therefore neither party yielded anything in argument. 


In the course of this controversy Secretary John Quincy 
Adams, December 23rd, 1817, wrote: French vessels “ are 
treated in the ports of Louisiana upon the footing of the 
most favored nation; and that neither the English nor any 
other foreign nation enjoys gratuitous advantage there 
which is not equally enjoyed by France.” But English ves- 
sels are admitted upon the payment of the same duties as 
United States vessels, on condition that United States ves- 
sels shall likewise be admitted into Great Britain. The 8th 
article stipulates for ships of France treatment upon the 
“footing of the most favored nations.” But it does not 
say, and cannot be understood to mean, that France should 
enjoy as a free gift that which is conceded to the United 
States for a full equivalent. The argument is. then con- 
tinued at length in this strain, and the assurance given that 
“French vessels shall enjoy gratuitously every favor in- 
dulged gratuitously to others, and every additional favor 
upon the reciprocation of the same to vessels of the United 
States in France.” 


To all this De Neuville replies at length, arguing “ that 
they (vessels) shall undoubtedly and positively be treated 
upon the footing of the most favored nation, and it makes 
no difference whether that treatment be the consequence of 
a gratuitous or a conditional concession ; the article has no re- 
striction.” ‘To require further equivalent is to require France 
to pay twice. (Sth Am. St. Pa., 2nd Series, p. 641, 642.) 
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Mr. Adams’ idea was that “English vessels pay there 
(Louisiana) no higher or other duties than our own; not by 
favor, but by bargain” (5th Am. St. Pa., For. Rel., p. 646). 
Even this argument would not apply to the case at bar, in- 
asmuch as the Dominican treaty in controversy contains no 
engagement whatever dependent wpon the footing of any favored 
nation. | 

The French representative, however, forcibly summons 
Vattel as an authority for his construction, in the following 
extract (Vattel, Book 2, ch. 26, p. 283): “ We do not pres- 
ume that sensible persons had anything in view in treating 
together or in forming any other serious agreement. The 
interpretation which renders a treaty null and without effect 
cannot, then, be admitted. Every clauseshould be interpreted 
in such a manner as that it may have its effect and not be 
found vain and illusive.” 


2. In the French treaty of 1822, by which the foregoing 
controversy was allayed, there was a stipulation that French 
vessels coming from France and laden with the produce of 
France should be “exempt from all duties but those for 
which it provided.” The good faith of this Government, as 
well as the meaning of a specific stipulation touching duties, 
is illustrated by the action of Secretary of State Clay upon 
the claim of France for restitution of duties claimed to have 
been exacted in violation of this treaty. In 1827, March 20, 
Mr. Clay declared that the exemption stipulated for was not 
lost because such vessels touched at colonial dependencies of 
France, and the duties were ordered to be refunded. He 
said: “ To entitle vessels of the two countries reciprocally to 
the rate of duties which the convention stipulates, all that is 
necessary is that their cargoes sball consist of articles of the 
growth, produce, or manufacture of those countries respect- 
ively.” (So in the case at bar plaintiffs in error claim that 
all that is necessary is that the cargoes should be like arti- 
cles the products of the treaty country, corresponding to 
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articles exempted by law from duty.) So Mr. Clay declared 
that an American vessel did not lose the benefit of the treaty 
stipulation by touching at a British port. Hence,in sucha 
case, Mr. Clay made the claim on France for a refund of the 
duties which had been exacted, saying that some other mode 
must be devised to prevent fraudulent practices not author- 
ized by the convention than the mode of subjecting the 
cargo “to a higher rate of duty” than the terms of the con- 
vention warranted. (6th Am. St. Pa., For. Rel., p. 828, 829.) 

Thus, in the case at bar, some other mode must be de- 
vised to place a duty on molasses from Dominica (in the 
absence of any effective statute) than to subject it to a higher 
duty than exactly stipulated for in the particular event con- 
templated by the treaty engagement, to wit, a low duty upon 
or exemption for molasses when imported from another 
country—Hawaiil. 

Mr. Clay declared: “The policy which this Government 
has hitherto advanced has been to reserve to itself exclu- 
sively the judgment of the proper rate of those duties. In 
fixing it the equality has been alike dispensed to all nations.” 
(Ib., p. 379.) 

If, by reason of special circumstances, particular products 
from particular places are made particularly exempt from 
duty, such exemption is the only equality that is possible to 
be dispensed to all other nations who have contracted to 
secure it. 


3. Several instances more or less important may be men- 
tioned where a treaty provision similar to that under con- 
sideration in this case has been made the subject of execu- 
tive or diplomatic action. 

In 1882 Acting Secretary of State John Davis instructed 
American Minister Wallace at Constantinople that the ad- 
ditional petroleum duty which had been there established 
was against the treaty between Turkey and the United States 
of 1862, which provided that no other or higher duties than 


those there stated should be imposed, and that the action, 
therefore, of the foreign power was against the acknowledged 
principles of international law and comity. (1883, For. Rel., 
page 520.) : 


4. In 1879 Minister Kasson wrote from Austria: 


“The effect of the most favored nation principle often 
surprises the merchant who thinks himself interested in a 
commercial treaty between two foreign Governments—. ., 
the new treaty between Austria and Italy is understood to 
secure on Austrian steel the same duty as on iron. This 
effects a reduction of some nine francs per quintal on the 
Italian general tariff rates on steel, and this, it would seem, 
under our treaty with Italy, inuresto the benefit also of Ameri- 
can manufactures of steel.” 


The treaty between the United States and Italy provided 
for no other or higher duties than are paid on like products 
of any other foreign nation. Precisely such effects as are 
indicated by Mr. Kasson evince the purpose of this country 
in procuring such treaty stipulations. It was their original 
purpose and effect. : 


5. The following is a case involving principles similar in 
their application to those contended for in the case at bar. 
In October, 1872, Sweden claimed exemption of its steamers 
engaged in “regular navigation ” between Sweden and the 
United States from tonnage duties, because by article 4 of the 
treaty between the United States and Belgium of 1858 it was 
stipulated : “ Steam vessels of the United States and Belgium 
engaged in regular navigation between the United States and 
Belgium should be exempt in both countries from the pay- 
ment of duties of tonnage, anchorage, buoys, and light- 
houses.” Here was a specific stipulation for exemptions in. 
certuin events, namely, the establishment of steamers en- 
gaged in “ regular navigation.” The claim of Sweden was 
founded on article 8 of its treaty with the United States of 
1827, engaging “ not to impose upon the navigation between 
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their respective territories in the vessels of either any tonnage 
or other duties of any kind or denomination which shall be 
higher or other than those which shall be imposed on every 
other navigation.” Moreover, this treaty of 1827 revived the 
favored-nation provisions and other articles in the old treaty 
of 1783, recited earlier'in this argument. The Swedish min- 
ister said, March 25th, 1874: “It seems very difficult not to 
admit that there is thus secured for each other’s vessels the 
usage of the most favored nation in everything relating to 
tonnage or other duties” (For. Rel., 1874, p. 1118). “It 
seems to me impossible, Mw. Secretary of State, to find in a 
treaty terms more explicit and bearing more directly upon 
questions of the nature of that which now occupies our atten- 
tion ;” and heurges the claim “ upon these direct and formal 
terms of existing treaties.” After reference by the Secretary 
of State to the Treasury Department, the latter had expressed 
the opinion that the treaty between Sweden and the United 
States of 1827 contained no stipulation to sustain the claim, 
and if this decision was considered “unjust, the parties inter- 
ested might appeal to the courts.” 

Without such recourse, however (such as the parties in 
this case have sought to invoke to compel the United States 
to act up to its treaty stipulations by enforcing them as 
municipal law in a case nominally between private parties), 
Sweden, in that instance, again applied to the State Depart- 
ment. On further consideration of the matter then, the Sec- 


retary of State, October 13, 1874, wrote the Swedish minister, - 


saying that the Secretary of the Treasury had re-examined 
the matter, and that, after “a mature consideration of the 
whole question, he (Secretary of State) was prepared to admit 
the claim,” assuming that United States vessels will receive 
similar exemptions in Sweden and Norway that the vessels 
of the latter did in the United States. 

This was the only honorable course which the United 
States, under its obligation, could, indeed, pursue. That it 
was not for some reason in accord, however, with the wishes 
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and exigencies of the time may be assumed from the circum- 
stance that, by direction of Congress, notice was given (1875) 
to terminate the Belgian treaty. 


5. In article 30 of the treaty between the United States 
and China of 1844 there was a provision whereby China en- 
gaged that if it should at any time grant toany nation “ any 
right, privilege, or favor connected either with navigation, 
commerce, political or other intercourse, which is not con- 
ferred by this treaty, such right, privilege, and favor shall 
at once freely inure to the benefit of the United States, its 
public officers, merchants, and citizens.” By letter from the 
American representative in China to our State Department, 
bearing date January 31, 1866, he announced that as the 


- tonnage dues on vessels from Russia into Chinese ports had 


recently by law been made the same as such vessels paid on 
entering the Japanese ports the United: States receive the 
benefit of this reduction through the foregoing treaty pro- 
vision in their treaty with China—that is to say, the reduc- 
tion because of the foregoing treaty provision immediately 
inured to the benefit of the United States. 


6. In another instance, in May, 1871, when a claim was 


made by Colombia for certain rights by reason of the treaty | 


between the United States and New Grenada it was replied 
that if, in the opinion of Colombia, the Executive of the 
United States had given a construction incompatible with 
the provisions of the treaty obligations by imposing excess- 
ive duties, the merchants of Colombia might, “ on proper 
application to the courts of the United States, have their 
rights under the treaty vindicated.” (1871, For. Rel., p. 
248.) | . 


7. In 1877 the Department of State made claim that Rus- 
sia by a new tariff was discriminating in favor of certain 
articles by land over similar articles by sea. Assistant Sec- 
retary Seward wrote to the American minister that, while it 
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was agreeable to note that the cause of the complaint had in 
some respects been removed, some discriminations yet re- 
mained. This he regarded “as a direct violation of that 
part of the article of the treaty which stipulated that ‘no 
other or higher duties should be impoSed on the importation 
into the Empire of Russia of any article the product or man- 
ufacture of the United States than are or shall be payable 
on the like article being the product or manufacture of any 
other foreign country.’ It seems clear that this stipulation 
was not meant to reserve to Russia the privilege of charging 
a less duty upon importatigns by‘Jand than upon those by 
sea. The smaller duty required by the tariff upon an article 
carried by land plainly has the effect of a bounty upon im- 
portations from countries conterminous with Russia. This 
discrimination may not be important, perhaps. * * * 
It involves a principle, however, and a construction of the 
treaty upon which we must insist.” (1877, For. Rel., p. 751.) 

In that instance our Government made a broader claim 
upon the stipulation now under inquiry than is made by 
the plaintiffs in the case at bar. The illustration, however, 
fortifies the inevitable and exclusive construction of the 
treaty clause by giving it activity and immediate applica- 
tion upon the occurrence of the precise event described in 
the stipulation, viz., a special duty upon or exemption for 
like articles from any other country. 


8. One further illustration: Prior to the treaty of 1875 
between the United States and Hawaii there existed a treaty 
between Hawaii and Great Britain, which contained the two 
provisions that are distinguished from each other in an 
earlier part of this argument—namely, a provision under 
article 3 corresponding to the general favored-nation clause 
hereinbefore quoted, and a provision in articles 4 and 5 that 
no other or higher duty should be payable on articles from 
Great Britain than were paid on the same article the growth 
of any other country. In 1878 Great Britain claimed in 
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Hawaii the same treatment for its goods as was“ accorded to 
similar goods of American origin.” The Hawaiian authori- 
ties, through Mr. Carter, interpreted these clauses as not ap- 
plying except on the same compensations as had been stipu- 
lated for in the treaty between Hawaii and the United 
States. Great Britain would not accede to any such doc- 
trine and has never yielded, although by a rearrangement 
of the Hawaiian tariff, with the expressed approval of 
England after negotiation, the differences were composed. 
While the controversy was active, however, the demands 
of the British government and the instructions, opinions, 
and line of argument pursued in support thereof by Lord 
Derby and his coadjutors are clear and unequivocal. The 
position insisted-upon was in substance that the stipulation 
for no other or higher duty upon British goods than were 
payable upon the same or similar goods from any other 
country was a stipulation to take effect upon the happening of 
a certain event—namely, the duty payable on like products 
from any other country—and independent of any consider- 
ations resulting from the favored-nation clause in the treaty 
or any other treaty provision the engagement was an absolute 
one, having no reference to favor, consideration, or compensa- 
tion. The supposed equivalents or motives producing exemp- 
tions or low duties on the products of any other nation had no 
relation to the obligation that was absolute or unqualified. 
The gravity of this claim to the Hawaiian interests was such 
as to produce a special mission of its representatives to Lon- 
don with a view to avoid it. Failing to allay the matter in 
any other way, however, the result was arrived at that the 
Hawaiian government should make a new tariff acceptable 
to the English interests and leave the claims for refunds 
upon the Hawaiian government by reason of the alleged vio- 
lation of treaty prior to such new tariff to be disposed of in’ 
future. These refunds proved to be too inconsiderable to be 


of practicable consequence, although it was in respect to the 


principle which might be involved should the Hawaiian 
10 
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government yield the claim that American interests have 
obstructed them with the apparent approval of this Govern- 
ment. 

It was during this controversy that the Hawaiian govern- 
ment gave formal notice of the determination of article 4 of 
its treaty with England, and a serious bolitical difference re- 
sulted in Hawaiian politics, one party favoring the English 
demands and another regretfully conceding the cogency of 
arguments to support them. 

The embarrassments to the Hawaiian government were at 
the same time further increased by a similar demand made 
by the German Empire by Nason of its treaties with Hawaii. 
The commission to London was extended to Germany. 
With that government no composition seems to have been 
possible except by a thorough revision of the treaty relations 
between the two countries. A new treaty was, therefore, 
made with the German Empire, in which, to prevent the pos- 
sibility in the future of the claim otherwise unavoidable, it 
was stipulated: : 

“Certain relations of proximity and other considerations 
having rendered it important to the Hawaiian government 
to enter into a new agreement with the Government of the 
United States of America by a convention concluded at 
Washington, January 30th, 1875, the two high contracting 
parties have agreed that the special advantages granted by 
said convention to the United States of America in consid- 
eration of equivalent advantages shall not in any case be in- 
voked in favor of the relations sanctioned between the two 
high contracting parties by the present treaty.” 

This stipulation was incorporated in the new treaty of 
September 19th, 1879, between Hawaii and the German 
Empire. 

Afterwards the Hawaiian government made a treaty with 
Portugal containing a like declaration. | 

When the British commissioner made his demand upon 
the Hawaiian government for exemptions of British pro- 
ducts he expressly stated that the British government did 
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not propose to give any equivalent or compensation for the 
enjoyment of the rights demanded. (1877, For. Rel., p 297.) 
These rights were founded upon the treaty obligation stip- 
ulating absolutely for no other or higher duties upon British 
products than should be at any time payable on like products 
of any other country. The event or condition mentioned in 
this stipulation occurred when the Hawaiian government, 
by an act of its legislature, exempted from duty certain arti- 
cles of American exportation described in the schedule con- 
tained in the enactment. That exemption gave rise to Lord 
Derby’s contention, and England has never receded from 
that position. | 


XII. 


The Hawaiian treaty with the United States expressly 
provided for legislation without which its effect was at least 
doubtful. It prescribed that certain legislation should be 
had by the Congress of the United States. So far as the ex- 
emptions from United States duty on importations from 
Hawaii were concerned, those exemptions were accomplished 
by an act of Congress approved August 15, 1876. It was 
not the treaty in this case which exempted Hawaiian products 
from duty on coming into the United States. It was an act of 
Congress. Hawaiian products can claim no exemption and 
are entitled to no exemption, except by virtue of the act of 
Congress. It is this act of Congress of August 15, 1876 (19 
Stat., 200), which section 11 of the tariff of -1883 declares 
shall remain in full foree and effect. So far as the duty or 
exemptions from duty or as the condition or event upon 
which the duty or exemption from duty of the Dominican 
or any other products are concerned, the importation of any 
product from Hawaii or from the Dominican Republic is 
governed exclusively, first, by the Dominican treaty of 1867; 
second, by the exemption under the act of Congress of 1876; 
third, by the reservations from imposts described in section 
11, act of March 3, 1883. . 
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XIII. 


From the foregoing review it is clear that whatever differ- 
ences of opinion have arisen in the coagstruction or applica- 
tion of a treaty provision by which the parties “ engage mu- 
tually not to grant any particular favor to other nations, in 
respect of commerce and navigation,” which shall not im- 
mediately become common to the other party, freely if the 
concession was freely made, or on allowing the same com- 
pensation if the concession was ¢onditional, no differences 
have been found in the literature of the subjest regarding 
the meaning and operation of specific stipulations touching 
charges upon ships or imposts upon cargoes. The latter 
subjects will be found, in all the treaties which the United 
States have concluded during jhe present century, to have 
been treated with careful whip independent of any 
favor to any other nation. Xisting treaties between 
the United States and foreigh* powers the stipulations re- 
specting imposts have been made unconditional and abso- 
lute and without any dependence for their validity and op- 
eration upon the obligations to a favored nation. The tra- 
ditional injunctions to avoid the use of the term “ favored 
nation ” by substituting for it terms of exact description 
wherever possible seems to have been scrupulously observed 
by all of our treaty-makers. 

A distinguished illustration of this exactness in phrase- 
ology, in place of description by reference to a favored 
nation, may be found in article 1 of the treaty with the Otto- 
man Empire, 1862, where it was stipulated “ that all rights, 
privileges, or immunities which the Sublime Porte now 
grants or may hereafter grant to or suffer to be enjoyed, by 
the subjects, ships, commerce, or navigation of any other 
foreign power shall be equally granted to and exercised and 
enjoyed by the citizens, vessels, commerce, and navigation 
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tion with such a power as Turkey had been so phrased as 
to read, instead of the words “ of any other foreign power,” 
“of any nation the most favored.” What would have been 
the practical value of the provision to the United States 
under the multifarious “ equivalents” and “ compensations ” 


that attend the relations of other powers with Turkey? Its ’ 


chief value might prove an easy road for the United States to 
follow to European politics and warfare; a value not hitherto 
appreciated by American statesmen. 


XTV. ' 


It is not difficult to perceive that the distinction between 
treaty obligations phrased in terms of adequate and absolute 
description and treaty obligations conditional upon the 
vague and indefinite description conveyed by the term 
“favored nation ” was a fundamental and practical distinc- 
tion essential to the accomplishment of the equality and 
reciprocity treaty policy ; nor was it possible to unify treaty 
obligations into the administration of the municipal law of 
this country, as provided for by the United States Constitu- 
tion, if the courts could not seize upon the language of the 
law and give it, through the ordinary and .recognized prin- 
ciples of construction and interpretation, juridical efficiency 
and exact application to affairs. 

In this aspect, therefore, the various provisions in United 
States treaties stipulating for specific rights sometimes recip- 
rocal and sometimes apparently not reciprocal, with respect 
to the rights of United States ships in specified places, their 
exemption or subjection to dues or charges of various charac- 
ters, the rights of cargoes in national ships, or of certain kinds 
of cargoes in any ships, or the exemption or subjection to duty 
of special classes of cargoes, denoted by terms of adequate de- 
scription in the treaty phrases, have established what may be 
called, for the purpose of municipal law, a code, perfect, com- 
plete, and adequate for all classes covered by the language of 
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such acode. When that code, therefore, uses language direct- 
ing that upon a certain definite state of facts, capable in their 
nature of being judicially ascertained, the law “shall be” to 
this or to that effect, the duty of the courts is simple and con- 
spicuous. The facts being without dispute, the mandate of 
the law “ shall be” applied to them. 

If, in the investigation of the facts upon which a treaty 
obligation depended, it became necessary, however, to ascer- 
tain whether a favor to anv nation existed, and, ifso, whether 
it was a favor'by gratuitv or for some equivalent, it is mani- 
fest that the inquiry, to say the least, would be,4 very intri- 
cate and difficult one for a judicial atmosphere. It would 
seem that such an inquiry involves considerations of an in- 
ternational or political character, and in any form of gov- 
ernment, and particularly in the government of a constitu- 
tional republic, such an inquiry should belong to the politi- 
cal authority. This may be the explanation of the peculiar 
phraseology found in the treaty ‘provisions engaging “ mu- 
tually not to grant any particular favor to other nations,” 
except that they shall become common. Such a provision 
sounds inhibitory in its character, and would seem to be 
addressed to the executive, legislative, or treaty-making de- 
partmentsof the government, and to intend to prevent future 
treaties, legislation, or the exercise of executive discretion, 
except under the possible treaty penalty, that the advant- 
ages, if any, of such action shall inure to the benefit of the 
parties to such an engagement. Treaty obligations, on the 
other hand, in nowise conditional upon political discretion, 
incapable from their place in the municipal code of the 
country of being violated with the sanction of the judicial 
department, seem in their nature to address themselves 
directly to persons and to property, and to the relations of 
each to the other in the eye of the law, and hence such 
treaty provisions seem to come peculiarly within the prov- 
ince of the courts. Through the courts they may be given 
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their deserved potency ‘upon all other departments of the 
Government. 

As an instance, however, where the executive department 
has directly applied a treaty obligation exclusively condi. 
tional upon favors to other nations, the following recent in- 
stance may be cited : 

Under Revised Statute, sections 4219-4227, certain tonnage 
dues had been collected, it was claimed, in violation of treaty 
provisions. Section 4227 provides that “ the statutes imposing 
tonnage duties shall not be deemed to impair any rights 
and privileges which have been or may be acquired by any 
foreign nation under the laws and treaties of the United 
States. By article 9 of the treaty of 1827 with the Hanseatic 
Republic it was provided that ‘any grant of a particular 
favor to other nations by one of the contracting parties 
should immediately become common to the other party, who 
should enjoy the same freely if the concession was freely 
made or on allowing the same compensation if the conces- 
sion was conditional,’ and by article 4 of the treaty of 1858 
with Belgium it was provided that ‘steam vessels of the 


United States and of Belgium, engaged in regular naviga- 


tion between the United States and Belgium, shall be ex- 
empt in both countries from the payment of duties of ton- 
nage, anchorage, buoys, and light-houses.’ This concession 
to Belgium would inure to the benefit of the Hanseatic Republics 
under article 9 of the treaty with them.” (See letter of Assist- 
ant Secretary I. H. Maynard, dated July 27, 1887, to Mr. G. 
O. Glavis.) The simple character of the facts in that case 
rendered the duty of the executive department a simple one. 
Moreover, its opinion, as above expressed, was in conformity 
with a similar legislative expression. 

On the other hand, some of the difficulties that might 
attend judicial inquiry into the facts whether a favor existed, 
and, if so, whether the favor was a gratuity or a grant for 
someconcession or equivalent in return, may beillustrated by 
another item from the history of, the operation of the Ha- 
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walian treaty with the United States. Pursuant to that 
treaty the Hawaiian Jegislature passed an act exempting 
from duty importations into the Kingdom of Hawaii from 
the United States of the articles enumerated in aschedule 
contained in such enactment, which articles corresponded with 
those enumerated in a schedule incorporated in the treaty, 
Among those articles were rice and sigar, refined and unre- 
fined The exemption from duty in the Kingdom of Hawaii 
of these articles might, therefore, properly be treated as part of 
the equivalents or compensations yielded to the United 
States for its concessions of exemption to Hawaiian products. 

Should a judicial inquiry be instituted in the United States 
to ascertain what equivalents thére were actually being re- 
ceived for the United States concessions a difficulty would at 
once arise upon discovery of the fact that by existing legisla- 
tion in Hawaii, under a general enactment made several 
years subsequent to the United States treaty, a heavy duty of 
two and one-half cents a pound is imposed on rice, &c., and 
two and one-half cents a pound on sugars. If, therefore, any 
judicial action could be grounded more or less upon the ex- 
istence or non-existence of “compensations,” “ considera- 

tions,” or “equivalents,” the answer would be that by the 
law of the Kingdom of Hawaii the considerations or equiva- 
lents stipulated for in its obligations to the United States did 


not exist. It is true that the enactment of the Hawaiian - 


legislature is attempted to be explained, by Hawaiian poli- 
ticians and in diplomatic correspondence, by the assurance 
that this heavy duty (under the Hawaiian statute, ch. 34, 
_ Laws of 1880, Compiled Laws of the Hawaiian Kingdom, p. 
142) was intended to be prohibitory, and to put a stop to the 
alleged fraudulent practices of shipping Chinese rice and 
Japanese sugar into the United States by way of the Sand- 
wich Islands, and thereby securing its admission and ex- 
emption from duty as if the product or manufacture of 
Hawaii. The open sea of inquiry as to the existence or 
non-existence of an “ equivalent ” as measuring any alleged 
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reciprocity for a treaty exemption might prove dangerous 
and unnavigable for the judicial pilot. It has already proved oF 
itself turbulent for political and diplomatic voyagers. © 

While to this it may be responded that the reciprocal con. me 
cessions, equivalents, or so-called reciprocities must be mani- 
fest exclusively upon the face of the treaties and not be 
sought for aliunde, it needs no argument to demonstrate that 
the reciprocities of an international compact afe in truth ex- 
hibited by the reciprocal obligations therein expressed../ 

It cannot with any propriety be said that one treaty is re- 
ciprocal in its terms while another treaty is without 
reciprocity, unless the compact be of that character where 
the stipulations are obligations exclusively of oné of the con- 
tracting parties. It is enough to say that the United States 
have no such treaties. All of its treaties are of a reciprocal 
character. Each and all contain mutual engagements. Reci- 
procity is their distinguishing characteristic. It is.as much 
a misnomer as a popular delusion to distinguish one treaty 
from another as a reciprocity treaty. In measuring: the ex- 
pediency or policy of negotiating, continuing, or denouncing 
a treaty, statesmen, negotiators, and politicians naturally de- 
bate and consider whether upon public grounds there exists 
as to the international relations under particular advisement _ 
that adequate and satisfactory degree of reciprocity which the a 
interests of the country require. It is in this view, then, 
that, in popular parlance, reciprocity may or may not attend 
a treaty. Surely it will not and cannot with any propriety 
be argued to the courts that any United Staies treaty brought 
under judicial cognizance is without reciprocity. 

Commonly speaking, the imperfect and unsatisfactory treaty 
between the United States and Canada and the contention- 
breeding treaty between the United Statesand Hawaii have 
been carelessly described as reciprocity treaties, because in 
them is found a limited enumeration of imports and exports, 
Some of our treaties with China contain careful and elaborate 
tariffs, comprising a multitude of enumerations relating to 


ys wie 


82 


exports from China coincident with reciprocal engagements 

to China and her subjects on the part of the United States. 

Is not such a treaty one of reciprocity? The actual reci- 

procity, either in the old Canadian treaty or in the trouble- , 
some Hawaiian treaty, is not in any equitable and meritorious 
sense found in the few lines enumerating a limited choice of 
commercial commodities, but is found in the general recip- 
rocal obligations as expressed in all existing treaties between 
the treaty powers. Who shall say that in the so-called Can- 
adian reciprocity treaty the agreement respecting certain 
rights of fishery and the reference of certain disputes therein 
mentioned to commissioners, rightg of navigation in the St. 
Lawrence and adjacent waters, may not have “been more 
substantial “equivalents” for one or the other of the con- 
tracting parties than the exchange of exemptions from duty 
of twenty-eight possible enumerated commodities of import 
and export? Who shall say that the agreement on the part 
of Hawaii to admit into its ports a scheduled list of Ameri- 
can products was more or was less a motive for the recipro- 
cal engagements on the part of the United States than was 
the Hawaiian engagement not to make a similar treaty with 
any other nation or to dispose of any part of its dominions 
while the treaty with the United States remained in force? 


XV. 


It is no part of the judicial office to inquire into the ade- 
quacy and motive of the consideration for any treaty obligation 
on the part of the United States. What the United States has on 
us part engaged to perform i 18 the duty of the judiciary to 
enforce. 
In a judicial sense as well as in a strictly legal sense—and, 
it may with great propriety be urged, in a political sense— <2 aa 
all treaties containing mutual engagements are reciprocity 
treaties. Pre-eminently every treaty of the United States is fash- 
toned upon all the equality the United States can secure abroad in 
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return for the uniformity and equality it can in reciprocity fur- 
nish at home. | 

In a political and historic sense the Hawaiian and the 
Canadian treaties have been spoken of as treaties of recipro- 
city, and thereby they have become popularly distinguished 
from other treaties. For all the purposes of municipal ad- 
ministration through the executive department and by the 
power and functions of the courts, there is no more reciproc- 
ity to be invoked for one treaty than there is for another. 
Indeed, in a political sense, as well as by judicial inspection 
of its engagements, the treaty between the United States and 
the Dominican Republic is strictly a treaty of reciprocity. 
The specific subjects upon which it treats, covering, as it does, 
engagements elaborately detailed in thirty-two articles, relate 
with great particularity both to peace and to possible war, 
the rights of navigation of ships at home and at sea, their 
cargoes and authentication, their possible capture, the extra- 
dition of criminals, the rights of residence and disposal of 
private property in the territories of the respective parties, 
the terms upon which trade and commerce may be directly 
carried on—all significant of an intention on the part of the 
United States to secure a valuable friendship in a part of the 
world where, at the time this treaty was negotiated, it was 
highly important for the United States to secure such foot- 
ing. On theother hand, the reciprocal obligations stipulated 
on the part of the United States a variety of specific rights 
relating to persons, property, and products pertaining to Do- 
minican interests, and altogether evince not only the absolute 
and unconditional promises for which the United States 
pledged its faith in aid of a new republic, but the traditional 
equality and reciprocity which has uniformly been included 
in the price paid by the United States for whatever of 
equality and reciprocity United States treaties have secured 
abroad. | 

Under these considerations, if there were found in the 
Dominican treaty, instead of its Article 9, a simple provision 
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that, in respect to commerce and navigation ships and their 
cargoes trading between the two countries, the Dominican 
Republic should enjoy the same favors as the most favored 
nation received in the United States, there might, in one 
view, be ground for the claim of Domini¢a upon the politi- 
cal authorities of the United States for ‘such exemptions as 
any other nation may receive. It may, however, for all the 
practical purposes of this case, be conceded that in that 
event there would be little scope for judicial cognizance. If, 
however, this claim shall be made not only under a general 
clause as described, but under that clause supplemented by 
the specific engagement to chiurge upon Dominican products 
no other or higher duties than are charged upon the like 
products imported into the United States from any other 
foreign country, a claim would be presented which all the 
departments of this Government have traditionally recog- 
nized as cognizable by the courts and readily capable of 
judicial determination. Whether such a claim, however, 
in that case would be determined in favor of the Dominican 
Republic, or otherwise, is not at issue and need not be con- 
sidered in the case at bar. 

Ir, HOWEVER, THE GENERAL CLAUSE IN RESPECT TO FAVOR 
TO OTHER NATIONS IS ABSENT FROM THE TREATY, IT CANNOT 
BE PLACED THERE BY JUDICIAL INFERENCE. In its absence 
all opportunity for the exercise of political discretion is 
eliminated. All executive discretion in measuring official 
duty to enforce a treaty obligation is annihilated. While the 
treaty remains municipal law, not only the Executive Depart- 
ment but the courts are bound to apply it in a proper case in 
accordance with the ordinary principles of construction. An 
affirmative and unqualified obligation imperative on officers 
and courts cannot be diminished by unexpressed conditions 
and limitations. In its exposition as part of the municipal 
law full force and validity must be accorded to every word, 
so that no part be annulled or rendered nugatory. If the 
case before the court be not only within the obvious intent 


Rang 


& 


85 


and meaning of. the provision under consideration, but be 
found, indeed, within the express words, it is no part of the 
judicial duty to insert in the language used any doubt or 
ambiguity to divert or to modify its meaning, or to deprive 
a party of a construction in accord with the manifest import 
of the words actually used. 


XVI. 


The case at bar is peculiarly distinguished from the 
case described in the opinion of Mr. Justice Field in Bartram 
vs. Robertson (122 U. S.,p. —). 

There the stipulation in question being accompanied with 
a general favored-nation agreement, the opinion said: “The 
stipulations were ‘mutual for reciprocal advantages; no 
higher or other duties were to be imposed by either upon . 
the goods specified ; bué if any particular favor should be 
granted by either to other countries in respect to commerce 
or navigation, the concession would become common to the 


. other party upon like consideration—that is, it was to be 


enjoyed freely if the concession was freely made, or on al- 
lowing the same compensation if the concession were condi- 
tional. * * * Ifthe exemption (in respect to Hawaiian 
products) is deemed a ‘particular favor’ in respect of com- 
merce and navigation within the first article of that treaty, 
it can only be claimed by Denmark upon like compensation 
to the United States. * * * The treaty provided that 
like compensation shall be given for such special favors.” 

It is unnecessary to inquire, for any legitimate purposes 
appertaining to the case at bar, whether the foregoing views 
are in all respects sound or in accord with the origin, pur- 
pose, history, and true construction of the treaty in that case 
considered. Such an inquiry would be beyoud the scope of 
the case at bar, and, if of any pertinency whatever, it is surely 
not essential in the determination of the rights of the im- 
porter and the duty of the Government in the present 
case. : 
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The absence in the Dominican treaty of any stipulation 
by which the parties engaged “ mutually not to grant any 
particular favor to other nations in respect of commerce 
and navigation which shall not immediately become com- 
mon to the other party who shall enjoy the same freely 
if the concession were freely made, or 6n allowing the same 
compensation if the concession were conditional,” removes 
the expressions in that opinion from any application to 
the case at bar, and serves also to distinguish it with 
marked emphasis from the case arising under the treaty 
with Denmark containing the foregoing provision. What- 
ever force legitimately @ppertams respecting “ particu- 
lar favors” freely made or upon stipulated conditions or com- 
pensations, whether they be limited “in respect of commerce 
and navigation” or whether they may specifically extend 
to duties on imports or exports, is bereft of opportunity to ap- 
ply itself as affecting any exposition of the treaty between 
the United States and the Dominican Republic. While it 
may be quite unnecessary to institute a judicial inquiry in 
any case as to how far contracting parties have or have not 
granted particular favors or have or have not exchanged 
compensations therefor, the marked absence in the Domini- 
can treaty of any stipulation dependent for its fulfilment 
upon any compensation or consideration other than the 
positive and absolute engagements reciprocally imposed in ~ 
the articles of the Dominican treaty remove from: the case at 
bar all or any of the considerations in these respects al- 
luded to in the foregoing opinion of Mr. Justice Field. 
It may not be improper, but, on the contrary, quite use- 
ful, in this connection, however, to mark the distinction 
between two classes of stipulations found generally in 
all United States treaties, covering on the one hand en- 
gagements measurable according to favor or according to the 
rights or privileges which “ the most favored nation ” has or 
shall enjoy, and those articles containing positive engage- 
ments touching the rights of citizens of the respective par- 
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ties in each other’s territories, and the conduct of their busi- 
ness and the disposition of their property therein, with refer- 
ence to times of peace and to times of war, the absolute 


rights of inheritance, of payment or exemption from ton-- 


nage and other dues, and from seizure under various circum - 
stances in times of war and for extradition or exemption 
from extradition, according to the character of offence, 
whether it be political or otherwise, and for miscellageous 
specified rights of person and of property cognizable at 
once by the judiciary of the respective countries, because 
the absolute character of the engagement specified in the 
treaty must be given the force of positive law so long as the 
treaty is in operation. 

One difference between the two sets of provisions thus 
described is that an engagement “ not to grant any particu- 
lar favor to other nations in respect of commerce and navi- 
gation which shall not immediately become common to the 
other party, who shall enjoy the same freely if the conces- 
sion was freely made, or on allowing the same compensation 
if the concession was conditional,” conspicuously addresses 
itself to the political power of the governments, and, inher- 
ently, is incapable in some cases of being immediately en- 
forced through the courts. In the United States a stipulation 
of this character can only be violated in a legal sense by the 
legislative or treaty-making power. Its honorable fulfil- 
ment is dependent upon the executive and legislative de- 
partments of the Government. There is little room under 
such an article as this for the operation of the judicial 
power, unless a case can be imagined in which the judicial 
arm should refuse to extend itself in any particular instance, 
lest by so doing a treaty obligation might be dishonored. 
It would be difficult to imagine such an instance. Instances, 
however, have been common where the operation of an act 
of Congress such as, for instance, the imposition of discrtm- 


inating duties was made in terms dependent upon the 


extrinsic facts of the legislation of foreign governments, 
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which fact was sometimes to be ascertained by the executive 
departments of the United States and sometimes was left to 
be established in the courts. Such a case was brought into 
this Court in Oldfield vs. Mariot, where the Court received 
into consideration, after due proof, certain political acts or 
decrees of the government of Portugal as affecting the opera- 
tion of the United States statute. No mstance, however, is 
reported in all the cases under treaties which have received 
cognizance in the courts of the United States where the degree 
of favor, consideration, or compensation was made the subject 
of inquiry and condition of determination of rights guaranteed 
by treaty stipulations. The reason is obvious from the inher- 
ent nature of an engagement‘dependent upon favor and from 
the historical application and use of such treaty stipulations. 
Indeed, if the general treaty stipulation engaging not to grant 
particular favors except that they should immediately be- 
come common to the contracting party was yielded the force 
and effect accorded to it, and thus became capable of being 


immediately enforced in the courts, it would be quite un- . 


necessary in a treatv having such a favored nation stipula- 
tion to encumber the treaty with a variety of stipulations 
respecting divers rights of persons and of property of the 
citizens of the respective parties in the countries of the other, 
and it would be quite unnecessay to provide for an equaliza- 
tion of tonnage duties or port charges or of an equality of 
duties on imports or exports or an equality of prohibitions 
in respect to exportsand imports. All these and many other 
matters might in such a case be fully comprehended by the 
provisions of a treaty with a single nation, and repetition or 
re-engagements with other nations with or without a recip- 
rocal engagement would be unnecessary. It would suffice 
to stipulate for favors like the most favored. It was, there- 
fore, if this view be correct, a superfluous and unnecessary 
struggle of American statesmen for over fifty years when the 
first and second generations of American diplomats and 
jurists sought to engraft the American policy into the policy 
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of all nations, and to establish it not only as the guide for 
intercourse between the United States and other nations, but 
as indicating the principles upon which intercourse between 
, all civilized nations should uniformly be conducted. Was 
it or was it not idle for the founders of this Government to 
4 seek to engraft the principles upon which it was founded into 
international law, to seek to secure equality and reciprocity 
in all matters relating to navigation, commerce, and inter-. 
course with the world? Was it idle for the men of that day, 
to project treaties which are alluded to by their draughtsmen 
| as “the corner-stone of our subsequent transactions of inter- 
| course with foreign nations” and as exhibiting to the world 
i the “ practical exposition of those principles?” 
| IT 18 SUBMITTED THAT BY ALL OF THE AIDS WHICH MAY BE 
SUMMONED FOR THE LEGITIMATE PURPOSES OF CONSTRUCTION, 
IF ANY SUCH AIDS BE NECESSARY, AND BY ALL THE RULES 
ACCORDING TO WHICH OFFICERS AND COURTS MUST INTERPRET 
“ STATUTES, COMPACTS, CONSTITUTIONS, OR TREATIES, THE HIS- 
TORICAL, LEGITIMATE, LEGAL, UNAMBIGUOUS, ACTUAL, AND 
EXCLUSIVE MEANING OF ARTICLE 9 OF THE DOMINICAN TREATY 
IS THAT UPON ITS PRODUCTS “NO HIGHER OR OTHER DUTY” 
SHALL BE IMPOSED ON IMPORTATION INTO THE UNITED STATKS 
THAN SUCH DUTIES, IF ANY, AS ARE BY LAW IMPOSED ON THE 
IMPORTATION OF SIMILAR PRODUCTS FROM THE AN AIDES 
KINGDOM OR ANY OTHER FOREIGN COUNTRY. 
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XVII. 
Unfounded Qbjections. 


1. It was on one occasion briefly hinted by counsel for the 
Government that the obligation in a treaty to impose no 

other or higher duty than was paid or shall be payable on 

nod the like products from any other foreign country signified 
only that the United States agreed that the duty should not, 
upon the products of the country with which such an en-~ 

gagement was made, be greater than the highest duty which 
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was charged on the like products from any country. This 
contention seems not to have been entertained by this Court, 
and, indeed, itself involves an absurd contravention of the 
obvious significance of the language; besides, it controverts 
the well-established purpose and value of the provision. 
Had it contemplated the possibility of such a meaning the 
phrase would not have closed with the words “than are or 
shali be payable on the like articles being the produce or 
manufacture of any other foreign country.” Instead of the 
words “of any other foreign country” for such a perverse 
construction the language must be tortured so as to run 
something like this: Than the highest duty which is or may 
be payable on the like articles being the produce or manu- 
facture of any other country; in other words, establishing 
thus a different standard than that described by the words 
actually used. It need not be argued that such interpola- 
tion and perversion is not within the judicial province. The 
language runs: “No higher or other duty” than is payable 
on like articles, and the language will not warrant any read- 
ing implying that no greater duty than the highest shall be 


paid. If the words used have any significance and opera- . 


tion whatever they mean that no more duty shall be paid 
in one case than in the other, or, to state it another way, 
that no greater duty shall be paid in one case than in the other. 
One case is the importation from the treaty power ; the other 


case is the importation of the like article from anywhere else, 


no matter from what place, the language being from “ any 
other foreign country.” As no other rendering of the words 
actually used is possible, so is the rendering here given the 
only rendering that is consistent with any value or purpose 
whatever in a reciprocal treaty provision of this character. 


2. The object on the part of the United States was to se- 
cure for its products the right of sending them to the foreign 
country with which the treaty was made without subjecting 
such United States products to any greater imposts abroad 
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than like products from anywhere else that were sent into 
such foreign country. .With many countries that right, if 
possessed by the United States, was a valuable one. Of 
course the United States readily conceded to such foreign 
country a similar reciprocal right. In doing so it was only 
engaging with the treaty country that it should enjoy what 
in truth, by our laws and according to our established policy, 
it would, in fact, have enjoyed without any such expressed 
stipulation on the part of the United States. Still, the stipu- 
lation was given, and its significance is to be, when construed 
and applied on the part of the United States, no other or dif- 
ferent than the significance which is attached to the stipu- 
lation on the part of the foreign country for the benefit of 
the United States. In both instances the language and en- 
gagement, together with its construction and operation, are 
the same. 


3. It has been suggested that as particular exemptions 
have been given for expressed “ equivalents ”—equivalents 
which are of so dubious a value as to have produced serious 
differences and contentions as to whether in truth equiva- 
lents they were—and that as valuable considerations are 
purported to have been exchanged, such exemptions are 
withdrawn from the standard list by which the duties that 
“are or shall be payable on the like articles from any other 
foreign country ” are to be measured. It would seem that 
the statement of this proposition furnished its own answer. 
Where is the authority to interpolate words having any such 
significance? Upon what theory of construction or inter- 
pretation is it the province of the courts to limit the area of 
comparison by excluding one or more exemptions? Had 
the parties using the language under consideration intended 
any such result it would be easy to express it in adequate 
terms. They have not expressed it at all. To give such 
meaning necessitates adding a proviso, such as, Except that 
this clause shall not apply to special exemptions given by 


BES at 
tes 


Bis. adie Bais 
eae te’ : “ 


92 


law for purported equivalents. We venture the observa- 
tion that such a result of clear and unambiguous lan- 
guage violates every principle of interpretation. It is not 
within the judicial province to insert any such exception in x 
the provision under inquiry. It would be just as proper to 
add to the clause engaging that no proliibition on domestic p 
importations should be made which shall not equally ex- 
tend to every other foreign country—a proviso except- 
ing that in the event of such prohibition peculiar privi- 
leges might be given to such foreign countries as may have 
bargained for them. Such a meaning would obviously de- 
stroy any purpose or value In the final clause of article 9, 
and no such limitation of its terms would be permitted. It 
is thus clear that exceptions cannot properly be intruded 
that will impose limitations upon the legitimate scope and 
operation of the language of this treaty provision. 


4. It has been hinted that the Hawaiian treaty marks a 
new chapter in our national policy and has dispensed with a 
the custom and force of argument attendant upon the prin- 
ciples of equality and reciprocity which, from the infancy 
of this Government, has distinguished its foreign relations. 
The thought has also been entertained in some quarters 
that the contentions of these -plaintiffs are directed to the 
destruction of the Hawaiian treaty and the consequent de- 
rangement of trade and discouragement of possible future 
compacts of that alleged reciprocal character. While such 
considerations have no proper form in the issues that exclu- 
sively belong to this Court, they are of that public character 
that may Justify on this page an allusion to their miscon- ? 
ceptions and errors. 

a. In the first place it should never be forgotten that the | 
plaintiff's exemption under the Dominican treaty is founded, = © 
not upon the Hawaiian treaty, but upon the absolute and un- | 
qualified law of an act of Congress declaring that the molasses to 
which the plaintiff's articles correspond shall be free of duty. 
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The right, under the Dominican treaty, is perfected by that act 
of Congress continuing operative and unimpaired by the ex- 
press declaration of section 11 of the act of 1883. Nothing 
respecting equivalents or exceptional concessions or the pol- 
icy of special treaties is therefore germain to the case at bar. 

Had Congress attached to the act of 1876 a proviso that 
its enactment should not be held to give effect to the provis- 
ions of any treaty between the United States and any for- 
eign power, there might be some justification for the courts 
to make a judicial appendix of such a character. Had: it 
been exceptionally designed by Congress that the free ad- 
mission ofthese Hawaiian products should not bring about 
the free admission of corresponding products from Domini- 
can Republic, it would have been enacted by proviso or 
otherwise that the exemption of the former should not apply 
to the latter, or that Dominican products or the products of all 
other countries than the Hawaiin Islands should continue 
to pay duties according to the then existing tariff, or by 
some other unequivocal act or declaration Congress would 
have made known such intention. It is not to be inferred 
or implied. It is, however, fair to assume that any attempt 
to insert such proviso would have been regarded by Con- 
gress as a design to violate a treaty obligation which it is as 
much the constitutional duty of Congress as of the other 
departments of the Government faithfully to observe. -The 
courts may not create such a proviso. ° 

b. Shall it be said that the considerations producing the 
passage of an act of Congress are proper — of judicial 
inquiry in this civil suit? 

In truth, however, there have been long and serious con- 
troversies as to whether any valuable considerations or equiva- 
lents whatever inure to the United States under the treaty 
with Hawaii, and the special legislation required by it was 
not accomplished without dissent. It has since been repeats 
edly assailed in both Houses of Congress, on the ground that 
it provokes fraud and is burdensome rather than advanta- 
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geous to the United States. Views of this character have 
proceeded, without regard to party, from distinguished 
statesmen otherwise differing widely in their political views. 
Among those whose public documents have recorded their 
official expressions adverse to the policy of the Sandwich 
Island treaty and the act of Congress upon it are Mr. Mor- 
rison, in an adverse report on the bill to carry the treaty 
into effect (1875, H. Report 116, part 2, 44th Cong., 2nd 
Sess.); Mr. Kasson (1883, H. Report No. 1860, 47th Cong., 
2nd Sess.), who said: “ There can, be no question, therefore, 
that in this respect the treaty has ceased to be fair and re- 
ciprocal ;” Mr. Belmont (1883, H. Report 1860, part 2, 47th 
Cong., 2nd Sess.); Senators Sherman, Brown (Sen. Report 76, 
part 2, 48th Cong., Ist Sess.); Morrill, Voorhees, Aldrich 
(Sen. Report No. 1013, 47th Cong., 2nd Sess.). Foran extract 
of some expressions from these Senators see appendix “A” 
to this brief. In a report from the Senate Committee on 
Finance in 1883 it was said: “ The present reciprocity treaty 
with the Hawaiian Islands is so obviously adverse to the in- 
terests of the United States, and so much more than would 
now be asked for by Hawaii, that nothing less than its abro- 
gation affords a sufficient remedy.” The committee of the 
St. Louis Merchants’ Exchange declared in 1882 that the 
treaty resulted in an annual. loss to this country on sugars 
of “ considerably over $3,000,000, which is more than the 
entire value of all goods exported from the United States ” 
to Hawaii for the three previous years, without at the same 
time lessening the cost of sugar to the consumer in any 
place. 

In discussing the immediate principle applicable to the 
case at bar, Senator Morrill, in resisting special exemptions, 
is quoted as saying : 


“If any production of one nation is subjected to a less 
duty than that imposed on a similar production of some 
other nation, no matter whether the difference has been 
brought about by legislation or by treaty or by both com- 


bined, it would seem to be a substantial violation of all com- 
pacts, which set forth that no other or greater duties shall be 
imposed than those which are paid upon the productions of 
the most favored nations. Every fresh example in the line 
of a possible future settled policy of select and special favor- 
pes will be found dangerous and in conflict with our plighted 
faith.” * * * 


c. It is true that most of the foregoing observations relate 
rather to the politico-economic side of the question than to 
its judicial aspects. Yet,if any consideration whatever touch- 
ing equivalents or compensations form an element in deter- 
mining the rights ofany nation havinga treaty with the United 
States, it will not be denied that such nation would not deem 
itself excluded from inquiring respecting equivalents and 
compensations beyond the letter of the writings in the laws 
or treaties which this Government has itself perfected with 
third nations. 

It will not be denied that in international comity the 
meritorious claim of one nation upon another, founded upon 
the solemn compact of a treaty, is incapable of avoidance 
under the color of formal recitals in agreements with other 
powers. Ifsuch recitals were but pretexts for agreementsand 
should prove to have been inserted with a view of avoiding ab- 
solute engagements previously contracted with other nations, 
such contracts, in all fairness, could not, in amity and justice, 
thereby be avoided. ‘Technical rules in such an event would 
form no bar to a meritorious inquiry into the actual facts 
should a claim of that character between nations become 
the subject of international arbitration by a third nation. 

d. It can scarcely be argued, therefore, that in the Supreme 
Court of the United States, which holds comity between 
nations, or, in other words, international law, to be a part 
of the common law, which it is the duty of this court to 
administer, considerations which, as between nations, become 
legitimate and proper subjects of inquiry should be abso- 
lutely excluded from the possible range of judicial vision. 
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Indeed, they cannot be absolutely obscured, and hence are 
proper subjects to be alluded to when this court is called 
upon to apply the common-law prineiples of international 
law in a proper case that may require’that application. 

It is, therefore, sound argument in the case at bar to sub- 
mit that whatever rules of construction of treaties legitimately 
apply to an arbitrator between two treaty powers may—nay, 
should—be weighed by this court in any case involviny a claim of 
treaty right. ee ee 

So it is respectfully submitted that if this court, in any 
view of the case, may with propriety inquire behind the act 
of Congress of August 15th, 1876, with a view to base its 
determination upon any considerations involving the ad- 
vantages, compensations, or equivalents supposed to have 
been motives for that enactment, the duty is unavoidable to 
inquire’ by appropriate judicial procedure into all the ele- 
ments comprising the supposed equivalents. If the act of 
Congress be not the end of the matter and does not render 
it improper to proceed aliunde, then it is submitted that the 
mere recital in a treaty that the parties treat for valuable 
considerations mutually paid or exchanged is not the end 
of the inquiry. Other governmental acts at least may be 
looked at. 


e. These observations indicate the difficulties, dangers, and 
discontents that are likely toensue from any departure from 
a treaty engagement and from the meritorious principles by 
which the terms in which that engagement is expressed are 
to be construed and interpreted. 


f. Nor is the contention of plaintiffs in error in the case at 
bar calculated to impair the traditional policy of equality 
and reciprocity in our foreign relations. The so-called reci- 
procity treaties that have been made, if properly construed 
and applied, do not necessarily intrude on that poliey, al- 
though the contrary may upon their face appear. A more 
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careful scrutiny of the limited number of exchangeable com- 
modities enumerated in the few treaties of this character that 
have been consummated on the part of the United States 
. will immediately demonstrate that no serious consequence 
to our revenue or to our commerce would accrue from the 
operation contended for in the case at bar. Moreover, the ee 
Dominican treaty is exteptional in its features and omissions. s 
By applying to the staple products of the Dominican Re- 2 
public, which are like the products from the Hawaiian 
Islands, the same and no other duty than paid by the latter 
when imported into the United States, a result of equality 
and reciprocity is at once attained without prejudice to our 
revenue, and with reciprocal advantages to our commerce. 
Thus, molasses and sugar of specified grades from the Sand- 
wich Islands come in free, and the comparatively small ex- 
portations of Santo Domingo that are of the same character 
will be admitted free of duty. The great staples of com- 
4. merce upon which our tariff scheme is founded would 
not be affected by this: construction and would not. have 5 
been affected by the construction bere contended for had 
it been a practical question under the Canadian or any 
other reciprocity treaty. Such a clause as article 9 of the 
Dominican treaty is not found in our foreign treaties that 
would affect importations from Cuba, from the British West 
Indies, or from French possessions. The character of articles 
which the United States has stipulated to admit free would 
be very slightly affected by reason of provisions in our 
treaties. No other treaty with any of the great powers is 
found to correspond with the special terms and omissions of 
the treaty with the Dominican Republic. A clause like . = 
article 9, together with other clauses relating to favor, etc., eee 
etc., as above mentioned, may be found in many treaties, : 
ma chiefly, however, with South American countries. It need 
not be suggested that if the present contention applies to the 
South American treaties (which need not now be considered), 
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important advantages to United States commerce would 
follow. 

If, on the other hand, in consequence of obedience to treaty 
rights and the operations of the municipal law resulting 
from our international obligations results disadvantageous 
to our commerce or national interests shall occur, the imme- 
diate remedy is at hand by the termination of any treaty 
that, in the judgment of the political authorities, is practi- 
cally working to our natjonal prejudice. The right to de- 
nounce is carefully reserved and may even now be exercised 
in respect to the Dominican and nearly all the important 
United States treaties. 


g. These allusions may be multiplied so far as to trace in 
respect to each commodity enumerated in the Sandwich 
Island -treaty the relations of that commodity to our com- 
merce and to our revenue. Such an inquiry would develop 
the equality and reciprocity that would result from the har- 
monious exposition of the act of Congress of 1876 in its re- 
lation to our foreign treaties. It ¢s the duty of this Court to 
harmonize this act of Congress with the obligations of this Gov- 
ernment, expressed in tts various treaties. By this harmony and 
unity that which the supreme law of the land has in statute 
and in treaty declared “shall be” the duty or the exemption 
in respect to an importation will be applied as the judgment 
of this Court. 

The meaning contended for here may be aptly expressed 
in the language of one of the United States treaties recently 
negotiated, where it was stipulated that as to the amount, 
etc., of duties “ each of the two high contracting parties bind 
itself to give to the other the advantage of every favor, privi- 
lege, or diminution in the tariff on the import or export on 
the articles mentioned or not in the present convention that 
it shall have granted to a third power.” If this be the 
meaning of article 9, used as the effect of positive law on all 
departments of the Government, absolutely, unqualifiedly, 


and as a self-executing provision, it follows that the judg- 
ment below was error. 


‘ : h. Nor is it of any consequence whether the plaintiff in 
error be a private person or the foreign government. 

It would be difficult to imagine a case in which rights 
of the character contended for in the case at bar could 
be made the subject of a litigation in which a foreign gov- 
ernment should be the plaintiff. Whether any foreign na- 
tion has complained or not to the political department of 
the Government is scarcely a pertinent inquiry. It does not 
appear but that such complaint has been made; the record 
is silent. 

It is not necessary to aver that any such complaint has 
been made and denied as a condition that must precede 
action by the courts. Such complaint would necessarily be 
treated by the political department, and would not become 

| cognizable in the courts, which must act exclusively on the 
Bs, “case ” brought before them in accordance with the statute. 

To reduce the remedies for treaty violation to exclusive action 
by the executive upon complaint of the nation affected would be 
to abrogate judicial functions and duties. 


XVIII. 
Treaty Rights Reserved by Present Tariff. 


The provision in section 11 of the tariff act of 1883, which 
reserves all treaty rights or any laws passed for the execu- 


tion of any treaty from the operation of the tariff schedules 
preceding section 11, is not only in harmony with the estab- 
lished policy of this country, but was rendered necessary 
from the circumstance that no legislation after the act of 
4 Congress of August, 1876, occurred upon its subject-matter 
until the tariff of 1883. Had the tariff of 1883 provided a 
duty upon all molasses, sugars, rice, and other commodities 
mentioned in the act of 1876, and imposed that duty uni- 
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formly and unqualifiedly upon such products, from whatever 
place imported, a conflict of laws or treaties might have oc- 
curred. The rights of the Dominican,Republic under ar- 
ticle 9 of the treaty of 1867 did not take effect until Sep- 
tember 9th, 1876, the date of the President’s proclamation, 
specified in the act of August 15th, 1876, as the date from 
which the latter act commenced to operate. From that time 
forward the exemptions established by article 9 of the Do- 
minican treaty continued.. They,might have been inter- 
rupted by the tariff of 1883 had it not been for the proper 
reservations and exceptions provided for by section 11 of 
that tariff act. 

A similar reservation of treaty rights has long been a 
feature in our laws. One such illustration may be found 
in section 4227, Revised Statutes, providing that nothing in 
that title which imposes tonnage dues shall impair treaty 
rights. 


XIX. 
Conclusions. 


From the foregoing considerations it may be recapitu- 
lated : 


1. That a national compact must be observed by the 
national authority in all its departments according to its 
true intent and meaning, and through every channel of 
governmental authority the compact should in national 
good faith receive the operation for which it was calculated’ 
This principle applies to every government, no matter what 
its nature or form, that makes itself a party to a treaty. 


2. The true intent and meaning of an international com- 


pact is to be discovered by all the legitimate means atten d- 
ing upon the exposition of solemn instruments between high 
contracting powers. All governmental authorities should 


ascertain that meaning according to the language used, the 
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obvious intention of the parties as expressed in the words of 
the instrument, aided, if necessary, by the circumstances 
attending the compact, its historic origin, purpose, and de- 
clared method of operation. 


3. In a republican government peculiarly formed as our 
own the uniform construction and operation of international 
compacts has been secured by their incorporation into the 
municipal law of the country. In so far, therefore, as that 
law thus expressed is capable of being directly applied, it is 
the duty of all departments of the Government to apply it. 


4. In the fundamental subdivisions of governmental au- 
thority established by the United States Constitution the 
uniformity of the municipal law resulting from the United 
States treaties is further secured by the exclusive jurisdic- 
tion as a last resort of the power of the Supreme Court to 
construe and to interpret such municipal law in its opera- 
tions upon all departments of the United States Government 
as well as in its application to the rights of property and of 
person. 


5. In so far as treaties impose obligations capable of en- 
forcement by the United States, exclusively through the 
established political authorities of its Government, not re- 
quiring the intervention of judicial authority and inherently 
incapable in their nature of being directly enforced through 
the courts, the judiciary department of the United States 
will accept the determination of the political authorities as 
measuring the extent of the obligation and its fulfilment, 
and will not intrude its own views into that political con- 
clusion. 


6. In so far, however, as the declarations of treaties incor- 
porated into the municipal law are removed from any 
political ‘discretiun and are absolute and unqualified in 
terms, the judiciary will enforce the sense and operation of 
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of those declarations in any proper case and upon any officer 
or servant of any department of the Government. 


7. By the origin, history, purpose, and operation from its 
earliest form of the treaty provision im controversy in the 
case at bar there is no epportunity for doubt, ambiguity, or 
diversion from the inevitable meaning expressed in the par- 
ticular language that has been employed. 


8. The meaning of article 9, by any and every rule of | 
construction, is unimpaired, by any other provision in the 
treaty between the United States and the Dominican Repub- 
lic, and is without intrusion upon its intent or its phraseology 
from any source whatever. That meaning is that no other 
or higher duty shall be imposed by any authority of the 
United States upon certain specified products imported from 
the Dominican Republic; and those specified products are 
the like products that are imported from any other country what- 
ever ; or,as expressed by one of the earlier foreign draughts- = a 
men, or “from anywhere else.” 


9. Fhe Dominican product imported by the plaintiff is 
not merely the “like” product, but is the product (molasses) 
enumerated in the act of Congress approved August 15, 1876, 
bv which act such product is‘to be admitted free of duty if 
the product of the Sandwich Islands. This law of Congress 
is to be given full “ force and effect,” together with all treaty 
rights to which it gives rise, pursuant to the express man- 
date of section eleven of the tariff act of March 3, 1883. 


10. By the laws of Congress, therefore, the precise event 
contemplated in the engagement stipulated by article IX of 
the. Dominican treaty has occurred, and the law of the 
treaty that in that specified event no other duty SHALL BE “J 
paid than is chargeable upon the Hawaiian product is the 
law in this case for the defendant or the Government and 
for the plaintiff. 


See 
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11. This law should be applied by this Court. Applied to 
the facts exhibited by the record it was error for the court 
below to sustain the demurrer, and the judgment should 
be reversed. 

Dated New York, December, 1887. 

Henry Epwin TREMAIN, 
Mason W. Ty_er, Of Counsel. 


Tremain & Tyler, 167 Broadway, New York. 
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APPENDIX A. : 
Extract from Senate Report No. 1013, 47th Congress, 2d Session, 
February 27, 1883, Finance Committee, Referred to in Fore- 


going Argument. 


“ When our Constitution was framed no compact between 
two different nations such as a reciprocity treaty was known 
or ever existéd, and the power of the President, ‘with the 
advice and consent of the Senate, to make treaties, provided 
two-thirds of the Senate. concur,’ must be accepted as a lim- 
itation of the power to just what was then known and under- 
stood to be comprehended by the words ‘to make treaties.’ 
The Constitution cannot be changed by any modern diplo- 
matic inventions. It is true that Cromwell, in 1654, made 
a treaty with Portugal by which English woollens were to 
be admitted into Portugal at a lower rate of duty than from 
other countries, and the wines of Portugal were to be 
charged, when brought to England, with a less rate of duty 
than wines imported from France or elsewhere; but this, 
although a commercial treaty, was not a reciprocity treaty, 
and Adam Smith conclusively proved that even this much- 
vaunted treaty was disadvantageous to England. 

“Our Constitution does not lack harmony, and all of its 
provisions show that it was never intended that the Presi- 
dent and the Senate should. have even the initiative in regu- 
lating trade or commerce. That power is given up wholly 
to ‘Congress to regulate foreign and domestic commerce and 
with the Indian tribes,’ and the President cannot call to his 
aid any foreign power, even with the advice and consent of 
the Senate, to regulate commerce, whether foreign or do- 
imestic. 

“A still greater inhibition of this modern shape of the 
treaty power is found in another provision of the Constitu- 
tion, which provides that— 

“ All bills for raising revenue shall originate in the House 
of Representatives, but the Senate may propose or concur 
with amendments as on other bills. 

“No reciprocity treaty could be made that would not be 
a direct infraction of this provision of the Constitution, as 

* (104) 
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all such treaties must necessarily curtail the boundaries 
within which revenues are or can be raised. If such a treaty 
could be made with one nation it would be possible to make 
like treaties with all, and thus the power of the House of 
Representatives to originate revenue bills would be sus- 
pended and frittered away. It does not help the main 
question in the least to obtain the consent of an existing . 
House of Representatives to pass a law in conformity with 
or to carry out the provisions of such treaty. The power of 
the House to originate revenue bills inheres forever, and no 
existing House can exercise that power so as tu deprive a 
succeeding House of any of its proper constitutional func- 
tions. | 

“Again, the ‘most favored nation’ clause, in the larger 
part of our treaties with other nations, is a perpetual sug- 
gestion of the most serious complications always lying in 
wait for all reciprocity treaties. Should any of these na- 
tions tender the same or equal terms we must, of course, ac- 
cord the same and canak Mave. and any réciprocity treaty 
might be suddenly and wonderfully expanded, or we might 
have the alternative of a conflict with many nations with 
whom peaceful relations are most desirable. 


“In the determination of this question our experience 
ought to have some weight, and that experience shows in 
every instance where a reciprocity treaty has been tried that 
immense American interests have been sacrificed. No one 
has resulted to our advantage. Justin S. Morrill, Daniel 
W. Voorhees, Nelson W. Aldrich.” 


APPENDIX B. 


In the fourth article of the treaty with Tonga, sent to the 
Senate February, 1887, is a neat expression covering the 
purport and significance of the reciprocal engagement which 
is the subject of this cause. The provision was that no cus- 
toms duty shall be charged on the products or manufactures 
“of one country when imported therefrom into the other 
country other or higher than is charged upon the same the 
produce or manufacture of or imported from any other coun- 
try.” 

14 
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APPENDIX C. 


The instances in which the Supreme Court has expounded 
treaty provisions and applied them directly to individual 
rights of property and of person are too numerous to justify 
further review in this brief. State courts also in many 
cases have proceeded in the same way. Should additional 
references of this character be desired it may be convenient 
to note at this point the following : 

Orser vs. Hoag, 3 Hill, 79, js one af a class of cases which 
shows a judicial administration of. treaties providing (as 
many United States treaties have provided) for existing titles. 
In the same line are Hutchinson vs. Brock, 11 Mass., 122; 
Jackson vs. Porter, 1 Paine C. C. R., 481; 1 Hun, 689; 59 N. 
Y., 110; Anderson vs. Lewis, 1 Freeman’s Ch., 183, wherea 
State court, in expounding and applying an Indian treaty, 
says: “ Where individual rights vest under a treaty, its 
meaning in reference to that is to be ascertained by the same 
rules of construction and course of reasoning which we 
apply to the interpretation of private contracts. It must 
receive such construction as will best effectuate the inten- 
tion” (see Vattel, chapter 17). State statutes in conflict 
with treaties fall to the ground under judicial declarations 
to that effect (1 Madison’s Works, page 524; 7 Hamilton’s 
Works, page 512; Rawle on Constitution, page 59). So it 
has been repeatedly adjudged in cases of serious conflict (8 
Opinions Attorney General, 417); and so it would be held 
again should a case arise; for instance, where the treaty 
rights and privileges stipulated to appertain in the United 

States to citizens of the Dominican Republic, their persons 
or their property, should be infringed upon by State legisla- 
tion. 

Notable instances where this Court has expounded treaties 

or determined rights claimed exclusively under treaty pro- 
visions, are: U. S. vs. Schr. Peggy, 1 Cranch, 103. By section 


5 of the act of Congress, of July 5, 1798, French armed ves- 
sels, with their material and goods on board, captured by 
American privateers should be forfeited, and, on condemna- 
tion, distributed among the captors. The French schooner 
“ Peggy,” being thus captured, was condemned by decree 
in Connecticut circuit court September 23,1780. Pending 
an appeal from this decree a treaty was ratified, the fourth - 
article of which stipulated that “ property captured and not 
yet definitely condemned, or which may be captured before 
the exchange of ratification, shall be mutually restored.” 
There was no legislative act to give effect to this treaty pro- 
vision, or to impair the operation of the act of Congress and 
the lawful decree of the court, which had been rendered 
pursuant thereto; but. this Court held that the treaty pro- 
visions supervened, and directed the release of the vessel. 
Chief Justice Marshall said: “ Where a treaty is the law of 
the land and as such affects the rights of parties litigating 
in this Court, that treaty, as such, binds those rights and is 
as much to be regarded by the court as an act of Congress; 
and, although restoration may be an executive act, when 
viewed as a substantive act, independent of and unconnected 
with other circumstances, yet to condemn a vessel, the res- 
toration of which is directed by a law of the land, would be — 
a direct infraction of that law, and, in consequence, im- 
proper.” So, here, for the executive to impose “ higher or 
other duties” on Dominican products than are imposed by 
law on like products from “any othér foreign country ” is 
an infraction of law cognizable in the courts, and for which 
the judiciary affords the exclusive remedy. Tie Court held 
that not only was the judiciary at liberty to regard the treaty 
as operative without reinforcement by act of Congress, but 
it was bound so to regard it. The requirement of the stip- 
ulation was operative and obligatory by force of the treaty 
alone. 

In Ware vs. Hylton, 3 Dallas, 239, the relation between a 
Virginia statute and the stipulation of article 4 in the treaty 
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of 1783 was considered at great length, and the treaty itself 
deliberately expounded and applied. The principles, also, 
according to which inquiries of this nature should be ju- 
dicially pursued, were learnedly denoted. Chase, J., said: 


“T will adopt the following remarks, which I think applicable . 


(2 Ruth., 307-315; Vattel, 2, chapter 17; sections 263-271): 
The intention of the framers of the treaty must be collected 
from a view of the whole instrument and from the words 
made use of by them to express their intention or from 
probable or rational conjectures. If the words exhibit the 
meaning of the parties plainly, distinctly, and perfectly there 
ought to be no other means of interpretation, but if the 
words are obscure or ambiguous or inappropriate, recourse 
must be had to other means of interpretation, and in these 
three cases we must collect the meaning from the words or 
from probable or rational conjectures, or both,” &c., &c. 
(page 240). Then he remarks as to the article 4 that it is 
stipulated “certain things shall nof take place.” * * * 
Tredell, J.: “ I consider a treaty as a solemn promise by the 
whole nation that such and such things shall be done or that 
such and such rights shall be enjoyed” (page 272). In So- 
ciety, &c., vs. New Haven, 8 Wheat., 464, this Court applied the 
terms of article 6 of treaty of 1783,as confirmed by treaty 
of 1794, to the property rights of a benevolent society with- 
out legislative intervention. 

In Orr vs. Hodgson, 4 Wheaton, 462, the two treaties of 1783 
and 1794 with Great Britain were directly applied by the 
judiciary, according to their terms, without intermediate 
provisions by Congress detailing how and in what manner 
those terms should be made effective ; and provisions pro- 
hibiting certain confiscations and prosecutions and giving 
validity to titles according to specified tenures were at once 
interpreted and applied to the facts of thecase in hand. In 
Fairfax vs. Hunter's Lessee, 7 Cranch, 627, a similar course 
was approved. In Bright's Lessor vs. Rochester, 7 Wheat., 544, 
treaty provisions were applied in the first instance by a State 


. court without legislative intervention. In Chirac vs. Chirac, 


the rule to judicial tribunals.” 


2 Wheat., 271, Chief Justice Marshall directly applied a 
treaty right, which, having vested, was judicially maintained, 
notwithstanding the treaty had expired (ibid. 277). The 
propriety of judicial interpretation of a treaty (1853) with 
France was not questioned when the legality of a State suc- 
cession tax claimed to intrude on treaty rights was before 
the Supreme Court in 1856 (Prevost vs. Greneauz, 19 How., 7). 
In Comegys vs. Vasse, 1 Peters, 193, Story, J., proceeded to 
expound treaty with Spain. (See also Doe vs. Braden, 16 


How., 657.) 


In The Amiable Isabella, 6 Wheat., 71, the Supreme Court 
says: “This Court does not possess any treaty-making power. 
That power belongs by the Constitution to another depart- 
ment of the Government; and to alter, amend, or add to 
any treaty by inserting any clause, whether small or great, 
important or trivial, would be on our part an ‘usurpation of 
power and not an exercise of judicial functions. It would be 
to make, not to construe, a treaty. Neither can this Court 
supply a casus omissus in a treaty any more than in a law. 
We are to find out the intentions of the parties by just rules of 
interpretation applied to the subject-matter, and, having found 
that, our duty is to follow it as far as it goes, and to stop where 
that stops—whatever may be the imperfections or difficulties 
which it leaves behind.” * * * “ We are not at liberty 
to dispense with any of the conditions or requirements of 
the treaty, or to take away any qualification or integral part 
of any stipulation upon any notion of equity or general con- 
venience or substantial justice. The terms which the parties 
have chosen to fix * * * and the circumstances under 
which they are to have operation rest in the exclusive dis- 
cretion of the contracting parties, and, whether they belong 
to the essence or the modal parts of the treatv, equally give 
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Further illustration might be afforded by the numerous 
standard instances too familiar in this Court to require spe- 
cial citation, where the judiciary determined directly dis- 
puted property rigkts depending upon the treaty of Guada- 
lupe Hidalgo and upon other treaties by which territory had. 
been ceded; as well as in many other cases where treaty 
stipulations were immediately applied to a case otherwise 
unaided or impaired by legislation. 
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BRIEF AND ARGUMENT OF A. J. WILLARD. 


The leading question in this case involves the construc- 
tion of the ninth article of the treaty of the United States with 
the Dominican Republic, proclaimed October 24, 1867, which 
is as follows: 


“No higher or other duty shall be imposed on the impor- 
tation into the United States of any article the growth, pro- 
duce, or manufacture of the Dominican Republic or of her 
fisheries, and no higher or other duty shall be imposed on 
(111) 
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the importation into the Dominican Republic of any article 
the growth, produce, or manufacture of the United States or 
their fisheries, than are or shall be payable on the like arti- 
cles the growth, produce, or manufacture of any other for- 
eign country or its fisheries. of 

“No other or higher duties or charges shall be imposed in 
the United States on the exportation of any article to the 
Dominican Republic, nor in the Dominican Republic on 
the exportation of any article to the United States, than such 
as are or shall be payable on the exportation of the like 
article to any other foreign country.” 

a @ 

The only other article in this treaty that touches the sub- 
ject of that just cited, in any degree, is the sixth article, and 
that article deals altogether with rights of navigation as be- 
tween the vessels of the respective contracting powers, and | 
makes only incidental reference to their cargoes, and can- 
not, therefore, throw any direct light upon the proper con- 
struction of the ninth article. 

This treaty is characterized by the entire absence from 
it of the expression “favored nation,” and contains no gen- 
eral clauses to which article 9 can be referred for the pur- 
pose of construction. It follows that article 9 must be con- 
strued from its own inherent force and with little aid from 
the context. | 

The language under examination represents a distinctive 
policy in reference to foreign intercourse that is traceable to 
the deliberations of the Continental Congress and to a date 
earlier than that of the Articles of Confederation. The his- 
tory of the initiation and development of this policy is essen- 
tial to the proper interpretation of the language under con- 
sideration, while of profound interest in itself as happily 
characterizing the attitude of American diplomacy towards 
the most advanced ideas of international intercourse. 

The principle of this article first appears in a plan of 
treaty with France adopted by the Continental Congress in 


1776. 
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The plan appears first as reported to Congress by the Com- 
mittee of the Whole. (American Archives, 5th series, Vol. 2, 
page 1352.) 

It was acted upon and recommitted August 27, 1776, as 
appears by the following note, at page 1349 of same volume: 
“ Plan of treaties gone through in the Committee of the 
Whole, August 27, 1776, and recommitted that instructions 
may be drawn conformable thereto.” 

The committee reported the same, with amendments, and 
it was adopted September 17, 1776. | 

The plan, as first reported, did not name any powers with 
which it was to be negotiated, but described such powers as 
A and B. Upon their committal it was again reported, with 
modifications, and the King of France was named as a con- 
tracting party. 

With the final form of the treaty was reported instructions 
to the minister who should conduct the negotiation, who 
was not at that timechosen. Subsequently Benjamin Frank- 
lin was chosen by Congress to conduct the negotiation, and 
a letter of authority was adopted by Congress September 28, 
1776. (Secret Journals of Congress, Foreign Affuirs, 1775, 
1776, Vol. 2, page 32.) 

Article 1 of the plan was as follows : 


ARTICLE 1. The subjects of the most Christian king shall 
pay no other duties or imports in the ports, havens, roads, 
countries, islands, cities, or towns of the said United States or 
any of them than the natives thereof or any commercial com- 
panies established by them or any of them shall pay, but shall 
enjoy all other the rights, liberties, privileges, immunities, 
and exemptions in trade, navigation,and commerce, in pass- 
ing from one port thereof to another and in going to and from 
the same from and to any part of the world which the said 
nation or country enjoys.” . 


Article 2 applies the same provisions to the subjects of the 
United States in France. — 
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Article 11, the only other article that touches the present 
question of construction, is as follows: | 


“Tt is the true intent and meaning of this treaty that no 
higher or other duties shall be imposed on the exportation 
of anything the growth, production, or manufacture of the 
islands of the West Indies now belonging or which may 
hereafter belong to the most Christian king to the said 
United States or any- of them than the lowest that are or 
shall be imposed on the exportation thereof to France or to 
any other part of the world.” 


The instructions adopted by Congress under which the 
treaty was to be negotiated contajn the following language, 
which is the only allusion to the first and second articles of 
the plan, namely : : 


“Tf his most Christian majesty shall not consent that the 
inhabitants of the United States shall have the privileges pro- 
posed in the second article, then the United States ought not 
to give the subjects of his most Christian majesty the privi- 
leges proposed in the first article, but that the United States 
shall give to his most Christian majesty the same privileges, 
liberties, and immunities, at least, and the like favor in all 
things which any foreign nation the most favored shall have, 
provided his most Christian majesty shall give to the United 
States the same benefits, privileges, and immunities which 
the most favored nation now has, uses, or enjoys.” 

“And in case neither of these propositions of equal advan- 
tages are agreed to, then the whole of the said articles are 
to be rejected rather than obstruct the progress of the treaty.” 


Subsequently to the action already stated a letter of cre- 
dence was adopted by Congress, commencing as follows: 


“Whereas a trade upon equal terms between the subjects 
of his most Christian Majesty the King of France and the 
people of these States will be beneficial to both nations,” &c. 


Under this letter Benjamin Franklin was accredited as 
minister to France. 
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It thus appears that Franklin was authorized to treat on 
the basis of alternative propositions, the one embodied in 
the plan to be preferred, and both regarded by Congress as 
producing equality in trade relations between the two coun- 
tries. | : 

It appears that France did not accept the terms of articles 
1 and 2, but conceded the principle of the alternative clause. 

The treaty of 1778 with France, which was the result:of 
the negotiations thus directed by Congress, contains the fol- 
lowing articles : 


“Art. 2. The most Christian king and United States en- 
gage mutually not to grant any particular favor to other 
nations, in respect to commerce and navigation, which shall 
not immediately become common to the other party, who 
shall enjoy the same freely if the concession were freely 
made or on ——— the same compensation if the conces- 
sion were conditional. 

“Art. 3. The subjects of the most Christian king shall pay 
in the ports, roads, countries, islands, cities, or towns of the 
United States or any of them no other or greater duties or im- 
posts, of what nature soever they may be or by what names 
soever called, than those which the nations most favored are 
or shall be obliged to pay, and they shall enjoy all the rights, 
liberties, privileges, immunities, and exemptions in trade, 
navigation, and commerce, whether in passing from one port 
in said States to another or in going to and from the same 
from and to any part of the world, which the said nations do 
or shall enjoy.” - 


It will be perceived that, while the general phraseology of 
the first two articles of the plan was retained, the element of 


favor was injected into them, thus adopting in principle the ~ 


alternative proposition advanced by Congress, which must 
be regarded as the least favored by that body. 

The treaty with the Netherlands in 1782 followed the 
language of the treaty with France already stated, with only 
slight verbal differences of no importance. 


RED NRA» SNe em TINH vant ny "i 
‘ eae 9 ha bes. ey NS 


, Re Bs we 7 . ave 
EV. GRIP tare a8 op, - a peety’ ree ~~ - — ‘ 
ey RS. has YF ae ee Ue ey re na 2 fh Meer watts 9 Bi . ’ . _ 
i yes oats We TS ee ish yt, NA oe ae? ith Rr nia v Le ee eh ge te, Tha 4 f ay bs . ee Lee ‘ i v ats, Nie 
Oday Tika! " Pays 4 ie dy \ Cee WER MAe oY Me Viele ites ght aN wth eek. o) Wn ORS «. ee GO RE Pi +) he ‘ , page * phe Ni A ae air A % Aste vt j 
ar 1 ¢) : ae 4 Ti.) ” Ke We Gare aan « epdies vies Meigs iss ery Vin i #2 M2. A“ dee ake 5 ur Ls "y v why away we 1 St 4 ‘ig 
: : ; ake A Mp) : rh ; Pate ee t 


¢ hh bara RNa yy tS Yt RAB 
SLT Ne INR 
WAP erik Ore Pel ee ye eee ae er f 


‘ ie ile 
rt bth EDEL AT NE IE atc 


116 


The treaty of 1785 with Prussia retains in principle the 
provisions of the French treaty of 1778, although simplifying 
its expressions, and rests upon the idea of favor. The treaties 
with Sweden and Morocco, respectively, in 1783 and 1787, 
contained the favored-nation clause substantially as the 
same was employed in the third artitle of the treaty with 
France. 

It appears that up the time last mentioned no nation had 
conceded that which was intended by the first two articles 
of the plan, whatever that may have been, but had insisted 
upon the principle of the alternative proposition. 

The first embodiment inva treaty of the pringiple of the 
first two articles of the plam was in the treaty with Great 
Britain in 1794. Mr. Jay was entrusted with the negotia- 
tion of this treaty, and his instruction contained a direction 
to avoid the use of the expression favored nation as leading 
to embarrassment. (Am.State Papers, For. Rel., vol. 1, p. 473.) 
The effect of this instruction was to require that the princi- 
ple of the first two articles of the plan should be the basis 


of the negotiation, and to disclose the fact that a leading 


objection to the use of the favored-nation expression was 
the embarrassments to which it gave rise. It is evident that 
the embarrassments referred to were such as were found or 
anticipated to arise in the practical application of the treaty 
provision. It is easy to perceive that the “ embarrassments ” 
were anticipated as arising from the nature of the question 
of favor, which could only be solved by the political power, 
which could be avoided if the relations of the governments 
were placed upon the basis of a contract capable of judicial 
interpretation. It will be observed that the sketch sub- 
mitted by Lord Granville contained the favored-nation 
clause, but that that clause was eliminated from the treaty 
as finally agreed to and ratified. 

Article 15 of the treaty of 1794 with Great Britain is as 
follows: 
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“Art. XV. It is agreed-that no other or higher duties shall 
be paid by the ships and merchandise of the one party in 
the ports of the other than such as are paid by the like ves- 
sels or merchandise of all other nations, nor shall any e 
other or higher duty be imposed in one country on the im- “3 
portation of any articles the growth, produce, or manufact- f 
ure of the other than are or shall be payable on the im- 
portation of the like articles being of the growth, produce, 
or manufacture of any other foreign country,” &c. . 


The remainder of the article relates to prohibitions of ex- 
ports and imports. | 

Subsequent to the treaty last mentioned and prior to the 
treaty with Great Britain in 1815 treaties were made with | 
several powers, as with Algiers in 1795, Tripoli in 1796, 
Tunis in 1799, and France in 1800,in the two last named of 
which the rights conferred were dependent on the question 
of favor, while in the two first named the rights secured 
were such as were granted to other nations at large, irrespect- 
49° ive of the ground of such grants, whether favor or compen- 
sation. It appears that the diplomacy of the United States 
pursued the line of direction given to it by the plan, though 
opposed by the traditional ideas of the foreign powers. 

The form of compact founded upon article 1 of the plan, 
but expanded to a broader international character, which : 
has entered at this day into about forty of the treaties nego- 
tiated by this Government with foreign powers, and which 
is found in the Dominican treaty of 1867, was first definitely 
formulated in the treaty with Great Britain in 1794, although 
limited in its scope by the treaty of 1815 to the products of 
' the possessions of that nation in Europe. 

Article 2 of the treaty of 1815 with Great Britain is as 
follows: 


“No higher or other duties shall be imposed on the im- 
portation into the United States of any articles the growth, 
produce, or manufacture of His Britannic Majesty’s terri- 
tories in Europe, and no higher. or other duties shall be 
imposed on the importation into the territories of His Bri- 
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tannic Majesty in Europe of any articles the growth, produce, - 


or manufacture of the United States, than are or shall be 
payable on the like articles being the growth, produce, or 
manufacture of any other foreign country; nor shall any 
higher or other duties or charges be imposed in either of the 
two countries on the exportation of any articles to the United 
States or to His Britannic Majesty’s territories in Europe, 
respectively, than such as are payable on the exportation of 
the like articles to any other foreigh country; nor shall any 
prohibition be imposed on the exportation or importation of 
any articles the growth, produce, or manufacture of the 
United States or of His Britannic Majesty’s territories in 
Europe to or from the said territories of His Britannic 
Majesty in Europe or to or from the said United States which 
shall not equally extendvo all other nations. ,, 

“No higher or other duties or charges shall be imposed in 
any of the ports of the United States on British vessels than 
those payable in the same ports by vessels of the United 
States; nor in the ports of any of His Britannic Majesty’s 
territories in Europe on the vessels of the United States than 
shall be payable in the same ports on British vessels. 

“The same duties shall be payable on the importation 
into the United States of any articles the growth, produce, or 
manufacture of His Britannic Majesty’s territories in Europe, 
whether such importation shall be in vessels of the United 
States or in British vessels, and the same duties shall be paid 
on the importation into the ports of any of His Britannic 
Majesty’s territories in Europe of any article the growth, 
produce, or manufacture of the United States, whether such 
importation shall be in British vessels or in vessels of the 
United States. 

“The same duties shall be paid and the same bounties al- 
lowed on the exportation of any articles the growth, produce, 
or manufacture of His Britannic Majesty’s territories in Eu- 
rope to the United States, whether such exportation shall be 
in vessels of the United States or in British vessels ; and the 
same duties shall be paid and the same bounties allowed on 
the exportation of any articles the growth, produce, or man- 
ufacture of the United States to His Britannic Majesty’s terri- 
tories in Europe, whether such exportation shall be in British 
vessels or in vessels of the United States.” 


4 


Cy i: 


It will be observed that that portion of the article just re- 
ferred to that relates to duties on imports into the respective 
countries is identical, except as it regards the names of the 
contracting parties, with the ninth article of the Dominican 
treaty of 1867, except that its operation, as it respects Great 
Britain, is limited to the territories of that power in Europe. 
It is a well-understood fact that the United States were at 
that time largely influenced in their foreign negotiations by 
the importance of securing unlimited commercial intercourse A 
with the British possessions in America, and especially with << 
the West India Islands, and the plan submitted naturally a 
contained provisions which, if accepted by Great Britain, 
would have secured that end. In the treaty of 1794 with 
Great Britain the limitations of the scope of these clauses 
to the territories of-that nation in Europe was not stipu- 
lated, but was insisted upon: in the treaty of 1815, as appears 
by the text of the last-named treaty. 
ie The plain inference from the fact just stated is that the 
British diplomatists regarded the effect of the general clause, 
independent of such limitation, to be to admit American 
commerce into the British colonial possessions upon the same 
terms upon which it was admitted into the home ports, and 
thus to prevent Great Britain, notwithstanding her intimate 
relations with her colonies, from deriving any advantage in: 
her commercial intercourse with them that would not enure 
to the equal benefit of the United States under the terms of 
the treaty. In other words, they regarded the general clause 
under consideration as excluding any special arrangement 
: between Great Britain and her colonies whereby advantages 
in trade should be seecured to Great Britain not at unce en- 
joyable by the United States, and therefore they demanded 
and were accorded the limitation to the territories of that 
4 power in Europe. 
In the treaty of 1816 with Norway and Sweden the article - 
in question appears in the following form: 
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“ No other or higher duties, imposts, or charges whatsoever 
shall be imposed on the importation into the territories of 
His Majesty the King of Sweden and Norway of the produce 
or manufacture of the United States nor on the importation 
into the United States of the produce or manufactures of the 
territories of His Majesty the King of Sweden and Norway 
than those to which the same articles would be subjected in 
each of the two countries, respectively, if these articles were 
the growth, produce, or manufacture’ of any other country.” 


The final form of the article in question was reached in 
the treaty of 1825 with the Federation of Central America, 
and that form has passed into general use in the treaties of 
this country and is substantially identical with that of the 
Dominican treaty. . * 

The various transformations that have been undergone by 
the phraseology under construction furnish the means of 
ascertaining the objects in view and the means by which it 
was proposed to accomplish them. The fountain-head from 
which its policy flowed was the plan adopted by tie Conti- 
nental Congress in 1796,in which we may study this policy 
in its germ. That this action of Congress was the actual 
origin of a large part of our diplomatic policy has been 
pointed out by one of the most distinguished writers on 
that subject. The fact that Congress at that time united in 
itself legislative and diplomatic powers confers upon its 
action in that case the combined qualities of a legislative 
and a diplomatic policy and entitles their action to receive 
thoughtful consideration. 

Recurring to the incidents of the period in which the plan 
originated, we find that the necessity for alliances with some 
foreign power producing material aid was a stringent 
necessity of the American colonies, and yet the interests of 
commerce were not only remembered but received marked 
attention from Congress. The first articies of the proposed 
treaty with France as prepared by Congress related to com- 
merce and was an effort to draw around the colonies the 
conditions of a commercial career. 


Ss 


The first two articles uf the plan are devoted to the inter- ) 
ests of commerce. The subjects of these articles are the im- - 
post duties imposed by the respective countries as affecting po 

7 commercial intercourse between themn and the freedom of 
navigation in both domestic and foreign carriage. The pro- 
visions relative to impost duties contemplate commercial in- 
tercourse between the two countries and the application to 
such intercourse of the principle that the rights and obliga- oe 
tions existing under the domestic law shall be extended to \ 
the foreign trader. 

Viewed independently of the circumstances surrounding 
the intended negotiation with France, there weuld appear to 
be little analogy disclosed by the respective declared pur- 
poses of the articles of the plan already referred to and the 
ninth article of the. Dominican treaty, and not sufficient to 
establish a definite relation between them. The plan as it 
regards imposts merely equalizes the condition of the two 

~ 44 > nations relatively to each other without attempting to pro- 
duce equality as it regards their respective relations to other 
countries, while the direct object of the ninth article of the 
Dominican treaty is to assure to the respective parties as 

great advantages in trade as are or may be enjoyed by any 
third party with such treaty powers. The plan attaches no 
consequence to the place of origin of the merchandise dealt: 
in, but deals exclusively with the citizenship of the trader, 
while the ninth article of the Dominican treaty turns upon 
the question of the place of origin of the merchandise and 
is silent as to the conditions of -citizenship of the trader. 
While it must be conceded that the ninth article of the Do- 
minican treaty is not contained in the plan in form, yet 
we confidently believe that an examination of the internal 
conditions of the treating powers and their external rela- 
= | tions at the time will disclose the fact that the provisions 
under construction were contained in principle in the plan, 

At the date_of the adoption of the plan the articles of con- 
federation, though under consideration, had not yet been 

16 
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adopted, and the thirteen colonies were, as they claimed, in- 
dependent sovereignties, capable of shaping their relation to 
each other and to foreign nations in all matters, including 
commerce, according to their own ideas of policy. It was 
possible for any one of these colonies to admit to commercial 
privileges the citizens of one or more of its sister colonies 
and to exclude therefrom the subjects of foreign States. On 
the other hand, France had possessions in America, the 
trade with which constituted a leading interest here. The 
West India trade was a specially-coveted prize of our com- 
mercial enterprise and the French had possessions there. 
The colonies desired trade with. thg outlying possessions of 
France as unfettered by restrictive provisions as that which 
might be enjoyed with the mother country itself. The colo- 
nies, through their diplomatic representatives, the Congress, 
could offer inducements to France for concessions as it re- 
garded trade with her colonies that grew out of the sover- 
eign independence of the colonies. If the French subject 
could enjoy the privilege of trading in any one of the colo- 
nies on equal terms with the citizens of the other colonies a 
definite advantage would be derived that might induce the 
concessions desired as to trade with France and her depend- 


encies. 
Thomas Jefferson says in a letter to James Monroe in 


1785: 


“The difficulty which arises in our case is with the na- 
tions having American territory. Access to the West In- 
dies is indispensably necessary to us, vet how to gain it 
when it is the established system of these nations to exclude 
all foreigners from their colonies.” 


In view of the situation and objects of the parties negotiat- 
ing on the basis of the plan, it was to be regarded as a prop- 
osition to equalize the conditions of commercial intercourse 


between thirteen independent States on the one hand and. 


a State and her colonial possessions on the other hand; and 


thus contained a principle that might readily be expanded 
to embrace the entire family of nations. In the respect just 
mentioned the article under construction and the plan have 
a common purpose, although more limited in its application 
in the one case than in the other. 

Article 11 throws light upon the character of the policy 
on which the plan was based. The expressed object of that 
article is to secure trade in the products of the West Indies, 
as against export duties imposed at such islands, on as favor- 


able terms as that enjoyed by any other nation. The lan- - 


guage of this article is to the effect that no higher or other 
duties shall be imposed on exportations of that character, 
using the language of the article, “than the lowest that are 
or shall be imposed on the exportation thereof to France or 
to any other part.of the world.” The fact that this article 
is in terms limited to export duties imposed in respect of the 
West Indies shows that that trade held a leading place in 


the thought of the American diplomatists at that time. 


Provision had already been made by the previous articles 
1 and 2 for the import trade, in a form that was controlled 
by the urgent necessity of securing trade with the West 
India possessions, on the same footing as that with the 
mother country, and it remained to provide for the case of 
export duties. The object in view in dealing with this sub- 
ject was to place the United States on the same footing with 
all other countries, including France herself, as it regarded 
the imposition of export duties. There was nothing to pre- 
vent the export duties from being placed on the broadest 
ground of equality as it regarded all nations. There isnomis- 
taking the force of the language used in this eleventh article, 
The mere fact that France or some other power might enjoy 
better terms as it regarded export duties would be a viola- 
tion of any treaty based on its provisions, independently of 
whether the motive leading to the granting of such superior. 
advantage was compensating gains or one of pure benevo- 
lence, if the last-named motive is ever found as the ground 
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of treaty concessions. While, then, articles 1 and 2 should be 
regarded as expressing the foreign policy of Congress as to 
commercial relations under limitations imposed by important 
local interests, article 11 should be regarded as a full ex- 
pression of that policy in its broad sense. The policy thus 
exhibited bases the right of equalization upon a comparison 
of the laws or treaty stipulations under which export duties 
are regulated according to their effect, and not upon the in- 
determinate character of the motives that inspired them. 

The further development of the general subject will show 
that the general intention thus derived from the plan was 
never lost sight of in the diplomacy of the country, but led 
to the adoption of the laaguage of the ninth erticle of the 
Dominican treaty, where language is employed of the same 
import as that just considered. 

The instructions adopted by Congress concurrently with 
the adoption of the plan offer to France an alternative prop- 
osition in the event of the rejection of the provisions of 
articles 1 and 2. This alternative conceded to each nation 
as against the other “ the same privileges, liberties, and im- 
munities at least and the like favor in all things which any 
foreign nation the most favored shall have.” This provis- 
ion would place the United States in their trade with France 
and her colonies in as favorable a position as any foreign 
state, but would not assure to her terms of trade with the 
colonies of France equal to those of French citizens. 

The treaty with France in 1778 did not carry out the pur- 
poses of the plan, but was based upon the alternative propo- 
sition. It must be admitted that this treaty does not repre- 
sent the commercial policy of the United States, but was the 
outgrowth of the necessity of an alliance with France in 
view of the relations then existing between the colonies and 
Great Britain. The absence from the plan of the expression 
favored nation or any equivalent expression, especiaily in the 
eleventh article, where it would naturally occur, and the sub- 
stitution therefor of the language of that article, which has 


~*~... weee 


since that time become common to that portion of our 
treaties that assumes to deal with the subject of import 
duties, must be regarded as a studied effort to get rid of 
that expression in its application to that subject—a purpose 
that failed in the instance of the treaty with France, and 
in fact was not accomplished until the treaty of 1794 was 
concluded with Great Britain. That such was the policy 
of our Government will clearly appear in the further de- 
velopment of the course of its diplomatic action. 

As the treaty of 1794 with Great Britain was the first em- 
bodiment relative to import duties of the terms of article 11 
of the plan as applied to exports, and as that language is 
substantially identical with the terms under construction, it 
is important to ascertain the conditions under which that 
treaty came into existence. As the result of that negotiation 
was to displace the favored-nation clause as propounded by 
Lord Granville and substitute therefor the American idea 
as finally adopted, it is apparent that the article in question 
was the product of American diplomacy, and therefore it is 
important to ascertain more exactly the nature and objects 
of that diplomacy. 

Three important state papers and a letter from Mr. Jeffer- 
son that deserved and has received recognition as part of 
the public history of our country are of importance for the 
purpose just indicated. They are: The instructions of Con- 
gress to our ministers abroad in 1783 (secret journals of 
Congress, 3d vol., p. 412); instructions from Congress to 
ministers plenipotentiary, May 7, 1784 (secret journals of 
Congress, vol. —, p. —); letter of Thomas Jefferson to Mr. 
Monroe, dated June 17, 1785 (Jefferson’s writings, N. Y., 
1853, p.*349), and the instructions from Mr. Jefferson, as 
Secretary of State, to Mr. Jay, as minister to Great Britain, 
relative to the treaty of 1794. (American State Papers, For- 
eign Relations, vol. 1, p. 473.) . 

In the instructions of 1783 the basis of foreign treaties is 
stated as follows : 
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“In negotiating on this subject (amity and commerce) you 
will lay it down asa principle, in no case to be deviated 
from, that they shall, respectively, have for their basis the 
essential advantages of the contractiag parties on terms of 
the most perfect equality and reciprocity, and not be repug- 
nant to any other treaties already entered into by the United 
States with France and other foreign powers.” 


¥ 


In the following year, 1784, more precise instructions 
were issued by Congress, which, after naming certain States 
as proper subjects for the negotiation of treaties of amity 
and commerce, lays down the principles on which such 
treaties should be based, commencing as follows: 

a 


. “4 

“Resolved, That in the formation of these treaties the fol- 
lowing points be carefully stipulated:” It will be observed 
that, while the plan stated the form of treaty stipulations, 
the present instruction merely states principles to be ob- 
served in forming such treaties. The first paragraph of 
these instructions—that relating to commerce at large—is as 
follows: “1. That each party shall have a right to carry 
their own produce, manufactures, and merchandise in their 
own bottoms to the ports of the other, and thence the pro- 
ducts and merchandise of the other, paying in both cases 
such duties only as are paid by the most favored nation, 
freely where it is freely granted to such nation, or paying 
the compensation where such nation does the same.” The 
second paragraph relates to treaties with States having ter- 
ritories in America. The ninth paragraph declares “ That 
these instructions be considered as supplementary to those 
of October 29, 1783, and not as revoking, except when they 
. contradict them ; that where in a treaty with a particular 
nation they can produce advantages, to the specification of 
which we have been unable to descend, an object in these 
instructions being to form outlines only and general princi- 
ciples of treaties with many nations, it is our expectation 
they will procure them, though not pointed out in these in- 
structions, and where they may be able to form treaties on 
principles which, in their Judgment, will be more beneficial 
to the United States than those herein directed to be made 
their basis they are permitted to adopt such principles.” By 
these instructions commissions were ordered to issue to J. 
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Adams, B. Franklin, and T. Jefferson to negotiate such 
treaties and tender them to Congress for ratification. 


That the instructions of 1784 represent a tentative policy 
and not one fully and finally settled is apparent from the 
latitude allowed to the commissioners in departing from the 
principles laid down, reserving to Congress the full and final 
consideration of such principles upon the ratification of 
treaties negotiated thereunder. Mr. Jefferson evidently en- 
tertained the opinion just stated as appears by his letter to 
Mr. Monroe already referred to. This letter is of importance 
not only as an exposition of the current policy on the subject 
of commercial relations, but as explaining the motives that 
lead to the avoidance of the expression favored nation in the 
treaty of 1794 with Great Britain under instructions from 


Mr. Jefferson, as Secretary of State. The letter written in fs 
the year following that of the last-mentioned- instructions, / W7/ ae 
after stating as a reason for a general system of treaties with V 
foreign powers that under the Articles ‘of Confederation 
Congress could only control commercial intercourse with 
foreign nations through the medium of treaties, states his 
views as follows. Speaking of the language that should be 
addressed to foreign countries by the United States, he says: 
“T would say, then, to every nation on earth, by treaty, your 
people shall trade freely with us and ours with you, paying 
no more than the most favored nation in order to put an end 
to the right of individual States to interrupt our commerce 
and to embroil us with any nation.” After considering the 
plans of avoiding duties altogether and of equalizing those 
duties as between States maintaining commercial relations, 
and dismissing them as impracticable, he states as follows - 


“T confess, then, to vou that I see no alternative left but 
that which Congress has adopted, of each party placing the 
other on the footing of the most favored nation. If the na- 
tions of Europe from their actual ‘establishments are not at 
liberty to say to America that she shall trade in their ports, 
duty free, she may say she may trade there, paying no 
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higher duties than the most favored nation, and this is 
valuable in many of these countries where a very great dif- 
ference is made between different nations. 

“There is no difficulty in the execution of this contract, 
because there is not a merchant who does not know or may 
not know the duty paid by every nation on every article. 
This stipulation leaves each party to regulate their com- 
merce by general rules, while it secures the other from par- 
tial and oppressive discriminations.” _ ‘ | 


We have here Mr. Jefferson’s understanding of what was 
the nature and operation of the first paragraph of the in- 
structions of 1784, and in what sense the expression favored 
nation was used in that instrument. Had Mr. Jefferson been 
called upon to construe the words “ paying, in both cases, 
such duties only as are pdid by the most favored nation 
freely where it is freely granted to such nation, or paying | 
the compensation where such: nation does the same,” as con- 
stituting the actual phraseology of an article of a treaty, the | a 
application of technical rules might have forced him to a bs ‘a 
more rigid interpretation, but Congress had not attempted | 
to settle the language of treaties, but had expressly declared | 
that it only sought to recognize principles, leaving their de- 
velopment and application to the distinguished commis- 
sioners, one of whom is speaking in the letter under con- 
sideration. 

According to Mr. Jefferson the policy in question would 
involve three important features: It would exclude differ- 
ences made between different nations to our prejudice ; it 
would compel the imposition of duties by general rules, thus 
excluding special privileges granted to one and not to an- 
other, and by placing duties upon the sanction of general 
laws would enable merchants to know the measure of their 
rights in all countries by the inspection of the laws of such 
countries. 

He states as an advantage to be derived from such treaties 
that they would be valuable in many of the countries of 


Europe, “ where a very great difference is made between dif- 
ferent nations.” There is no suggestion that these differ- 
ences will be overcome in our favor, only to the extent that 
they are based upon uncompensated concessions and are 
thus instances of favor, for in the complicated state of politi- 
cal relations among the countries of Europe instances would 
be rare where treaty privileges were granted without some 
compensating advantages, either commercial or political. 
The plain import of Mr. Jefferson’s views is thatsuch differ- 
ences could not operate against us under treaties of that char- 
acter, upon whatever ground they might rest. This con- 
clusion is strengthened by the statement that “there is no 
difficulty in the execution of this contract because there is 
not a merchant who does not know or may not know the 
duty paid by every nation on every article.” If the right of 
the merchant in a foreign country was made to depend upon. 
the motive or considerations that induced a concession to a 
third country it could not be said that the contract was with- 
out difficulty 1 in its execution, for every question of difficulty 
arising under such a construction would have to be worked 
out by the political authorities of the two nations, and that 
is precisely the case of a difficulty in execution. Mr. Jeffer- 
son says that the merchant could determine his rights by an 
inspection of the laws of the respective countries concerned, 
and merely by ascertaining the “ duty paid by every nation 
on every article.” If the solution of questions arising under 
such treaty stipulations involved an inquiry into the advan- 
tages and considerations that induced the granting of a dis- 
criminating privilege and exact equalization of the relations 
of the treaty powers to correspond with those of the grantor 
and the recipient of such privileges, the treaty would not 
only not be free from difficulty in execution, but would in- 
volve the must complex process of solution known to the 
diplomatic art. Theclear import of Mr. Jefferson’s state- 
ment is that such treaty stipulations would be self-executing 
in the view of the laws ——s duties and unaffected by. 
17 
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other considerations. This is distinctly indicated in the 
statement that every merchant familiar with the laws of the 
several countries would have the means of ascertaining his 
rights as it regarded duties imposed by a power with whom 
his government had such treaty regulations. 

The exposition of the views of Mr. Jefferson that has been 
already advanced is the only one that can lead up to the 
statement made by him, that “this stipulation leaves each 
party at liberty to regulate their commerce by general rules.” 
Liberty to regulate commerce by general rules implies the 
absence of liberty to make it the subject of special arrange- 
ments, involving privilegeg to ona not enjoyed by the other. 
The liberty referred to is that which is left after something 
is taken away, and is defined by the expression general rules. 

Mr. Jefferson here enunciates a principle that has become 
interwoven with the entire fabric of our national policy, and 
as an advanced step in the direction of enlightened inter- 
national intercourse is distinctly American, both in its lib- 
eral spirit and in the means by which it has been made prac- 
tically efficacious. It aimed to disentangle commercial 
interests from complications with political objects and inter- 
ests, to place the imposition of duties upon the basis of gen- 
eral laws acting impartially on all foreign States, and to 
make the equalizing stipulations of treaties affecting import 
duties self-executing. 

Mr. Trescot, in his American Diplomatic History, speak- 
ing of the condition of European diplomacy in its relation 
to the first paragraph of the instructions of 1784, says, at 
page 20, that these provisions were contrary to the “ prin- 
ciples of both British and Spanish trade,” and admitted by 
France only in a qualified sense. He further says, at the 
same page: “The close of the last century was emphatically 
an age of commercial alliances, but alliances negotiated on 
the principles of the strictest monopoly and based entirely 
upon an exchange of mutual advantages.” Of Jefferson, he 
says,at page 24: “ Thechief object of the Jeffersonian efforts 
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was te attain a broad and permanent commercial arrange- 

ment by which the trade between the two countries might 
be as free as the interests of both most fully required.” 

European diplomacy was, at the time referred to, an inter- 

woven fabricof commercial and political questions, the last 

o. named including such as were territorial and dynastic. The 

| mutual advantages that were to be sought were complicated 

with all these motives, and commerce could not reach a 

proper organization on the principles of competition. The 

corrective for such a condition was that employed by Jeffer- 

son, namely, separate the interests of commerce from politi- 

cal interests in diplomatic treatment and deal with them 

& according to their proper nature. As having the broadest 

| influence on commerce, the subject of import duties was 

selected for separate treatment, from the other elements of 

commercial interests. The great corrective, as it regarded 

import duties, was to place their imposition on the basis of 

general laws offering impartial conditions of trade to all 

nations, and making these laws effective by imposing coun- 

tervailing duties upon nations that would not respond to 

such a system. Our legislation followed this system down 

to a recent period, imposing all duties by general laws, in 

respect of which all nations were intended to stand on terms 

of equality. A departure from this uniform method occurred 

in the instance of the reciprocity treaty affecting Canadian 

trade, but as this treaty did not affect any of the staples of 

general commerce, but was confined to the regulation of local 

trade alone, the instance may be regarded as a departure 

: from the principle in an abstract sense only, not entailing 

» a the consequences that would have resulted had it been an 

interference with the principle in application to general 

commerce. The Hawaiian treaty was the first departure 

from the legislative policy thus indicated, affecting the gene 

eral commerce by operating upon one of the great staples. 

Such a legislative system demanded the acceptance of its 

- principles by foreigu governments, and this was the proper 
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work of diplomacy. That policy implied the relinquish- 
ment ofall advantages in foreign trade that might beattained 
by means of duties discriminating in favor of those with 
whom we sought special privileges and against others, and 
the adjustment of treaty relations tg the same principle was 
essential to the complete success of the policy. While 
America put herself on terms of equality with all nations 
as it regarded the imposition of domestic duty, she could 
claim no less of any other power with whom she was treat- 
ing than that she should be put in her dealings with such 
power on terms of equality with all other nations, and 
such was the essential ¢haractér of the schéme proposed 
by Mr. Jefferson. The European idea of equality was 
much more limited than the American idea, and was 
based upon the assumed legitimacy of using the power to 
impose duties as a means of securing advantages in trade, 
and consisted in letting the State seeking equal advantages 
with another into the bargain upon the same terms as the 
privileged State. The American idea of equality was based 
on the conception that employing the power of imposing 
duties for the purpose of gaining trade advantages, or any 
other class of special advantages, was inconsistent with the 
interests of commerce; hence equality according to the 
American policy meant actual equality, without regard to 
what may have been gained or lost by the inequalities sought 
to be got rid of. This is the conception embraced in Mr. 
Jefferson’s letter, and the only one that could attain that 
which he desired, namely, the equalizing to America of the 
conditions of the discriminating system of Europe. 

The system of general laws regulating duties had the ad- 
vantage of reducing the obligations of the importer to cer- 
tainty and protecting his rights by Judicial remedies, and 
to complete the system it was necessary that such treaties as 
participated in fixing duties should have the force of munici- 
pal law, and this quality was conferred upon them by our 
Constitution. Jt was necessary in order to complete the sys- 
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tem that means should be afforded for comparing together 
the duties imposed by nations connected by treaties attempt- 
ing equalization, and for this purpose it was requisite that 
the laws of the respective countries should contain all the 
means necessary for the determination of the duties imposed 
by them, respectively, and for this purpose that treaty obli- 
gations should be made to depend wholly on the state of 
such laws. It was such a condition of treaty adjustments 
that Mr. Jefferson had in view when ke said, “ There is no 
difficulty in the execution of this contract, because there is 
not a merchant who does not knuw, or may not know, the 
duty paid by every nation on every article.” 

Having obtained a clear conception of the policy of Mr. 
Jefferson, the question arises whether that policy became ac- 
tually engrafted upon the diplomacy of the country. As 
bearing on the answer to this question the instructions given 
by Mr. Jefferson to Mr. Jay, the former being Secretary of 
State and the latter minister to Great Britain, becomes im- 
portant. A treaty with Great Britain was then under con- 
sideration which was afterwards concluded in 1794, and 
these instructions related to that treaty. Mr. Jefferson in 
stating various points deserving attention on the part of the 
minister says: “7th. The exclusion of the terms most favored 
nation, as being productive of embarrassments.” This in- 
struction controlled the form of the treaty, for although Lord 
Granville had submitted a scheme that included the usual 
favored-nation clause, it was stricken therefrom in the treaty 
as concluded, and the language of the eleventh article of the 
plan of 1776 was adopted in substance. If it should appear 
that the rejection of the phrase favored nation in this treaty 
was the consequence of the application to it of the princi- 
ples laid down by Mr. Jefferson as just stated, then it must 
be considered that that policy had become embodied in the 
treaty and may be regarded as means of interpreting the 
language of that treaty, and for like reason the same lan- 
guage wherever it occurred in future treaties} especially as 
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that language was significant of a modification of previous 
modes of dealing with the same subject. It only remains, 
then, to connect the instruction to Mr. Jay with the general 
policy expressed by Mr. Jefferson, as already stated. 

From Mr. Jefferson’s stand-point the favored-nation clause 
was objectionable for various reasons. In the first place, it 
was part and parcel of the system of obtaining advantages 
in trade by discriminations in the imposition of duties, and 
its actual effect, if applied, was to establish communities of 
interest in the advantages secured by such objectionable 
discriminations. As the relations of States were not de- 
termined in: the system of Europe by sentimental considera- 
tions, but, as it regarded tomme’ice, as said by Mr. Trescott, 
as already quoted, were based “on the principles of the 
strictest monopoly and based entirely on the exchange of mu- 
tual advantages,” the process of assimilating the relations 
of twu treaty powers to those existing between one of such 
powers and a third privileged nation, upon the same or 
equivalent considerations, was too cumbersome for practical 
use, and one that could only be performed by the political 
power, and hence the favored-nation clause was practically 
a dead letter. As the idea of Mr. Jefferson of an efficacious 
means of ascertaining the duties payable from an inspection 
of the laws of the various countries concerned is altogether 
inconsistent with the means afforded by the favored-nation 
clause, it explains the nature of those embarrassments that, 
according to his statement, were produced by that clause. 

If the considerations that have been adduced from the 
public history of our diplomacy tended to contradict the 
plain import of the terms of the article under construction, 
their force might be impaired, but where, as in the present 
case, an effort is made by the Government to strain the con- 
struction of the terms used from their natural import, such 
considerations become of great significance. 

Article ninth of the Dominican treaty declares, reduced 
to the simplest expression, that Dominican produce shall 
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pay the United States no higher or other duties than are 
paid on the products of any other country. The negative 
form of statement is all that exposes its text to the most 
adroit criticism. Suppose it had read that such produce 
should pay higher duties than those of any other country, 
in that case higher than the highest duties paid by any 
other country would be demandable. The introduction of 
the word no before higher cannot possibly have the effect of 
changing the entire sense of the terms. An analogous in- 
stance is a grant of the usufruct of his land by A to B, not 
less than that enjoyed by any other person. In that case the 
largest right possessed by any other person than A would be 
the least measure of B’s right. If there was any obscurity 
in the text it would be cleared up by the fact that its object 
was to equalize the condition of the contracting parties with 
that of the nation possessing the greatest advantages as 
regards import duties derived from such parties. This pur- 
pose is apparent on the face of the treaty and is fully illus- 
trated by the references that have been made to diplomatic 
history. 

The same form of expression employed in the first para- 
graph of the ninth article of the Dominican treaty of 1867 is 
in the second paragraph of that article applied to duties on 
exports, and, although the subject differs, the object must be 
regarded as the same, and hence the same force should be 
given to the same expression used in both cases. There can 
be no doubt as to what is meant by the expression “ any 
other foreign country ” as it regards export duties, and the 
intention is clear that the best conditions as regards the 
maximum of export duties allowed to any country shall 
equally be allowed to the Dominican Republic. If it is said, 
in regard to any privilege allowed in that respect to a third 
nation, that the United States received an equivalent for such 
grant, the ready answer is that the Dominican Republic bar- 
gained for all advantages and presumably gave an equiva- 
lent therefor as the consideration of what it sought. To 
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imply from the Dominican treaty a promise on the part of 
the Dominican Republic to pay for any advantages acquired 
under the treaty what the holder of such advantage had 
paid to acquire it would be to apply the principle that when 
one, by a contract upon consideration, purchases a right or 
thing he impliedly agrees to give, in-addition to the stipu- 
lated price, that which the holder of such right or thing 
gave for it. It is not necessary to argue the fallacy of such 
& proposition in this eourt. 

If the construction that has already been put upon the 
ninth article of the Dominican treaty is sound, then it ex- 
cludes all special arrangengents between the United States 
and any foreign power that are not subject to the principle 
of equalization propounded by that article. It is the nature 
of an agreement between persons to equalize their condi- 
tions in respect of all other persons to exclude special agree- 
ments tending to disturb that equilibrium. If the right to 
make special agreements for special privileges can ever be 
reconciled with a general treaty excluding preferences of one 
power over another, it would be in‘the case of the relations 
of a mother country to her dependencies, politically united 
to her, though possibly territorially and commercially dis- 
tinct. 

We venture to affirm that no such right has been recog- 
ized as existing in the diplomatic intercourse of nations, but, 
on the contrary, the opposite has been assumed,.if not as- 
serted. When the treaty of 1815 was negotiated with Great 
Britain, if intimacies of relation between States could have 
varied the effect of treaties of commercial equalization, 
Great Britain might have said that under the terms of the 
treaty of 1794 she would still possess the right to make what 
arrangements she pleased with her own colonies, notwith- 
standing the general terms of the treaty last named, in view 
of her intimate relations with her colonies; but she relied 
on no such doctrine, and demanded that her treaty should 


be in terms confined to her possessions in Europe, and that 
point was yielded by the United States. 

When it is considered that the leading object.in conclud- 
ing the treaty of 1794 with Great Britain was to secure as 
good terms of trade with the West India colonies of Great 
Britain as were obtained from the mother country, it is evi- 
dent that our statesmen believed that the general terms of 


_ that treaty would exclude Great Britain from making special 


conditions with her colonies from which the United States 
might be excluded consistently with that treaty. Both of 
these countries seem to have held the same views on this 
subject at that time. 

In the treaty of 1828 with Brazil, where the same provis- 
ion as that contained in the ninth article of the Dominican 
treaty is found, the following passage appears: “ It is under- 
stood, however, that the relations and conventions whieh 
now exist, or may hereafter exist, between Brazil and Portu- 
gal shall form an exception to this article.” This is a dis- 
tinct recognition that international intimacies afford no 
ground for exceptional arrangements to that general rule of 
equalization laid down by such articles as that under con- 
struction. 

In the treaty with The Netherlands of 1782, while based 
on the provisions of the treaty of 1778 with France, as it re- 
garded the subject of imports, care is taken by express pro- 
visions to except the possessions of that government in the 
East and West Indies from its operation. 

The treaty of 1800 with France, based on the provisions 
of the previous treaty of 1778 as it regards imports, is in 
terms confined to the possessions of that power in Europe. 

It is not necessary to go any farther in order to be able to 
demonstrate the proposition that it has been the habit of in- 
tercourse between ourselves and the nations with whom we .« 
have treated for commercial privileges to name expressly 
all intended exceptions to the generality of the expressions 
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used that were intended by the parties, and such a habit of 
dealing obviously enters into the construction of the treaties 
concluded in such intercourse. 

It will be an unenviable distinction if America, after hav- 
ing successfully antagonized the petty system of international 
traffic in monopolies of trade, and aftér having founded and 
maintained for a ceritury a broad and generous system, 
bringing international commerce into just relations to the 
causes on which the development of civilization depends, 
should not only abdicate that honorable position, but deny 
the force of the very obligations she has assumed for the ac- 
complishment of that object. Fortunately, such a result 
cannot be reached until this Court gives its sanction to the 
construction claimed by the executive government, which, 
in our judgment, cannot take place without subverting the 
very foundations upon which its dignity and historic char- 
acter rest. : 

A. J. WILLARD, 
Of Counsel for Plaintiff in Error. 


SUPREME COURT OF THE UNITED STATES — 


October Term, 1887—WNo. 108. 


JAMES F. WHITNEY, HENRY BUSCHMANN, anp 
CHARLES S. WHITNEY, PLaintirrs 1n Error, 


va. 


WILLIAM H. ROBERTSON, Co.iecror or tHE Port or 
New YORK. 


BRIEF FOR PLAINTIFFS IN ERROR. 


The foregoing briefs and argument for plaintiff in error 
in the case of Hugh Kelly, plaintiff in error, vs. Edward L. 
Hedden, collector, etc., defendant in error, October term, 
1887, No. 108, are designed to apply also to this case, and 
are hereby incorporated as part of this brief. 

The following only is required by way of any additional 


Statement.. 


In the case of Whitney against Robertson judgment was 
also rendered sustaining the defendant’s demurrer in the 
court below to the plaintiff’s complaint. The complaint and 
demurrer were the same as the complaint and demurrer in 
the case of Hugh Kelly against Hedden (No. 1012), except 
in respect to the date and other particulars of the importa- 
tions on which the alleged illegal duty was exacted. The 
importations occurred in the year 1882, and therefore the 
laws in force prior to the existing tariff of March 3, 1883, 


applied. The merchandise was sugars, conceded by the de- 
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murrer to have been “ of such kinds and grades that if they 
had been produced or manufactured in the Hawaiian Islands 
instead of the Dominican Republic they would have been 
admitted to the ports of the United States free of duty” 
under the Hawaiian treaty and the act of Congress passed 
August 15, 1876. (Record, fol. 8.) eee 

The only judicial question in this case which the Govern- 
ment can raise to distinguish it from the foregoing case 
arising under the existing tariff comes from the circu m- 
stances of the date of the importation, and a consequent claim 
that a different condition of statutes applies to the Whitney 
case than that exhibited in the fogegoing brief for the Kel- 
ley case. , 2 

Assignments of Error. 


[It was error for the court below to sustain the demurrer 
and give judgment for the defendant, because the facts stated 
in the complaint exhibited a perfect cause of action, which 
could only be defeated by successfully controverting the alle- 
gation touching the character and origin of the merchandise 
imported. 


I. 


Adopting all of the considerations and arguments ad- 
vanced in the foregoing briefs and arguments in this behalf 
in the case of Kelly vs. Hedden, it is only necessary to allude 
to the chronology of the various laws applicable to sustain 
the proposition that the exemption as contended for by 
plaintiff in error in the Kelly case apply without diminu- 
tion resulting from any act of Congress and with full force 
and effect to an importation made in the year 1882. 

The law that no other duties shall be payable upon Domin- 
ican products than are or shall be payable on like products from 
any other country was made for the United States October 
24, 1867. 

This “supreme law of the land” became immediately 
operative when the enactment passed August 15, 1876, by 
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its terms took effect, and this was from the date of a proc- 
lamation to be made by the President, as in said act specified. 
This proclamation was made, pursuant to that statute, Sep- 
tember 9, 1876 (19 U. S. Stat. at L., p. 666). In accordance 
with said act of Congress of August 15, 1876: “ From the 
date of such proclamation the following articles, being the 
growth and manufacture or produce of the Hawaiian Islands, 
to wit, * * * muscovado, brown, and all other unre- 
fined sugar, meaning hereby the grades of sugar heretofore 
commonly imported from the Hawaiian Islands, and now 
known in the markets of San Francisco and Portland as 
‘Sandwich Island sugar,’ sirups of sugar-cane, melada, and 
molasses, tallow, shall be introduced into the United States 
free of duty so long as the said convention shall remain in 
force.” . 

Hence, from and after September 9, 1876, Dominican 
sugars of the grades corresponding and, as merchantable 
commodities, like the sugars specified from the Sandwich 
Islands, “ shall be introduced” free of duty as long as the 
Hawaiian treaty shall remain in force. That treaty was in 
force in September, 1882, the date of the importation and 
payment in question, unless there appears between 1876 and 
1882 some intervening law. 

After 1876, and efore the importation in question, there 
was no legislation whatever affecting the tariff on sugars. 

The only legislation under color of:which the Government 
claimed to exact the duties in question was the prior legis- 
lation covered by section 3, act of March 3, 1875 (18 U.S. 
Stat. at L., p. 339), imposing a duty of twenty-five per cent. 
upon sugar additional to the duties prescribed on such speci- 
fied sugars according to Schedule G of section 2504 of United 
States Revised Statutes, which was the general tariff on sugars 
and all other articles. No other legislation has been claimed 
to apply, and this legislation, being prior to the legislation of 
1876, is claimed by plaintiffs in error to have no application 
to the case at bar. 
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If, after September 9, 1876, any act of Congress affecting 
generally the rates of duty upon the merchandise in ques- 
tion had been enacted, the serious question might then 
have been presented as to how far, in the absence of an ex- 
press intention to that effect, such enactufents might have 
intruded upon the full force and effect of treaty stipulations. 
As, in no view of the case at bar, can this question possibly 
be presented with any propriety, counsel for plaintiffs in 
error withhold discussion upon it. It is enough for all the 
purposes of this case that anterior to the importation in 
question no act of Congress has, directly or indirectly, in- 
fringed or in any wise purported to infringe upon the force 
and effect of the act of Congress approved August 15, 
1876, and the stipulations in the Dominican treaty thereby 
made operative. 

Nor has any political action been taken by any depart- 
ment or officer of the Government declaring either of the con- 
ventions herein mentioned or the act of Congress appertain- 
ing to them at an end. 

The substantial issue in the case at bar, therefore, is, What 
shall be done by the judiciary department in a proper case 
calling for the fulfillment of these conventions? 

That the situation is one calling for the direct exertion 
of judicial authority there can be no question. Ina House 
report of a committee of the Senate and House of Repre- 
sentatives Mr. Forsyth, chairman, declared that all were 
agreed on the principle that how far legislation might be 
required to carry out treaty provisions “must be founded 
upon the peculiar character of the treaty itself.” (Davis’ U. 
S. Treaties, p. 944.) In 6 Op. Att’y Gen’l, 297, it is said: 
“Whether any legislation be necessary or not depends on 
the conditions of the treaty compared with the provisions of 
the existing law pertaining to the subject-matter.” The 
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“ subject-matter” in the case at bar is imposts, dependent 
upon a competent conclusion of the United States Govern- 
ment touching imposts in 1882 on products from “ any other 
country” except Dominica and including Dominica. The 
“ existing law pertaining to imposts on like products from 
some other country (7. e., Hawaii) is to be ascertained.” 
When ascertained the necessary conclusion follows that like 
Dominican products were subject to no other imposts. It 
required no act of Congress to assist in either of ‘these 
ascertainments. The process is a ministerial or judicial 
one. 

Suppose that a treaty (as article 2, treaty 1803) did pro- 
vide that the inhabitants of certain territory ceded to the 
United States should enjoy all the “ rights, advantages, and 
immunities of citizens of the United States” and be “ pro- 
tected in the free enjoyment of their liberty, property, and 
the religion which they profess, and an appeal should be 
made to the judiciary to enforce such an article in a proper 
case, could the courts respond that Congress must first legis- 
late how that shall be done, under every conceivable state 
of facts, before the judicial arm shall exert itself in aid of 
such a treaty? This Court, having the language of such a 
treaty before it (in U.S. vs. Reynes, 9th How., 151), proceeded 
to regard it and to construe its meaning, and to define the 
word “ property ” as there used. Another illustration of the 
action of this Court in giving liberal construction, according 
to the spirit and well-known intent of a treaty, is found in 
the case of Chew Heong vs. U. S., 112 U.S. R., p. 536, where 
subsequent to the treaty Congress had legislated in terms 
apparently broad enough to exclude the operation of the 
treaty. This Court, however, gave such a construction, both 
to the statute and to the treaty; as to harmonize each with 
the other, in accordance with the historic design of the 
treaty, thus applying the established principles of interna- 
tional law towards the accomplishment of the purposes of 
the high contracting powers and avoiding the unjustifiable 


144 


result of construing possibly ambiguous legislation so as to 
impair the obligation of a treaty. 

It is the spirit of harmonious construction and fair opera- 
tion that is relied upon to secure the application of unim- 
paired treaty provisions to the persons and property in- 
volved in the case at bar. That no legislation is required: 
in the instance of the case at bar has been demonstrated 
elsewhere in these arguments. — 

This Court has settled the full force and effect of treaty 
stipulations generally and the obligations of the judiciary 
concerning their fulfillment. This is not a case where Con- 
gress has attempted any act, since the provision in the Domin- 
ican treaty became immediately applicable to such a case 
as the one at bar, calculated to interfere’ with such applica- 
bility. It is only the executive department of the Govern- 
ment, through one of its subordinates, that has attempted 
intrusion upon the treaty, and the single question in the case 
at bar is, Was that intrusion justifiable ? 

It may be conceded, as said by Miller, J., in the Clinton 
Bridge case (Woolworth, 155-’6), that the courts possess no 
power to declare a stutute passed by Congress and approved 
by the President void because it may violate a treaty 
(Amiable Isabella, 9 Wheat., 1). Questions of this class are 
international questions, to be settled between the foreign 
nation interested and the political department of our Gov- 
ernment. It may be conceded that “ when those depart- 
ments declare a treaty abrogated, annulled, or modified it is 
not for the judicial branch of the Government to set it up 
and assert its continued obligation ” (6 Wall., 75). In this 
instance there is no such abrogation, express or implied, 
and the defendant collector is without power to annul a 
treaty. If such power be Assumed—as it was practically 
assumed in this case—the judiciary will apply the remedy. 
In the case at bar this Court is, therefore, called upon to inter- 
pret and to apply the treaty and to determine, in disposing of 
the resistance of the collector to its application, whether that 
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resistance is by proper authority, and whether either Congress 
or any governmental authority has in any wise intruded upon 
the operation of the treaty article in question and upon the co- 
ordinate obligation of the United States judiciary department to 
enforce this treaty as part of the municipal law of the land. 


ITT. 


The opinion of the court below, supposed by it (Record, 
fol. 19) to control the case at bar, is the opinion rendered in 
the case of Bartram vs. Robertson (15 Fed. Rep., 212). In so 
far as that opinion essayed to find some act of Congress that 
limited, qualified, or contravened the full force and effect of 
treaties, such opinion has been adversely disposed of in the 
opinion delivered by this Court upon the final determination 
of that case (122 U.S., p. 116). The absence in the opinion 
of this Court of any allusion to the peculiar reasons stated by 
Mr. Justice Wallace for the result he arrived at in his opin- 
ion indicates the acceptance by this Court of so much of the 
contentions submitted by counsel for plaintiffs in error in 
that case as was included in their proposition that there was 
no legislation to impair the particular international obliga- 
tions then under consideration. The opinion of this Court 
implies no other conclusion ; and the final determination of 
that case was made, through theopinion of Mr. Justice Field, 
exclusively dependent upon the peculiar character of the 
special treaty stipulations in the Danish treaty, stipulations 
which are not found in the Dominican treaty. Indeed, ar- 
guments on this special topic may be summarized in the 
apparent attitude of the Court, implied by its final opinion 
and in the question propounded by the Chief Justice to 
counsel upon the argument, when he asked the latter if 
their proposition was that the acts of Congress and the treaty 
provisions should, if possible, be so construed as to harmo- 
nize with each other. It was then submitted, and apparently 
with success, that such harmony did exist, and it will not , 
19 
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be further argued here that this inevitable harmony should 
remain unimpaired by any action of the Judiciary Depart- 
ment. 

It is, therefore, confidently submitted as a sound and in- 
contestible fact that Congress has not interfered with the op- 
eration of article 9 of the Dominican treaty. 


Note.—Inasmuch as some of the observations of this Court (in the Cher. 
okee tobacco case, 11 Wall., 616) as to how far acts of Congress would super- 
vene when in conflict with treaty provisions have been repeated in subse- 
quent cases decided, however, upon other grounds, it is proper in this point 
to invite attention to the cireumstance, which somehow seems to have escaped 
consideration, that in the Cherokee treaty there was an article expressly re- 
serving to Congress the right to enact legislation of the character that was 
held to apply to the CRerokees fn that case. 


“4 


In further verification, if need be, of the contentions in 
the case at bar that there is no legislation adverse to the 
propositions submitted in behalf of the plaintiffs in error, 
reference is hereby made to the briefs filed in this Court in 
the case of Bartram vs. Robertson, No. 275, October term, 


“1886. 


IV. 


It is submitted that the propositions embraced in the re- 
capitulations with which the foregoing briefs and arguments, 
entitled in the case of Kelly vs. Hedden, conclude, are im- 
mediately applicable to the determination of the issues pre- 
sented in the present case of Whitney vs. Robertson; and to 
these conclusions and the considerations upon which they 
are based nothing need be added except a supplementary 
one framed to anticipate a possible repetition by the Govern- 
ment of the claim made by it in the court below touching 
the intrusion of Congressional enactment upon the force of 
the Dominican treaty ; that— 

No legislation has interfered or attempted to interfere 
with the full force and effect which should be given since 
September 9, 1876, to article 9 of the Dominican treaty. It 
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therefore follows that the duties in this case were illegally 
exacted and that the judgment below should be reversed. 
Dated Washington, December 6, 1887. 
Henry Epwin TREMAIN, 
Mason W. TyLer, 
Of Counsel. 
TREMAIN & TYLER, | 
167 Broadway, N. Y. 
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Iu the Supreme Court of the United States, 


OcTOBER TERM, 1887. 


JAMES F. WuitNEY, HENRY Bouscn- 
mann, and Charles S. Whitney, plaint- 
iffs in error, No. 108 


v8. 
Wiiu1AM H. ROBERTSON, COLLECTOR 
of the port of New York. 


HvuGcH KELLY, PLAINTIFF IN ERROR, 


v8. i 
Epwarp L. Heppen, nate conzecr- f No. 1012. 


or of the port of New York. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW YORK. 


BRIEF OF ARGUMENT FOR DEFENDANTS IN ERROR. 


The questions involved in the two cases stated are sub- 
stantially the same, except that in the case last stated the 
importation was made after the passage of the tariff act 
of March 3, 1883, the 11th section of which provides 
that “ nothing in this act shall in any way change or im- 
' pair the force or effect of any treaty between the United 
11163——1 
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States and any other Government, or any laws passed in 
pursuance of or for the execution of any such treaty, so 
long as such treaty shall remain in force as tothe subjects 
embraced in this act.” 

In the view we take of the cases, this act has no ma- 
terial bearing. . 

In the first case, the plaintiffs imported sugar from 
the Dominican Republic on the 23d of August, 1882, on 
which the collector of the port of New York collected 
from them duties to the amount of $21,936.21, which was ’ 
the just amount payable under the tariff act applicable to 
the importatidn at thit time. 

In the second case stated, the plaintiff, in July and 
August, 1885, imported sugar from the same Republic, 
and duty was levied thereon, according to law, to the 
amount of ‘$2,121.80. 

The plaintiffs claim the sugar should have been ad- 
mitted free, because the United States, on the 19th of 
September, 1876, made a treaty with the Hawaiian Isl- 
ands to admit sugar, a product of those islands, free. 

The treaty with the Hawaiian Jslands, proclaimed 
September 9, 1876 (19 Stat. L., 625), consists of a pre- 
amble, a conclusion, and the following five articles : 


The United States of America and His Majesty 
the King of the Hawaiian Islands, equally animated 
by the desire to strengthen and perpetuate the friendly 
relations which have heretofore uniformly existed be- 
tween them, and to consolidate their commercial in- 
tercourse, have resolved to enter into a convention 
for commercial reciprocity. , 

* * x * * 
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ARTICLE I. 


For and in consideration of the rights and privi- 
leges granted by His Majesty the King of the Ha- 
waiian Islands in the next succeeding article of this 
convention, and as an equivalent therefor, the United 
States of America hereby agree to admit all the arti- 
cles named in the following schedule, the same being 
the growth and manufacture or produce of the Ha- 
waiian Islands, into all the ports of the United States 
free of duty. 


SCHEDULE. 


_ Arrow root; castor oil ; bananas; nuts, vegetables, 
dried and undried, preserved and unpreserved; and 
skins undressed ; rice; pulu; seeds, plants, shrubs, 
or trees; muscovado, brown, and all other unrefined 
sugar, meaning hereby the grades of sugar heretofore 
commonly imported from the Hawaiian Islands, and 
now known in the markets of San Francisco and 
Portland, as “Sandwich Island sugar;” sirups of 
sugar-cane, melado, and molasses ; tallow. 


ARTICLE JI. 


For and in consideration of the rights and privi- 
leges granted by the United States of America in 
the preceding article of the convention, and as an 
equivalent therefor, His Majesty the King of the 
Hawaiian Islands hereby agrees to admit all the arti- 
cles named in the following schedule, the same bein 
the growth, manufacture, or produce of the Unite 
States of America, into all the ports of the Hawaiian 
Islands, free of duty. 


SCHEDULE, ° 


Agricultural implements; animals; beef, bacon, 
pork, ham, and all fresh, smoked, or preserved meats ; 


——————————— 


4 


boots and shoes; grain, flour, meal and bran, bread 
and _ breadstuffs, of all kinds ; bricks, lime, and ce- 
ment ; butter, cheese, lard, tallow, bullion, coal, cord- 
age ; naval stores, including tar, pitch, rosin, turpen- 
tine, raw and rectified ; copperand composition sheath- 
ing ; nails and bolts ; cotton and manufactures of cot- 
ton, bleached and unbleached, and whether or not 
colored, stained, painted, or printed ; eggs; fish and 
oysters, and all other creatures living in the water, 
and the products thereof ; fruits, nuts, and vegetables, 
green, dried, or undried, preserved or unpreserved ; 
hardware; hides, furs, skins, and pelts, dressed or un- 


' dressed ; hoop-iron and rivets, nails, spikes, and bolts ; 


tacks, brady or sprigs ; ice ; iron and steel, and manu- 
factures thereof; leather ; lumber and timber of all 
kinds, round, hewed, sawed, and unmanufactured in 
whole or in part ; doors, sashes, and blinds; machin- 
ery of all kinds, engines and parts thereof; oats and 
hay ; paper, stationery, and books, and all manufact- 
ures of paper or of paper and wood ; petroleum and 
all oils for lubricating or illuminating purposes ; 
plants, shrubs, trees, and seeds; rice; sugar, refined 
or unrefined ; salt ; soap ; shooks, staves, and head- 
Ings; wool and manufactures of wool, other than 
ready made clothing ; wagons and carts for the pur- 
poses of agriculture or of drayage ; wood and manu- 
factures of wood, or of wood and metal, except fur- 
niture either upholstered or carved and carriages ; 
textile manufactures, made of a combinantion of wool, 
cotton, silk, or linen, or of any two or more of them 
other than when ready-made clothing; harness and 
all manufactures of leather; starch; and tobacco, 
whether in leaf or manufactured. 


ARTICLE ITI. 


The evidence that articles proposed to be admitted 
into the ports of the United States of America or 
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the ports of the Hawaiian Islands free of duty, un- 
der the first and second articles of this convention, 
are the growth, manufacture, or produce of the 
United States of America or of the Hawaiian Islands 
respectively, shall be established under such rules and 
regulations and conditions for the protection of the 
revenue as the two Governments may from time to 
time respectively prescribe. 


ARTICLE IV. 


No export duty or charges shall be im in the 
Hawaiian | Islands or in the United fo age n any 
of the articles proposed to be admitted into the ports 
of the United States or the ports of the Hawaiian 
Islands free of duty, under the first and second arti- 
cles of this convention. It is agreed on the part of 
His Hawaiian Majesty that so long as this treaty 
shall remain in force he will not lease or otherwise 
dispose of or create any lien upen any port, harbor, 
or other territory in his dominions, or grant any 
special privilege or rights of use therein to any other 
power, state,or Government, nor make any treaty by 
which any other nation shall obtain the same priv- 
ileges relative to the admission of any articles free of 
duty hereby secured to the United States. 


ARTICLE V. 


The present convention shall take effect as soon as 
it shall have been approved and grea sagsh: me 
Majesty the King of the Hawaiian Islands, and shall 
have been ratified and duly proclaimed on the part 
of the Government of the United States, but not 
until a law to carry it into operation shall have been 
passed by the Congress of the United States of . 
America. Such assent having been given and the 
ratifications of the convention having been exchanged 
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as provided in Article VI, the convention shall re- 
main in force for seven vears from the date at which 
it may come into operation; and further, until the 
expiration of twelve months after either of the high 
contracting parties shall give notice to the other of 
ite wish to terminate the same; each of the high 
contracting parties being at liberty to give such no- 
tice to the other at the end of the said term of seven 
years, or at any time thereafter. 


The claim of the plaintiffs is based upon the ninth arti- 
cle of the treaty between the United States and the Do- 
minican Republig ratified the 20th day of March, 1867 
(Rev. Stats., U.S., Public Treaties, p. 180), which is: 


No higher or other duty shall be imposed on the 
importation into the United States of any article the 
growth, produce, or manufacture of the Dominican 
Republic, or of her fisheries; and no higher or other 
duty shall be 4mposed on the importation into the 
Dominican Rep»blic of any article the growth, pro- 
duce, or manufacture of the United States or their 
fisheries, than are or shall be payable on the like 
articles the growth, produce, or manufacture of any 
other foreign country, or its fisheries. 

No other or higher duties or charges shall be im- 
posed in the United States on the exportation of any 
article to the Dominican Republic, nor in the Do- 
minican Republic on the exportation of any article to 
the United States, than such as are or shall be payable 
on the exportation of the like article to any other for- 
eign country. No prohibition shall be imposed on 
the importation of any article the growth, produce, or 
manufacture of the United States or their fisheries, or 
of the Dominican Republic and her fisheries, from or 
to the ports cf the United States or the Dominican 
Republic, which shall not equally extend to every 
other foreign country. 


ee LL LMMAM ALLL LLL LLL ASS ela 


P= 
ea 
‘e 


The treaty with the Hawaiian Islands is substantially 
@ commercial contract by which the Hawaiian Islands 
pay a valuable consideration for the admission of certain 
merchandise into the ports of New York. The first 
article declares that, for a consideration and eqaivalent to 
be paid by the Hawaiian Islands to the United States, 
sugar and certain other articles the produce of the islands 
shall be admitted free of duty. The consideration to be 
paid to the United States is stated in the second and fourth 
articles. It is special and valuable, aggregating large an- 
nual amounts. It is of substantial pecuniary value. The 
language “ free of duty,” in the treaty, does not mean that 
no duty or equivalent for auty is or shall be paid, but 
free from a duty to be charged and collected from the im- 
porter at the port when the entry is made. The importa- 
tions are not free, but the nation whence the importation 
comes has made a special bargain by which the nation, 
and not the importer, pays the duty. 

There is no allegation in the plaintiff’s declaration that 
the compensation paid by the Government of the Hawaiian 
Islands for the sugar exported to the United States was 
less ad valorem than was paid by importers from the 
Dominican Republic. It is no breach of the treaty with 
the Dominican Republic that the United States shall ac- 
cept the payment from another instead of the importer ; 
from a nation instead of an individual; in an aggregate 
amount instead of on the several importations. By the 
treaty tne Hawaiian Islands bought and specifically paid 
for the right to export to the United States sugar for the 
purpose of relieving those who carried the export from 
payment when the sugar was entered at the ports of the 
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United States. A fair interpretation of the Dominican 
treaty does not require that by virtue of the provisions of 
this ninth section sugar imported from that Republic shall 
have the benefit of the purchase made by the Hawaiian 
Islands without a payment of the price in consideration 
of which the benefit was granted to them, 


II. 


To correctly interpret a treaty, the situation of the 
parties to it at the time it was made, the subject-matter 
of the treaty, and the purposes and intentions of the 
parties must be considered. The Hawaiian Islands are 
comparatively small in area; located in a distant part of 
the Pacific Ocean, and, except with the United States, 
almost isolated from the commerce of the world. Their 
exports are few in number, and comparatively insignifi- 
cant in amount. The purposes of the two treaties with 


. the Dominican Republic and the Hawaiian Islands were 


different in a commercial view. The purpose of the 
Dominican treaty, as shown by its preamble is “‘ to aug- 
ment by all means at their disposal the commercial inter- 
course of their respective citizens.” The preamble to 
the Hawaiian treaty is— 


The United States of America and His Majesty 
the King of the Hawaiian Islands, equally animated 
by the desire to strengthen and perpetuate the friendly 
relations which have heretofore uniformly existed 
between them, and to consolidate their commercial 
intercourse, have resolved to enter into a convention 
for commercial reciprocity. 


The purpose of the former is to augment the commer- 
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cial intercourse of their respective citizens. The latter is 
to consolidate the commercial intercourse of the nations. 
The one is for the benefit of the citizens of the respective 
parties ; the other is for the benefit of the nations, con- 
tracting in their national character. The one is to aug- 
ment private commercial intercourse ; the other is to con- 
solidate the commerce of the nations. The severalty of the 
commerce of the nations is intended to be maintained by 
the one; the unification of the commerce of the nations is 
intended by the other. 

The Hawaiian treaty was intended to be, and is, a sub- 
stantial annexation or union of the two nations as one 
to the extent of the commercial limits of ‘the treaty. It 
granted to the Hawiian Islands and the several States of 
the Union a qualified commercial union. This intent is 
emphasized by the provisions of the fourth article, by 
which special privileges are secured to the United States, 
and limitations of power are contracted to be placed on 
the Hawaiian Government in favor of the United States 
as to the disposal or control of the harbors, ports, and 
territories of the Hawiian Islands during the existence of 
the treaty. The commercial sovereignty and independence 
of the Hawaiian Islands, to the extent of the limits of 
the treaty, are substantially rendered subservient to the 
Government of the United States, in order that the 
commercial intercourse of the two nations may be consol- 
idated. Ifthe Hawaiian Islands were admitted to a full 
participation in the benefits of statehood in the Union, 
the Dominican Government might as well allege such a 
union gave full freedom of trade to her citizens, as that 
the consolidation in the commerce contemplated by the 
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Hawaiian treaty extended such a right, without a like con- 
sideration having been paid by that Republic. 


ITT. 


It is also to be borne in mind that above eleven years 
have transpired since the Hawaiian treaty was published, 
and the Dominican Republic, although her products have 
during all that time been charged with the duties now 
complained of, has never alleged a violation of her treaty 
rights ; nor does it appear that any of her citizens, either 
in this case or heretofore, complained of wrong. The in- 
terpretation of an instrument placed upon.it by the parties 
to it for a number of years is of cogent weight in deter- 
mining the intent of the parties as understood at the time 
of its making. The fact that neither the Dominican Re- 
public nor the United States have regarded the treaty with 
the Hawaiian Islands as applicable to the commerce of 
her citizens by whom sugar, the product of the Dominican 


‘Republic, has been imported, is such an interpretation by 


acquiescence by the parties to the contract as should be 
accepted as conclusive on the citizens of both nations. 


IV. 


If the view of the plaintiffs in error in these aspects 
of the case should be found to be correct, an inquiry 
still remains whether the ninth article of the Dominican 
treaty is self-executing, or whether it requires legislative 
action to give it effect. That legislation is necessary to 
give it effect is strongly supported by the reasoning of 
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Justice Marsnall in the case of Foster vs. Neilson (2 
Peters, 314), as follows: 


A treaty is in its nature a contract between two 
nations, not a legislative act. It does not generally | 
effect of itself the object to be accomplished, especially 
so far.as its operation is infraterritorial, but is car- 
ried into execution by the sovereign powers of the 
respective parties to the instrument. 

In the United States a different principle is es- 
tablished. Our Constitution declares a treaty to be 
the law of the land. It is, consequently, to be re- 
garded in the courts of justice as equivalent to an act 
of the legislature whenever it operates of itself with- 
out the aid of any legislative provision. But, when 
the terms of the stipulation import a contract, when 
either of the parties engages to perform a particular 
act, the treaty addresses itself to the political, not 
the judicial, department, and the legislature must exe- 
cute the contract before it can become a rule for the 
court. 

The article under consideration does not declare 
that all the grants made by His Catholic Majesty be- 
fore the 24th of January, 1818, shall be valid to the 
same extent as if the ceded territories had remained 
under his dominion. It does not say that those 
grants are hereby confirmed. Had such been its 
language it would have acted directly on the subject, 
and would have repealed those acts of Congress 
which were repugnant to it; but its language is that 
those grants shall be ratified and confirmed to the per- 
sons in possession, etc. By whom shall they be ratified 
and confirmed? This seems to be the language of 
contract, and if it is, the ratification and confirmation 
which are promised must be the act of the legisla- 
ture. Until such act shall be passed the court is 
not at liberty to disregard existing laws on the subject. 
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The language of the Dominican treaty is : 


No higher or other duty shall be imposed * * 
* than are or shall be payable on the like articles, 
the growth, produce or manufacture of any other 
foreign country. 


This is a promise in the future as to what shall be done 
or shall not bedone. It is a mere contract as to the future 
passage of customs laws, by which future legislation 
should be molded. How that legislation should be made 
toconform to this contract is a subject for legislative action. 
It could not have been intended that the power of Con- 
gress over the customs laws should be either yielded up 
to the Dominican Republic, or transferred from the legis- 
lature to collectors of customs or to the éourts. That the 
Hawaiian [slands* paid a valuable consideration for the 
admission of sugar, is: not susceptible of substantial dis- 
pute. That the consideration thus paid is payable in the 
ageregate by a nation, and is not a moneyed consideration 
determinable by mere computation, precludes the possi- 
bility of adjustment by mere computation. 

The treaty itself affords no rule by which to adjust. It 
could not have been contemplated that without rule the 
customs officers of the United States should adjust the 
amount to be paid upon the product of the Dominican 
Republic, as compared with that of the Hawaiian Islands, 
when the consideration was not the subject of mere com- 
putation. The courts are without adequate power to exe- 
cute the contract. Hence, in the language of the case last 
cited, “the legislature must execute the contract before it 
can become a rule for the court.” 
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The court in the case of Nethercliffe vs. Robertson (27 
Fed. Rep., 741) referring to this treaty, after a full dis- 
cussion of the subject, states the conclusion as follows: 


The action of Congress is necessary, and until such 
action is had, the courts must follow the law as it is 
found in the ‘statute-books. 


The court in the case of Taylor vs. Morton (2 Curtis, 
462), in discussing a like provision, under like circum- 
prec in the treaty between the United States and Russia, 
concludes as follows : 


The truth is that this clause in the treaty is merely 
a contract addressing itself to the legislative power. 
The distinction between such treaties and those which 
operate as laws in courts of justice, is settled in our 
jurisprudence. * hat it is applicable to a 
stipulation like het now in question is clear. The 
contract is to legislate in conformity to a rule therein 
given. This necessarily addresses itself exclusively 
to the legislative power. It is a rule for their action, 
and not of the action of courts of justice. They alone 
must determine which construction it shall receive, 
and what cases are or are not within it in point of 
fact, unless by law they refer these matters to the 
judicial department of the Government. 


The same subject is further fully considered in the 
opinion of Judge Wallace in the case of Bartram vs. Robert 
son (15 Fed. Rep., 212). 


Vv. 
The questions involved in this case are substantially 


disposed of in favor of the defendants in error by the 
opinion of this court rendered by Justice Field in the 
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ease of Bartram vs. Robertson (122 U.S. R., 120) as fol- 
lows : 


That the act of Congress as amended, authorized 
and requited the duties imposed upon the goods in 
question, if not controlled by the treaty with Den- 
mark, after the ratification of the treaty with the 
Hawaiian Islands, there can be no question. And 
it did not lie with the officers of customs to refuse 
to follow its directions because of the stipulations 
of the treaty ‘with Denmark. Thgse stipulations, 
even if conceded to be self-executing by the way of 
a proviso or exception to the general law imposing 
the duties, do not cover concessions like those made 
to the Hawaiian Islands for a valuable consideration. 
They were pledges of the two contracting parties, 
the United States and the King of Denmark, to 
each other, that in the imposition of duties on goods 
imported into one of the countries which were the 
produce or manufacture of the other, there should 
be no discrimination against them in favor of goods 
of like character imported from any other country. 
They imposed an obligation upon both countries to 
avoid hostile legislation in that respect. But they 
were not intended to interfere with special arrange- 
ments with other countries founded upon a conces- 
sion of special: privileges. 


The stipulations were mutual, for reciprocal ad- 
vantages. “ No higher or other duties” were to be 
imposed by either upon the goods specified; but if 
any particular favor should be granted by either to 
other countries in respect to commerce or navigation, 
the concession was to become common to the other 
party upon like consideration ; that is, it was to be 
enjoyed freely if the concession were freely made, or 
on allowing the same compensation if the concession 
were conditional. 
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The Hawaiian treaty has received a political interpreta- 
tion by the action of the Government of the Hawaiian 
Islands, in accordance with the view we now ask the 
court to take. It is stated in the brief of the plaintiff in 
error, pages 72 and 73, as follows: 
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One further illustration: Prior to the treaty of 
1875 between the United States and Hawaii there 3 
existed a treaty between Hawaii and Great Britain, 4 
which contained the two provisions that are dis- 
tinguished from each other in an earlier part of this 
argument, namely, a provision under article 3, cor- 
résponding to the general favored-nation clause here- 
inbefore quoted, and a provision in articles 4 and 5 
that no other or higher duty should be payable-on ar- 
ticles from Great Britain than were paid on the same 
article the growth of any other country. In 1878 
= Great Britain claimed in Hawaii the same treatment 
for its goods as was “accorded to similar goods of 
American origin.” The Hawaiian authorities, through 
Mr. Carter, interpreted these clauses as not applying, 
except on the same compensations as had been stipu- 
lated for in the treaty between Hawaii and the United 
States. Great Britain would not accede to any such 
doctrine, and has never yielded, although by a re- 
arrangement of the Hawaiian tariff, with the ex- 
pressed approval of England after negotiation, the 
differences were composed. 


The Empire of Germany, with a similar provision in 
its favor, joined in the claim of Great Britain to equal 
rights with the United States. The result of the nego- 
tiations between the powers establishes that the interpreta- 
tion claimed by the Hawaiian Islands was adhered to, as 


16 


is shown by the following statement, found on page 74 of 
plaintiff’s brief : 


It was during this controversy that the Hawaiian © 
Government gave formal notice of the determination 
of Article 4 of its treaty with England, and a serious 
political difference resulted in Hawaiian politics, one 
party favoring the English demands and the other 
regretfully conceding the cogency of arguments to 
support them. 

The embarrassments of the Hawaiian Govern- 
ment were at‘the sathe time further increased by a 
similar demand made by the German Empire by rea- 
son of its treaties with Hawaii. The commissicn to 
London was extended toGermany. With that Gov- 
ernment no composition seems to have been possible 
except by a thorough revision of the treaty relations 
between thetwo countries. A new treaty was, there- 


‘fore, made with the German Empire, in which, to 


prevent the possibility in the future of the claim 
otherwise unavoidable, it was stipulated : 

“Certain relations of proximity and other con- 
siderations having rendered it important to the 
Hawaiian Government to enter into a new agree- 
ment with the Government of the United States of 
America by a convention concluded at Washington 
January 30th, 1875, the two high contracting par- 
ties have agreed that the special advantages granted 
by said convention to the United States of America 
in consideration of equivalent advantages shall not 
in any case be invoked in favor of the relations 
sanctioned between the two high contracting parties 
by the present treaty. 


“ This stipulation was incorporated in the new treaty of 
September 19, 1879, hetween Hawaii and the German 
Empire.” 
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The Department of State of the United States in an 
analogous case determined that, without the payment of a 
like consideration, the treaty was not self-executing. Vide 
brief of plaintiff, pages 69 and 70, in which the ultimate 
action of the Department of State is stated on page 70, as 
follows: 


After a mature consideration of the whole question 
he (the Secretary of State) was prepared to it the 
claim, assuming that United States vessels will re- 
ceive similar exemptions in Sweden and Norway that 
the vessels of the latter did in the United States. 


G. A. JENKS, 
Solicitor- General. 
11163———2 
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Supreme Court of the United States. 


OCTOBER TERM, 1887. 


No. 1012. 
HUGH KELLY, Pvatntirr tv Error, 
ve. 


EDWARD L. HEDDEN, Cottecror, &c., DEFENDANT IN 
ERROR. 


No. 108. 


JAMES F. WHITNEY, HENRY BUSCHMANN, anp 
CHARLES S. WHITNEY, Pratntirrs 1x Error, 


v8. 


WILLIAM H. ROBERTSON, CoLt.Lector, DEFENDANT IN 
ERROR. 


REPLY BRIEF FOR PLAINTIFFS IN ERROR. 


The contentions argued by the learned Solicitor General in 
the five points covered by his printed brief have been an- 
ticipated and answered in the briefs and arguments already 
tiled for plaintiffs in error. In direct response to each point 
as offered by the Government the following additional 
observations suggest themselves: 
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The argument of the learned Solicitor General contained 
in his brief, to effect the result claimed by him in the cases 
at bar, must necessarily go to the following extent, to wit : 
That in concluding the Dominican treaty in 1867 the United 
States reserved the right to make treaties with other powers 
in which privileges should be granted in the nature of ex- 
emptions from impost duties upon special compensations. 

Such a reservation is not found expressed in the ninth 
article, and therefore, if it exists, must be derived by impli- 
cation; nor is there any other article of the treaty contain- 
ing any such expression. 

If, in a treaty containing language such as that comprised 
in the ninth article of‘ the Dominican treaty, another clause 
be discovered which provides for equalization between the 
parties of privileges granted upon concessions or conditions, 
and, if the presence of such a clause can fairly be regarded 
as creating this express reservation, surely the absence of 
such a clause (not present in the Dominican treaty) must 
lead to the necessary conclusion that there is the absence of 
such intention. 


ACCORDING TO THE HABITUAL METHOD PURSUED BY THE 
UNITED STATES IN INTERNATIONAL INTERCOURSE AND BY THE 
POWERS TREATING WITH HER, ALL EXCEPTIONS TO GENERAL 
PROVISIONS EQUALIZING THE CONDITIONS OF COMMERCE AND 
NAVIGATION ARE REQUIRED TO BE EXPRESSLY NAMED. 


Illustrations are afforded : 


(1.) By those exceptions expressed in numerous treaties 
relating to commerce and navigation whereby the parties 
reserve their coastwise trade from the operation of treaty 
provisions otherwise broad enough to include it: 


a. Of this the Dominican treaty in the present case fur- 
nishes a striking instance in its articles VI and VII. 
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Thus article 6, which equalizes the conditions of navigation 
between the vessels of the two countries and imports and 
_ exports in such vessels, is expressly made subject to the fol- 
lowing exception in article VII: 


“The preceding article is not applicable to the coasting 
trade of the contracting parties, which is, respectively, re- 
served by each exclusively for its own citizens. But vessels 
of either country shall be allowed to discharge a part of 
their cargoes at one port and proceed to any other port or 
ports of the territories of the other to discharge the remainder 
without paying higher or other port charges or tonnage 
dues than would be paid by national vessels in such cases, 
so long as this liberty shall be conceded to any foreign ves- 
sels by the laws of both countries.” 


6. An exception of this character runs through so many 
of the United States treaties that further special reference 
thereto would prove tedious. 

The exception is sometimes as brief and unqualified, as 
follows : 3 


Article VII, Austria treaty, 1829: “It is expressly under- 
stood and agreed that the coastwise navigation of both the 
contracting parties is altogether excepted from the operation 
of this treaty and of every article thereof.” 


This language is repeated in many treaties. 


(2.) By special exceptions to other general provisions, in- 
stanced in the following treaties : ’ 

Treaty with Belgium, 1858, after providing by its eighth 
article for no discriminations in premiums, drawbacks, etc., 
on imports and exports in national vessels, makes a special 
exception thereto in its ninth article as to salt and the produce 
of the national fisheries, stating that— 


“ Each of the two parties reserving to itself the faculty of 
granting special privileges for the importation of those arti- 
cles under its own flag.” 
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Treaty with Belgium, 18435, in its eighth article : 

There, in providing generally for equalizations of im- 
ports as to all countries, the article expressly reserves the 
right to discriminate in favor of a particular country ; so 
that either party nay take out of the scheme of equalization 
any particular country and make discriminations tn favor 
of such country. [This is authority for doing by special stip- 
ulation that which the Government now claims to do under gen- 
eral treaty clauses of the same nature and where no such reserva- 
tion has been stipulated. Thus,if a Belgian ship should import 
molasses from Hawaii to the United States, according to the terms 
of that treaty it would not be entitled, under the reservation, to 
enter it upon the terms qs to dufy conceded to the Hawaiian gov- 
ernment.| But for this reservation or exception such dis- 
crimination would not have been possible under the treaty. 
This necessitated an express exception, so that under the 
reservations of the article the faculty is retained by either 
party to make indefinite discriminations or special arrange- | 
ments. Such an exception could not be supplied by any 
justifiable intendment. A similar exception to the treaty clause 
now in controversy would be an equally unjustifiable intendment. 

Treaty with Bolivia, 1858 : 


“ARTICLE II. If either party shall hereafter grant to any 
other nation, its citizens or subjects, any particular favor in 
navigation or commerce it shall immediately become coimn- 
mon to the other party, freely when freely granted to such 
other nation, or on yielding the same compensation when 
the grant is conditional. : 

“Explanation.—As 1n said article it is stipulated that any 
special favor in navigation and trade granted by one of the 
contracting parties to any other nation extends and is com- 
mon to the other party forthwith, it is declared that in what 
pertains to the navigation of rivers this treaty shall only 
apply to concessions which the Government may authorize 
for navigating fluvial streams which do not present obstruc- 
tions—that is to say, those whose navigation may be natur- 
ally plain and current without there having been need to 
obtain it by the employment of labor and capital; that by 


5 


consequence there remains reserved the right of the Bolivian 
government to grant privileges to any association or com- 
pany, as well foreign:as national, which should undertake 
the navigation of those rivers, from which, in order to suc- 
ceed, there are difficulties to overcome, such as the cleari ng 
out of rapids,” etc., etc. 


This reservation implies that but for its existence the navigation 
of streams rendered navigable by works of art, and the navigation 
of which is subject to the payment of tolls, would have been opened 
under the above-quoted general clause to freedom of navigation on 
the part of the contracting parties. 


Treaty with Brazil, 1828 : 


“ ARTICLE IT. The parties * * * engage mutually not 
to grant any particular favor to other nations in respect of 
commerce and navigation which shall not immediately be- 
come common to the other party, who shall enjoy the same 
freely if the concession was freely made, or on allowing the 
same compensation if the concession was conditional. It is 
understood, however, that the relations and conventions which now 
exist or may hereafter exist between Brazil and Portugal SHALL 
FORM AN EXCEPTION fo this article.” 


Treaty with Denmark, 1826: 


“ARTICLE V. Neither the vessels of the United States nor 
their cargoes shall, when they pass the Sound or the Belts, 
pay higher or other duties than those which are or may be 
paid by the most favored nation. 

“ArtTICLE [V. The present convention shall not apply to the 
northern possessions of His Majesty the King of Denmark—tiat 
is to sav, Iceland, the Faroe Islands, and Greenland—anor to 
places situated beyond the Cape of Good Hope, the right to regu- 
late the direct intercourse with which possessions and places 
is reserved by the parties, respectively; and it is further agreed 
that this convention is not to extend to the direct trade between 
Denmark and the West India colonies of his Danish majesty, 
but in the intercourse with those colonies it is agreed that 
whatever can be lawfully imported into or exported from 
the said colonies in vessels of one party from or to the ports 
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of the United States or from or tothe ports of anv other foreign 
country may in like manner and with the same duties and 
charges applicable to vessel and cargo be imported into or 
exported from the said colonies in vessels of the other 


party.” 


Treaty with Chili, 1832, article II. The parties engage 
mutually not to grant particular favors which shall not be- 
come common on same conditions (in language same as 
above-quoted treaty with Brazil) and then stipulate: | 


“Tt is understood, however, that the relations and conven- 
tion which now exist or may hereafter exist between the 
Republic of Chili and the Republic of Bolivia, the Federation 
of the Centre of America, thie Republic of Colombia, the 
United States of Mexico, the Republic of Peru, or the United 
Provinces of the Rio de la Plata sHALL FORM EXCEPTIONS lo 
this article.” 


Treaty with Ecuador, 1839, article IIL. after providing 
for mutual benefits in trade and residence to be equa!ly en- 
joyed, proceeds: 


“ But it is understood that this article does not include the 
coasting trade of either country, the regulation of which is 
reserved by the parties, respectively, according to their own 
separate laws; and it is further agreed that this article shall 
be subject to the following modification: That whereas, by 
a law of Ecuador of March 21st, 1837, vessels built in the 
dock-vard of Guayaquil shall be exempted from various 
charges, therefore vessels of the United States cannot claim 
this privilege, but shall enjoy it if it should be granted to 
vessels belonging to Spain or to Mexico and to the other 
Hispano-American Republics.” 


This reservation implies that the terms of the general 
clause unrestricted by express reservations would not only 
include special privileges conferred upon-nations, but special 
privileges conferred upon individuals. 
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France, 1800, article XI, in providing for equalization of 
imports, expressly limits the application of this rule to the 
“territories of the French Republic in Europe.” 

Great Britain, 1815, article II, after providing for an 
equality of duties on productions of each country and on 
drawbacks on re-exportation, proceeds with the following 
exception : 


“The intercourse between the United States and His 
Britannic Majesty’s possessions in the West Indies and on the 
Continent of North America shall not be affected by any of 
the provisions of this article, but each party shall remain in 
the complete possession of its rights with respect to such an 
intercourse.” 


Treaty with Netherlands, 1852, articles I, II, and III, pro- 
vided for reciprocal equalities of navigation and of imposts. 
These would have applied without reservation to all trade, 
including the coastwise trade, were it not for-the special ex- 
ceptions in article V, which permitted certain discrimina- 
tions, and in article IV, which excepted from the operation 
of the “ present arrangement the coasting trade and fisheries 
of the two countries, respectively.” 

Treaty with Portugal, 1840, article III, provides for no 
higher or other duties on importations of products of Portu- 
gal and is possessions than are or shall be payable on the 
like products “ of any other foreign country,” and the article 
in other respects corresponds in terms with the ninth article 
of the Dominican treaty. At the end of the article, however, 
is 2 proviso reserving from its operation a stipulation be- 
tween the United States and France “ for a special equiva- 
lant in regard to French wines,” dated July 4, 1831, which 
stipulation was to expire and “ to cease to have effect” Feb- 
ruary, 1842. 

THUs IS EVIDENCED THE DIPLOMATIC NECESSITY OF EX- 
PRESSING AN EXCEPTION “FOR A SPECIAL EQUIVALENT,” 
WITHOUT WHICH EXPRESSED EXCEPTION THE IDENTICAL 
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PROVISION NOW BEFORE THE COURT WAS DEEMED SO COM- 
PREHENSIVE AND OPERATIVE AS TO INCLUDE A CASE WHERE 
THERE WERE SPECIAL EQUIVALENTS. 

If it were proper to raise by implication the right to dis- 
criminate against the principles of equalization propounded 
by such language as that of the ninth article of the Domin- 
ican treaty, it would be necessary to supply words of this 
import, to wit, after words— 


“No higher or other duty shall be imposed * * * than 
are or shall be payable on the like articles the growth, pro- 
duce, or manufacture of any cther foreign country,” to ap- 
pend words, EXCEPT COUNTRIES WHICH SHALL ENJOY TREATY 
EXEMPTIONS BY SPECIAL ARRANGMENTS. 

. a od 

It is respectfully insisted that no such exception can be 
supplied by intendment. 

The strength of any effort to draw such an implication 
must rest upon the assumption that, agreeable to the diplo- 
matic policy of the Government current in 1867, the United 
States did not then intend to part with the right consistent 
with the treaty to allow exemptions in impost duties as the 
means of acquiring for herself commercial and other ad- 

vantages. 

Against such an assumption is the language of the treaty 
itself, which in terms parts with such a right, and the un- 
varying language of the diplomatic history of the country 
from the first year of its sovereign existence. 

This is not an instance where something has been inci- 
dentally drawn within the language of the treaty that is not 
included within its object, but, on the contrary, it is a pro- 
posed limitation of the declared object of the treaty itself. 
That object, as declared, is unlimited equalization ; the effect 
of allowing the words sought to be interpolated would be to 
reduce it to a limited equalization. This cannot be done 
consistently with any rule of interpretation or construction. 


I. 


The argument of the Solicitor General in point 1 of his 
brief is to the effect that the Hawaiian treaty provides for 
the payment of duties to the United States upun the articles 
embraced in that treaty to be imported into the United 
States by the Hawaiian government instead of by the im- 
porter, and that presumptively the amount of the duties so 
paid is the same as that paid on such articles imported from 
San Domingo; because if not the same the Dominican treaty 
providing for “ no higher or other duties ” would be violated, 
and such violation is not to be presumed. 

Of course, this construction of the Solicitor General con- 
cedes the construction of the ninth article of the Dominican 
treaty to be that urged by plaintiffs in error, but we most 
emphatically demur to and dissent from the construction he 
seeks to put upon the Hawaiian treaty, to wit, that it amounts 
to the payment by the Hawaiian government of “an aggregate 
amount,” instead of duties to be paid “ on the several importa- 
tions” by the importer when the importations are made. 

If treaties were to be construed in this way all treaties con- 
taining any reciprocal stipulations as to imposts would of 
themselves effect a payment of duties on the basis of the 
ordinary tariff, and thus produce uniformity and equality of 
duties, and this would result in the nullification of all such 
clauses as the ninth article of the Dominican treaty in all 
previous treaties. Is not such a construction a pitiful eva- 
sion that would not be tolerated in diplomatic intercourse, 
and, furthermore, unworthy the dignity of a nation? 

Again, such a construction of the Hawaiian treaty does 
violence to the language used in the treaty and the act of 
Congress adopting it, * * * the former of which says 
that the scheduled articles—molasses and tallow, etc.—are 
agreed to be admitted “ into all the ports of the United States 
free of duty,” and the latter of which provides that after a 
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designated date * * * “molasses and tallow shall be 
introduced into the United States free of duty so long as the 
said convention shal] remain in force.” 

Such language cannot be made to imply an intention on 
the part of anybody to pay duties or the payment of duties 
by anybody. \ 


IT. 


The only observation suggested by the second point, addi- 
tional to those by which it has been answered in plaintiffs’ 
main briefs, arises out of Governinent’s statement that Hawaii 
is extensively “substantially subservient to the United 
States” for commercial purposes like unto “statehood in 
the Union.” Hence “ full freedom of trade to her citizens,” 
like interstate trade, is to furnish no event upon which the 
stipulated assimulation of duties provided for by the Domin- 
ican treaty shall depend. Thisis in effect an argument that 
the Dominican stipulation would not apply to a dependency 
of the United States, and reciprocally would give the United 
States no rights as to traffic with dependencies of the Domin- 
ican Republic. Such a result, of course, would depend on 
the language of the stipulations, as is shown by the fact that 
European governments have expressly excepted their colo- 
nies from the provisions of their commercial treaties if 
intended not to apply to such depencies. This view is 
further illustrated by the many exceptions stated in our 
own treaties uniformly reserving our coastwise trade from | 
the provisiuns of treaties the terms of which would other- 
wise include it. 

The ingenuity that suggests that Hawaii has been admit- 
ted into the Union because she sends free molasses to Cali- 
fornia evinces some desperation of argument. 
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IT. 


The suggestion contained in the third point of the brief, 
that the construction contended for by the defendant has 
been acquiesced in for eleven years, is without foundation. 
The cases at bar exhibit a five years’ contest on importations 
covered by these cases. That the controversy antedated 
these cases is notorious. 

It was active in the tariff discussions which resulted after 
several years in the enactment of March 3, 1883, when by 
section 11 treaty rights were reserved to be dealt with accord- 
ing to law. 

As to acquiescence in the theory of the present defense 
there is no proof. 

See the paragraphs on this subject at page 99 of main 
brief, h. 


i ee 


In answer to the contention contained in the fourth point, 
that the ninth article of the Dominican treaty is not self- 
executing, reference is hereby made to pages 10 and 11 and 
106 to 109 of plaintiff’s main brief. 

Justice Miller has stated the test to be whether “ the provis- 
ions” of the treaty “ prescribe a rule by which the rights of the 
private citizen or subject may be determined ” and judicially 
enforced. (Edye vs. Robertson, 112 U. S. R., 598.) 

The rule in this case is so simple as to be capable of imme- 
diate application by the customs officers, and certainly there 
is no difficulty in determining the rights of private citizens 
or subjects by it and in enforcing them. 

Exactly such a rule was directly applied for purposes of 
the customs when the Secretary of the Treasury, in 1844, 
directed the enforcement of article 3 of the treaty with Por- 
tugal of 1840, which article corresponded in terms with the 
ninth article of the Dominican treaty. 


x 
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It is not necessary for us to contend in this case that the 
provisions of a treaty, unaided by legislation, can authorize 
the collection of a rate or amount of duties imposed by such 
treaty, for that is not the case in the present instance. The 
true question is: Can the provisions of a treaty taking effect 
under our Constitution as part of the municipal law inhibit and 
render illegal a claim to duties on the = of the Government 
inconsistent with its provisions ? 

But, even if it were*necessary for us to find authority for 
the levying of specific duties in accordance with the pro- 
visions of the treaty, we would find it in the act of 1883. 
That act, being intended to fix a standard of duties, can only 
be regarded as intending to introduce the provisions of the 
treaties referred to as means of fixing that standard in cases 
arising under them. 

It affords, therefore, legislative authority for giving effi- 
cacy to any provisions of such a treaty as might require 
such an act to be performed. In the present instance the treaty 
has declared that no duties shall be exacted when none are charge- 
able against any third power, and the only efficacy needed for 
the full execution of its provisions is to render illegal the 
action of the collector imposing the duties of which com- 
plaint is made, and this was the clear object of section eleven 
of the act of 1883. 


V. 


Respecting the fifth point of the Government brief, see 
sixteenth point, page 85; also page 145 of the plaintiff’s 
main brief. In the Bartram case a different condition of 
legislation and a different treaty was involved. The treaty 
provision upon which Mr. Justice Field based the opinion of 
the Court in that case is wanting in the cases now before 
the Court, and the discussiun of that opinion in plaintiff’s 
brief has fully distinguished that case from the present cases. 
The defendant attempts to derive some support for his 


positions in construing and applying article nine of the 
Dominican treaty from the course pursued by the Hawaiian 
government when called to account by Great Britain and 
Germany for her breach of treaty obligation towards them 
in refusing the British and German exportations to Hawaii 


_ the exemptions given to the United States by its treaty and 


the Hawaiian legislative enactment in pursuance thereof. 
Hawaii had previous treaty obligations with Great Britain 
and Germany corresponding in terms to the provisions of 
article [IX of the Dominican treaty. 

The argument of the learned Solicitor General upon these 
facts seems to be that because Hawaii disregarded her treaty 
obligation with Great Britain and Germany, therefore the 
United States should be guilty of a like breach of faith with 
the Dominican Republic. Such an argument is its own an- 
swer. 

Moreover, if the learned Solicitor General had given closer 
study to the plaintiffs’ brief, from which he so comfortably 
quotes, he would have discovered (page 72) that the Anglo- 
Hawaiian treaty there mentioned contained the general fa- 
vored-nation community provision that particular favors 
should become common freely or upon like conditions—that 
is to say, language identical with that relied upon by Mr. 
Justice Field in the Bartram case, and which language is 
not found in any form in the Dominican treaty. Such a 
provision as was in this Anglo-Hawaiian treaty and was con- 
sidered as potential in the Bartram case is absolutely omit- 
ted in the Dominican treaty, the terms of which are without 
qualificaticn, and the instance, therefore, is without direct 
application to the case at bar. It was referred to in the brief 
as an instance of diplomatic differences pertinent to the his- 
tory of the subject. 

Thus the United States has not even the miserable pre- 
cedent of an unsuccessful Hawaiian contention to sustain 
the present position of the learned Solicitor General, which 
is without any discoverable diplomatic authority. 


: 
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In the instance cited in the last paragraph of defendant's 
bricf the final action of the United States upon the claim by 
Sweden under treaty for the same navigation advantages ac- 
corded to Belgium sustained such claim upon the principles 
contended for by plaintiffs in these cases—the only honor- 
able course which could have been pursued. (See pages 70 
and 71, plaintiffs’ main brief.) 

A. J. WILLarp. 
OH. E. Treaty. 
M. W. Ty er. 
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1 Pleas in the circuit court of the United States for the district 
of Colorado, sitting at Denver. | 


Be it remembered that heretofore and on, to wit, the 11th day of 
June, A. D. 1884, came Frank W. Owers, Esq., an attorney of said 
court, and filed in said court a transcript uf proceedings heretofore 
had in the county court within and for the county of Ta 
State of Colorado, in a certain cause in said county court lately 
pending, wherein School District No. 2, in the county of Lake and 
State of Colorado, was plaintiff,and R. S. Searl, was defendant ; and 
the said transcript is in words and figures as follows, to wit: 


Transcript from County Court, Lake County. 
County Court, Lake County. 


STATE OF COLORADO, 
County of Lake, 


Pleas before the Honorable A. T. Gunnell, judge of the county 
court within and for the county of Lake, in the State of Colorado, 
at a term thereof begun and holden at the court-house, in the city 
of Leadville, in said county, on the first Monday (it being the — 
day) of May, A. D.1884. 


Present: Hon. A. T. Gunnell, judge of said court; Peter Becker, 
sheriff of said county ; George D. Talbot, clerk of said court. 


Be it remembered that on this 2d day of June, A. D. 1884, the 
same being one of the regular judicial days of the May term of 
said court in said year, the following petition was filed in said court 
in words and figures as follows, to wit: 


2 STATE OF COLORADO, t 
County of Lake, 


In the County Court in and for said County. 


Scuooot District No. 2, in the County of Lake and State of Colo- 
rado, Petitioner, : 
v8. | 
R. S. SEARL, Defendant. 


To the honorable judge of said court: 


The above-named petitioner states that long prior to the first day 
of July, A. D. 1881, it was, from thence hitherto has been, and now 


is, a school district duly and regularly organized, in. the county of — 


Lake and State of Colorado, under and in pursuance of the pro- 
visions of chapter 92 of the General Laws of State of Colorado, en- 
titled “An act to establish and maintain a system of free schools,” 
and of the several amendments thereto; that on said first day of 
July, A. D. 1881, one Francis M. Watson was in the actual posses- 
sion and occupancy, under a deed of conveyance to her, of a certain 
tract or nas land, which was then described as lots 14, 15, and 
16, in block 18, of the northeast addition to the city of Leadville, 
as shown by a map or plat cf said addition on file in the office of 
1—998 
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2 __-R. 8. SEARL VS. SCHOOL DISTRICT NO. 2, IN THE 


the clerk and recorder of said Lake county; that on said day one 
Timothy S. Schlessinger was in the actual possession and occupancy, 
under a deed of conveyance to him, of a certain tract or parcel of 
Jand, which was then described as lots 10, 11, 12, and 13, in block 
18, in the addition afcresaid, and as shown by the map or plat 
aforesaid ; that the said Watson and Schlessinger then were, and 

they and their grantors for a long time prior thereto had 
3 been, in the actual possession and occupancy of said several 

tracts or parcels of land and, respectively, claiming the own- 
ership thereof. 

That on the said first day of July, A. D. 1881, the board of direct- 
ors of your petitioner, having been duly authorized and directed so 
io do, purchased from the said Watson the tract so as aforesaid pos- 
sessed and occupied by her, and received from her a deed of convey- 
ance therefor, and on the.same day purchased from said Schlessinger 
the said tract so as aforesaid -possessed and occupied by him, and 
received from him a deed of conveyance therefor; that said several 
tracts are contiguous and together constitute but one trect or lot of 
land, and together do not exceed one acre; that said deeds of con- 
veyance were executed to and in the name of your petitioner. 

That said tracts are situated in said Lake county, within the 
boundaries of your petitioner, and were purchased, as aforesaid, for 
the purpose of [a] school lot, upon which to locate and construct a 
school-house, for the benefit of said school district and the people 
resident therein. 

That on said day, under and by virtue of said purchases and said 
deeds of conveyance, your petitioner entered into the possession and 
occupation of said land and proceeded to and did construct thereon 
a large, costly, and valuable school-house, and ever since that time 
has been and now is in the possession and occupancy of said land, 
using the same for the purposes of [a] school ; that after the said 
purchases and the said entry into possession by your petitioner the 
territory in which said school lot is embraced was again laid out 
and conveyed as an addition to said city of Leadville, and a map or 

plat thereof filed in the office of said clerk and recorder, in 
4 which said last-named plat or map the land so as aforesaid 

purchased by and conveyed to your petitioner is described as — 
foliows: Lots 812, 814, 816, 818, and the north thirteen and six- 
tenths (13.6) feet, and the east thirty-five (35) feet of lot 810 North 
Poplar street, and lots 211 and 213 East Ninth street, in Cooper’s 
subdivision of the surface of the Seyer placer, U.S survey No. 388, 
and is the same land so as aforesaid purchased and possessed by your 
petitioner, and that the description last aforesaid is now the true 
and legal description of said land. 

That since the purchase and entry into possession by your peti- 
tioner as aforesaid the defendant has acquired the the legal title to 
said land and school lot, the full title to said land and schoo! lot, the 
full title to the same having become vested in him on the second 
day of February, A. D. 1884; that he is now the owner of said property, 
and that the title thereto acquired by your petitioner by the pur- 
chases and conveyances aforesaid has wholly failed ; that your pe- 
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titioner made the purchases, entered into the possession, and con- 
structed the school-house aforesaid in good faith, believing that it 
had good right so to do; that said school-house is located with 
reference to the wants: and necessities of the people of each portion 
of said district, and was at the time of said purchases and is now 
necessary for the school purposes of said district, and that said land 
and school lot contains no more than is necessary for the location 
and construction of the school-house aforesaid and the convenient 
use of the school. . : 
_ That the compensation to be paid for and in respect of the prop- 
erty aforesaid, for the purposes aforesaid, cannot be agreed upon by 
your petitioner and the said defendant,;the parties interested, 
5 and that the said defendant is a non-resident of the State of 
Colorado. 

That the value of the property in controversy and the amount 
involved, for which relief is sought in this proceeding, does not 
exceed the sum of two thousand dollars. Wherefore your petitioner 
prays your honor, the judge of said court, to cause the compensation 
to be paid by your petitioner to the defendant for and on account of 
said property used by your petitioner for the purposes aforesaid to 
be assessed in accordance with and as by the statute in such cases 
provided, and for all other necessary and proper relief; and your 


petitioner will ever pray, &c. 
THOMSON & SAYER, 
Attorneys for Petitioner. 


STATE OF COLORADO, 
County of Lake, : 


John H. Heron, being duly sworn, on his oath says that he is the 
president of the petitioner named in the foregoing petition; that he 
has heard the same read and knows the contents thereof, and that 
the same is true of his own knowledge, except as to the matters - 
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COUNTY OF LAKE AND STATE OF COLORADO. . a 


therein stated upon information and belief; and as to those matters . a 


that he verily believes it to be true. 
J. H. HERON. 


Subscribed and sworn to before me this 31st day of May, A. D. 
1884. ! 
[NOTARIAL SEAL. ] R. A. DAY, 
Notary Public. 


Endorsed: 3756. County court, Lake county. School District 
No. 2, in the county of Lake, State of Colorado, vs. R. S. Searl. Pe- 
tition. Filed June 2d, 1884. G. D. Talbot, clerk, by G. W. Vaughn, 
dep. cl’k. Thomson & Sayer, for petitioner. 


6 And afterwards and on, to wit, the 3d day of June, A. D. 
1884, the same being one of the regular judicial days of the 
May term of said court in said year, the following order was had 


e 


4 R. 8. SEARL VS. SCHOOL DISTRICT NO. 2, IN THE 


and entered of record in said court in said cause, which order is in 
words and figures as follows, to wit: 


Scnoor District No. 2, in the County of Lake and State of 
Colorado, 


v8. 
R. -S. SEARL. 


Now comes the above-named petitioner, by Thomson and Sayer, 
its attorneys, and presents to the court its petition, verified by affi- 
davit, and which petition has been duly filed with the clerk of this 
court, setting forth, among other things, that the petitioner is a 
school district in the county of Lake and State of Colorado, regularly 
organized under the laws of said State; that certain real estate 
therein described is necessary to be used by it for the purposes and 
convenience of a school; that the defendant is the owner of said real 
estate, and praying the judge of thjs court,to cause the compensation 
to be paid by the petitioner to the defendant for and oft account of 
said property to be assessed; and 7f appearing from said petition 
that the defendant is a non-resident of the State of Colorado, it is 
therefore ordered that a notice addressed to the defendant be pub- 
lished in the Leadville Weekly Herald newspaper, published in said 
county of Lake, at least four times, which shall be returnable on the 
8th day of July, A. D. 1884, and in which shall be stated the name 

of the petitioner, a full and accurate discription of the prop- 
7 erty sought to be taken and condemned, the purpose for 

which such condemnation is asked, and the title of the court 
before which the application for such condemnation is to be heard, 
and which shall notify the defendant that he is required to appear 
at the county court-room, in the court-house in the city of Lead- 
ville, in said county, on the 8th day of July, A. D. 1884, at which 
time and place a hearing of said application will be had before this 


court. 
A. T. GUNNELL, 
Judge of the County Court of Lake Co., Colorado. 


F 

Endorsed : 3756. County court of Lake county. School District 
No. 2, in the county of Lake, State of Colorado, vs. R.S. Searl. Order 
of judge. Filed June 3d, 1884. Geo. D. Talbot, cl’k, by G. W. 
Vaughn, d’p. cl’k. 


And afterwards and on, to wit, the 10th day of June, A. D. 1884, 
the same being one of the regular judicial days of the May term of 
said court in said year, come the defendant, R.S. Searl herein, by 
his attorney, Frank W. Owers, Esq., and files his petition and bond 
for the removal of said cause to the United States circuit court sit- 
ting in and for the State of Colorado, which petition and bond are 
in words and figures as follows, to wit: 
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COUNTY OF LAKE AND 8TATE OF COLORADO. 5 


Petition for Removal to the Circuit Court of the United States, District of 


Colorado. 
STATE oF CoLtorapDo, Lake County : 
In the County Court of Lake County. 


Scuoot District No. 2, in the County of Lake and State of Colorado, 
Plaintiff, 
v8. 
R. 8. SEARL, Defendant. 


8 Tosaid county court: 


Your petitioner respectfully shows to this honorable court that 
the matter and amount in dispute in the above-entitled suit exceeds, 
exclusive of costs, the sum and value of five hundred dollars. 

That the controversy in said suit is between citizens of different 
States, and the petitioner was, at the time of the commencement 
of this suit and still is, a citizen of the State of Kansas, and that 
the plaintiff was then and still is a citizen of the State of Colorado. 

And your petitioner offers herewith a bond, with good and suffi- 
cient surety, for bis eritering in said circuit court of the United States 
on the first day of the next session a copy of the record in this 
suit, and for paying all costs that may be awarded by said circuit 
court, if said court shall hold that this suitewas wrongfully or im- 
properly removed thereto. 

And he prays this honorable court to proceed no further herein, 
except to make the order of removal required by law, and to accept 
the said surety and bond, and to cause the record herein to be 
removed into said circuit court of the United States in and for the 
district of Colorado, at Denver ; and he wil) ever pray. 

FRANK W. OWERS, 
Attorney for Petitioner. 
STATE OF CoLORADO, 
Lake County, 


I, Frank W. Owers, being duly sworn, do say that I am the attor- 
ney for the petitioner in the above-entitled cause; that I reside in 
Lake county, Colorado; that I have read the foregoing peti- 

tion and know the contents thereof, and that the statements 
9 and allegations therein contained are true, as I verily believe; 
that the reason this affidavit is made by affiant and not by 
the petitioner is because the said petitioner is absent at this time 
from the county of Lake and State of Colorado. | 
| FRANK VW. OWERS. 


Subscribed and sworn to in my presence by the said Frank W- 
Owers before me this 10th day of June, A. D. 1884. 
[L. s.] GEORGE D. TALBOT, Clerk, 
By G. W. VAUGHN, Dep. CTE. 


Endorsed: 3756. County court. School District No. 2, in Lake 
county, State of Colorado, vs. R. S. Searl. Petition for removal 
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6 R. 8. SEARL V3..SCHOOI DISTRICT NO. 2, IN THE 


Filed June 10th, 1884. G. D. Talbot, clerk, by G. W. Vaughn, dep. 
el’k. Frank W. Owers, att’y for def’t. | 


Know all men by these presents that I, R. S. Searl, as principal, 
and A. H. Mallory and Geo. W. Bittenger, as sureties, are held and 
firmly bound unto School District No. 2,in Lake county, State of 
Colorado, in the penal sum of five hundred dollars, the payment 
whereof, well and truly to be made unto the said School District No. 
2, its heirs, successors, and assigns, we bind ourselves, our heirs, 
representatives, and assigns, jointly and severally, firmly by these 


presents. , .% 


Yet upon these conditions, the said R. 8. Searl having petitioned 
the county court of Lake county, State of Colorado, for the removal 
of a certain cause therein pending, wherein School District No. 2, in 
Lake county, State of Colorado, is plaintiff, and R.S. Searl is de- 
fendant, in the circuit court of the United States in and for the dis- 

trict of Colorado, at Denver: 
10 Now, if the said R. S. Searl, youe petitioner, shall enter in 

the circuit court of the United States, on the fifst day of its 
next session, a copy of the record in said suit, and shall well and 
truly pay all costs that may be awarded by said circuit court of the 
United States if said court shall hold that said suit was wrongfully 
or improperly removed thereto, then this obligation to be void; 
otherwise in full force and virtue. 


Witness our hands and seals this 9th day of June, A. D. 1884. é 


R. 8S. SEARL, [SEAL. ] 
By FRANK W. OWERS, [hs Attorney. 
A. H. MALLORY. SEAL. 
GEORGE W. BITTINGER. |sEAt. 


STATE OF COLORADO, | 


Lake County, a 


George W. Bittinger and A. H. Mallory, of said county, the sure- 
ties in the foregoing bond, being duly sworn, each for himself, and 
not one for the other, do- depose and say that Iam a resident of the 
State of Colorado and a property holder therein ; that J am worth 
the sum of five hundred dollars over and above all my debts and 
liabilities, and exclusive of property by law exempt from execution 


ome “ 


of the value of more than five hundred dollars. i 


A. H. MALLORY. 
GEO. W. BITTINGER. 


Subscribed in my presence by Geo. W. Bittinger and A. H. Mal- 
ry, ° = each of them sworn to before me this 10th day of June, 
. D. 1884. 7 


[L. s.] G. D. TALBOT, Clerk, 

By G. W. VAUGHN, Dep’ty Clerk. | 

11 Endorsed: 3756. County court. School District No. 2, in | 
Lake county, State of Colorado, vs. R. S. Searl. Bond for re- | 
moval. Filed June 10th, 1884. G. D. Talbot, clerk, by G. W. i 


Vaughn, dep. cl’k. "rank W. Owers, att’y for defendant. 
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COUNTY OF LAKE AND STATE OF COLORADO. _ 


And be it remembered that afterwards and on, to wit, the 10th 
day of June A. D. 1884, the same being one of the regular judicial 
days of the May term of said court, in said year, the following pro- 
ceedings were had and entered of record herein, to wit: 


ScHooL District No. 2, in the County of Lake, State of 
Colorado, | ; 3756 


v8. 
R. S. SEARL. 


At this day comes the defendant herein, by his attorney, Frank 
Owers, and presents to the court his bond and petition for the re- 
moval of said cause to the United States circuit court in and for the 
State of Colorado, and the court having considered the same doth 
order that said bond and petition be accepted and filed, and doth 
order that said cause be removed to said circuit court upon the pay- 
ment of the costs.herein by said defendant. 

At which ruling and order of the court the plaintiff, by its coun- 


sel, then and there accepts. 
A. T. GUNNELL, Co. Judge. 
STATE OF ee 
County of Lake, “ 


12 I, Geo. D. Talbot, clerk of the county court within and for said 
county of Lake, in the State of Colorado, hereby certify that the 
above and foregoing is a true and correct transcript and copy of all 
the papers filed, and of all the orders had dnd entered of record in 
said court in said cause, as the same appears from the records and 
files of said court in my said office remaining. 
Witness my hand and the seal of said county court, at Lead ville, 
Colorado, this 10th day of June, A. D. 1884. 
[Seal County C’t, Lake Co., Col.] 
(S’g’d) - GEO. D. TALBOT, CVE. 


Endorsed: No. 1556. Circuit court U. S. School District No. 
2,in Lake county, State of Colorado, vs. R. S. Searl. Transcript. 
Filed June 11, 1884. (S’g’d) Edward F. Bishop, clerk. Frank W. 
Owers, att’y for def’t. 


And afterwards and on, to wit, the 28th day of June, A. D. 1884, 
the same being one of the regular juridical days of the May term, 
A. D. 1884, of said court—present, the Honorable Moses Hallett, dis- 
trict judge—the following proceeding was had and entered of record 
in said court and in said cause, to wit: 


Order. Cause Remanded to County Court, Lake County. — 
13 Scnoor District No. 2, in the County of Lake and } : 
| State of Colorado | 1556 
v8. : 
R. S. SEARL. 
Petition for condemnation of land from county court, Lake county. 
This cause coming on to be heard upon the oral motion of the 


said plaintiff to remand this cause to the county court of Lake county, 


a 


8 R. 8S. SEARL VS. SCHOOL DISTRICT NO. 2, IN THE 


and the court being now sufficiently advised in the premises, it is 
ordered by the court, for good and sufficient reasons to the court ap- 
pearing, that the said motion be granted. 

Therefore it is ordered by the court that this cause be remanded 
to the county court of Lake county for further proceeding, according 
to law, at the cost of the said defendant, to be taxed. 

It is further considered by the court that the said plaintiff do have 
and recover of and from the said defendant his costs by him in this 
said court laid out and expended, to be taxed, and have execution 
therefor. 


And afterwards and on, to.wit, the 18th day of July, A. D. 1884, 
came again the said defendant, by his attorney aforesaid, and filed 
in said court and in said cause his petition and bond, and sued out of 
said court a writ of error and citation to the Supreme Court of the 
United States, and the said petition is in words and figures as 
follows, to wit: : 


Petition for Writ of Hrror. 
UNITED STATES OF AMERICA, District of Colorado: 
In the Circuit Court of the United States for the Eighth Circuit. 


14 To the honorable justices of the Supreme Court of the United 
States : 


And now comes R. S. Searl, of the city of Lawrence and State of 
Kansas, by Frank W. Owers, his attorney, and complains that in the 
record and proceedings and also in the granting of an order re- 
manding a certain suit to the county court of Lake county, in the 
State of Colorado, in which said suit School District No. 2, in the 
county of Lake and State of Colorado, is plaintiff and said R.S. 
Searl is defendant, made by the circuit court of the United States 
for said eighth judicial district, at the May term thereof, A. D. eigh- 
teen hundred and eighty-four, and in which said order so made re- 
manding said suit as aforesaid on the 28th day of June, A. D. eigh- 
teen hundred and eighty-four, manifest error hath intervened, to the 
great damage of the said R. 8S. Searl, defendant as aforesaid : 

Wherefore he prays for the allowance of a writ of error and such 
other process as may cause the same to be corrected by the Supreme 
Court aforesaid. 

(S’o’d) FRANK W. OWERS, 
Of Leadville, Colorado, Attorney for said Deft. 


SAM. P. ROSE, 
Of Denver, Colo., of Counsel. 


Endorsed: 1556. In the U.S. circuit court. School District No. 
2, in the county of Lake, vs. R.S. Searl. Petition for writ of error to 
Supreme Court United States. Filed Jul. 18, 1884. (S’g’d) Edward 
F. Bishop, clerk. Frank W. Owers, att’y for def’t. 
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‘COUNTY OF LAKE AND STATE OF COLORADO. __ 


15 And the said bond is in words and figures as follows, to 


wit: 
Bond on Writ of Error. 


UnitTep Srates oF America, District of Colorado : 


In the Circuit Court of the United States for the Eighth Judicial 
District. 


ScHooz District No. 2,in the County of Lake and State of Colorado, 
PI’ff, 
v8. 
R. S. Searz, Def’t. 


Know all men by these presents that we, R. S. Searl, of the State 
of Kansas, as principal, and A. D. Searl and R. A. Day, of the 
county of Lake and State of Colorado, as sureties, are held and firmly 
bound unto School District No. 2, in the county of Lake and State 
of Colorado, and its successors, in the sum of two hundred and fifty 
dollars, to be paid to the said School District No. 2, in the county 
of Lake'and State of Colorado, its successors or assigns; to whic 
payment, well and truly to be made, we bind ourselves, and each of 


us, jointly and severally, and our and each of our heirs, executors, and 


administrators, firmly by these presents. 

Sealed with our seals. Dated this 15th day of June, A. D. 1884. 

Whereas the above-named R. S. Searl hath prosecuted a writ of 
error in the Supreme Court of the United States to reverse the judg- 
ment rendered in the above-entitled action by the circuit court of 

the United States for the eighth judicial district in granting 
16 ~—san order remanding said action to the county court of Lake 
county, in the State of Colorado: 

Now, therefore, the condition of this obligation is such, that if the 
above-named R. S. Sear] shall prosecute his said writ-of error to 
effect and answer all costs and camages if he shall fail to make good 
his plea, then this obligation shall be void; otherwise to remain in 
full force and virtue. | 


(Signed) R. S. SEARL, [SEAL. ] 
By FRANK W. OWERS, Mis Ait’y. 

” A. D. SEARL. SEAL. 

' R. A. DAY. SEAL. 


Sealed and delivered in presence of— 


Unrtrep STATES OF AMERICA, DisTRICT OF COLORADO, 
State of Colorado, County of Lake :* 


A. D. Searl and R. A. Day, being duly sworn, depose and say, ahd 
each for himself saith, that he is worth the sum of five hundred dol- 
lars over and above all his just debts and liabilities. _ 

(S’g’d) A. D. SEARL. - 
R. A. DAY. 
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10 R. 8. SEARL VS. SCHOOL DISTRICT NO. 2, IN THE 


Sworn to and subscribed before me this 15th day of July, A. D. 


1884. 
(S’g’d) GEO. S. TAYLOR,  [sEat.] 


Notary Public in & for said County & State. 


I approve the above bond and the sufficiency of the sureties 
thereto. 


(S’p’d) MOSES HALLETT, 
Dist. Judge. 
17 Endorsed: 1556. School Dist. No. 2, of Lake Co., vs. R. 


S.Searl. Bond on error to Supreme C’t. Filed Jul. 18, 1884. 

(S’g’d) Edward F. Bishop, clerk. 
And the said writ of error is hereto attached, to wit: 

174 Writ of Error to Circuit Court U.S., District of Colorado. 


UNITED STATES OF AMERICA, is 
District of Colorado, 


The President of the United States to the judges of the circuit court 
of the United States for the district of Colorado, Greeting: 


Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said circuit court between 
School District No. 2, in the county of Lake and State of Colorado, 
and R. S. Searle, a manifest error hath happened, to the great dam- 
age of the said R.S. Searle, as by his complaint appears, we, being 
willing that error,if any hath been,should be duly corrected and 
full and speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, under 
rour seal, distinctly and openly, you send the record and proceed- 
ings aforesaid, with all things concerning the same, to the Supreme 
Court of the United States, together with this writ, so that you have 


the same at Washington, D.C., on the 2d Tuesday of October next, . 


in the said Supreme Court to be then and there held, that, the 
record and proceedings aforesaid being inspected, the said Supreme 
Court may cause further to be done therein to correct that error what 
of right and according to the law and custom of the United States 
should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this 18th day of July, in the year of our 
Lord one thousand eight hundred and eighty-four, and of the Inde- 
pendence of the United States the 109th year. 


[Seal United States Circuit Court, District of Colorado. ] 
EDWARD F. BISHOP, Clerk. 


Allowed by— 
MOSES HALLETT, Judge. 


Me aii namin DN AlN ats. utes oA D meen natu eah 


| COUNTY OF LAKE AND STATE OF COLO! 
i. 18 | Return. | . 
TueE UnrtTep StaTes oF AMERICA, a: 
District of Colorado, 


In obedience to the command of the within writ I herewith trans- 
mit to the honorable Supreme Court of the United States a dulv cer- 
tified transcript of the record and proceedings in the within-entitled 
case, together with all things concerning the same. 

Witness my hand and the seal of said circuit court, at Denver, 
in said district, this 21st day of August, A. D. 1884. 

oe. [Seal United States Circuit Court, District of Colorado. ] aa 
EDWARD F. BISHOP, Clerk, _g 
By F. W. TUPPER, Deputy Clerk. - 


[Endorsed :] Gen. No. 1556. Supreme Court of the United States. 
R. 8S. Searl, plaintiff in error, vs. School District No. 2, county of Lake, 
State of Colorado. Writ of error to circuit court U.S., district of 
Colorado. Filed in circuit court of the U.S. this 18 day of July, A. 
D. 1884. Edward F. Bishop, clerk. S. P. Rose, attorney for plaintiff 
in error. ag 

And the said citation is in words and figures as follows, to wit. 
19 Citation U. 8. Circuit Court. 

4 THE UNITED StaTEs oF AMERICA, District of Colorado: 


The United States of America to School District No. 2, in the county 
of Lake and State of Colorado, Greeting: , 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington, D. 
C., on the 2d Tuesday of October next, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States for 
the eighth circuit and district of Colorado, wherein R. S. Searle is 
plaintiff in error and you are defendant in error, to show cause, if 
any-there be, why the judgment rendered against the said plaintiff 
in error, as in the said writ of error mentioned, should not be cor- 
rected, and why speedy justice should not be done to the parties in 


-that behalf. 
b Witness the Honorable Moses Hallett, judge of the district court 
of the United States for the district of Colorado, this 18th day of 
July, in the year of our Lord one thousand eight hundred and 4 
eighty-four. 
MOSES HALLETT, Judge. 
20 Proof of Service. 
THe UniTep States OF AMERICA, \ as 
District of Colorado, 


On this 19th day of August, A. D. 1884, sama | appeared 
Frank W. Owers before me, the subscriber, a clerk of the district 
court of the fifth judicial district of the State of Colorado in & 
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12 R.S.SEARL VS. SCHOOL DIST. NO. 2, CO..OF LAKE, STATE OF COLO. 


for the county of Lake, and makes oath that he delivered a true 
copy of the within citation to UC. I. Thomson, one of the attorneys 
of defendant in error, on the 21st day of July, "A. D. 1884. 

FRANK W. OWERS. 


Sworn to and subscribed before me this 19 day of August, A. D. 


1884. 
_ J. H. PLAYTER, Clerk, 
[SEAL]. By THOS. W. LEMUNT, Deputy Clerk. 


[ Endorsed :] Gen. No. 1556. Circuit court of the United States, 
district of Colorado. R.S. Searle, plaintiff in error, vs. School Dis- 
trict No. 2, in Lake Co. - Colorado, defendant in error. Citation. 
Filed in circuit court of the U. S. this 20 day of Aug’t, A. D. 1884. 
Edward F. Bishop, clerk. 


21 UNITED STATES OF AMERICA, Ls: 
District of Colorado, he 


I, Edward F. Bishop, clerk of the circuit court of the United States 
for the district of C olorado, , sitting ut Denver, do hereby certify the 
above and foregoing to be a trues perfect, and coinplete transcript 
and copy of the record and proctedings heretofore filed or had and 
entered of record in said court and in a certain cause lately in said 
court pending, wherein School District No. 2, in the county of Lake 
and State of Colorado, was plaintiff, and R. S. Searl was defendant, 
as fully and completely as the same still remain on file or of record 
in my Office. 

In testimony to the above I do hereunto sign my name and affix 
the seal of said court, at Denver, in said district, this Z1st day of 
E. & August, A. D., 1884. 

4 [Seal United States Circuit Coart, District of Colorado]. 
MA EDWARD F. BISHOP, Clerk, 
‘ By F. W. TUPPER, Deputy Clerk. 


Cost of transcript : 


40 folios, @ 10c---------- $4 00 
3 Certificate _........_..__ OF . 
4 $4 35 


Paid by F. W. Owers for defendant. 


Endorsed on cover: Colorado C. C. U.S. No. 399. R.S. Searl, 
plaintiff in error, vs. School District No. 2, in the county of Lake and 
State of Colorado. Filed 17th October, 1884. 
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~ wl JAMES H. MCKENNEY. 
IN THE 
Supreme Court of the United States. 
: Ocrospzre Tarm, 1887. 
‘ R. 8S. SEARL, | 
| | Piamrivr om Enron, 
hee r No. 117. 
SCHOOL DISTRICT No. 2, m tHe 
t Courry or Laxs, axp Starz or Coronano. 
j 


a 
oe 


q In Error to the Circuit Court of the United States for the 
- District of Colorado. 


— 
— 


Brier ror Piamrirr uw Error. 


— 


The said School District No.2 brought suit in the county 
court of the county of Lake, Colorado, against the said R. 
8. Searl, now plaintiff in error, on the 2d of June, 1884. 
The complaint alleges that the plaintiff below had purchased 
of certain parties, then in possession, certain lots in Lead- 
ville, not exceeding one acre, for school purposes, and had 
paid therefor, supposing the title of its vendors to be good, 
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and that it had erected on said premises a costly school- 
house; that it thereafter ascertained that its title was in- 
valid, and that the legal title for the same was in the 
defendant Searl and that he was the owner thereof. It 
further alleged that it and the said Searl could not agree 
upon the compensation to be paid therefor, and prayed that 
the judge of said court would canse the amount of com- 
pensation to be assessed in accordance with the provisions 
of the statute in such case made‘and provided (Record, 1, 
2, 3). 

The defendant Searl was a citizen of the State of Kan- 
sas. On the 10th of June, 1884, he filed his petition and 
bond for the removal of the case to the United States cir- 
cuit court for the digtrict of Colorado (Record, 5). The 
court, on the same day, accepted the bond and petition, and 
ordered that the cause be removed to said circuit court (Rec- 
ord, 7). The transcript was filed in the circuit court, June 
11, 1884, and on the 28th of the same month that court re- 
manded the case to the county court of Lake county (Rec- 
ord, 7). | 

From that order a writ of error has been brought to this 
court, and the error assigned is— : | 

That the circuit court of the United States erred in re- 
manding said cause to the State court. 


The plaintiff below was a corporation created by the laws 
of Colorado, and therefore a citizen of that State. 

Sec. 3035 of the General Statutes of Colorado provides 
that “Each regular organized school district heretofore 
“ formed, or that may be formed, as provided in this act, 
“is hereby declared to be a body corporate, by the name 
‘“‘ and style of school district No.——in the county of and 
‘“‘ State of Colorado, and in that name may hold property 


3 


“ and Siclareeepeniccntsicaii contracts, the same as manic- 
“ ipal corporations in this State.” 
Genl. Stat. of 1883, p. 890. 


The amonnt in controversy exceeded five handred dollars 
exclusive of costs, and the defeudant below was a citizen of 
Kansas, and, therefore, the United States circuit court had 
jurisdiction of the parties and the case was removable to 
that ‘court unless the subject-matter was snch as to deprive 
the defendant Searl of the right of removal. 

The statute of Colorado provides for the condemnation of 
private property when required for public use. 

It authorizes the party to apply to the judge of the. dis- 
trict or county court, in the county where the property. is 
located, either in term time, or vacation, by filing with the 
clerk a petition setting forth all the particulars of ‘his case. 
The judge is authorized to appoint a board of commissioners 
of not less than three freeholders to ascertain and deter- 
mine the necessity for taking the lands and the compensa- 
tion to be allowed therefor, or, if any of the parties de- 
mand it, a jury of six freeholders must be drawn in the 
manner pointed out in the act. The right of challenge is 
given. The court can grant a new trial and an appeal may 
be taken to the supreme court of the State. (See Gen’! 
Laws Colorado of 1877, pages etic 

This proceeding is a “ suit.” 

Weston v. Charleston, 2 Pet., 464.- 


“The right of eminent domain always was a right at 
‘“‘ common law. It was not a eh in cans: nor was it 
‘“‘ even the creature of a statute. "The time of ite exercise 
“ may have been prescribed by statute; but. the right itself 
“ was superior to any statute. That it was not enforced 
“ through the agency of a jury is immaterial ; for many 
« civil ae as well as criminal proceedings at common law were 
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“ without a jury. It is diffienlt, then, to see why a pro- 
‘“* ceeding to take land in virtue of the Government’s emi- 
‘nent domain, and determining the compensation to be 
“‘ made for it, is not, within the meaning of the statute, a 

“ snit at common law, when initiated in a court. It is an 


“ attempt to enforce a legal right.” 
Kohl v. United States, 91 U.S., 376. 


In Gaines v. Fuentes (92 U. S&., 19), Mr. Justice Field, in 
delivering the opinion of the court and referring to the act 
of March 2, 1867, said : 


“ This act covered every possible case involving contro- 
“ versies between citizens of the State where the suit was 
“ brought and citizens of other States, if the matter in dis- 
“ pute, exclusive of ‘costs, éxceeded the enm of $500. It 
“ mattered not whether the suit was brought in @ State court 
“ of limited or general jurisdiction. The only test was, did 
“ it involve a controversy between citizens of the State and 
“citizens of other States; and did the matter in dispute 
‘“ exceed a specified amount? ‘And a controversy was in- 
“ volved in the sense of the statute whenever any property 
‘or claim of the parties, capable of pecuniary estimation, 
“ was the subject of the litigation, and was presented by 
“ the pleadings for judicial determination.” 


In Boom v. Patterson (98 U. S., 403) this court held that 
a special proceeding to condemn property under the laws of 
the State of Minnesota in the exercise of the right of emi- 
nent domain, which had been commenced before special 
commissioners to assess damages and carried by appeal to a 
court of general jurisdiction, was removable into a United 
States court. 

In Hess v, Reynolds (113 U.S8., 73) it held that a pro- 
ceeding commenced in a probate court to obtain payment 


of a claim against an estate might be removed. ‘ 
In the Pacific Railroad Removal Cases (115 U.S., 17) it 


5 


. 


was held that a proceeding to widen a street which had been 
commenced before the mayor of a city and carried by appeal 
to the circuit court of the State, might be removed to a 
United States court. | | 

This whole subject was reviewed in the caee of Mineral 
Range Railroad Company v. Detroit & Lake Superior 
Copper Co. (25 Federal. Reporter, 515), to which we invite 

) the attention of the court. a 
We ask that the judgment of the court below be reversed. 


Respectfully submitted. | ) cus 
A. T. BRITTON, _— 
| A. B. BROWNE, 
W. H. SMITH, 
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SUPRAME COURT OF THR UNITED STATES, 


October Term, A. D. 1887. 


R.S. SEARL, 


Plaintiff in Error- Iu Ever to the Su: 


No. 399. Vs. preme Court of 
the United States 
SCHOOL DISTRICT NO. 2, from the Circuit 
County oF LAKE, AND STATE OF Court of the Dis- 
trict of Colorado 

COLORADO, 


Defendant in Error. 


BRIEF AND ARGUMENT FOR PLAINTIF IN ERROR. 
Statement of the Case. 


This is a suit in condemnation. The defendant in 
error, plaintiff below, seeks to condemn certain lots in the 
City of Leadville, Lake County, Colorado, and described 
in the petition, for school purposes. The value of the lots 
so sought to be condemned exceeds the sum of five hun- 
dred dollars. The plaintiff in error is a citizen of the State 
of Kansas, and the defendant in error, of the State of Col- 
orado; this is, therefore, a controversy between citizens of 
different states. The petition for condemnation was filed in 


rpc 


oe ee 


the County Court of Lake County, Colorado, on the 2nd 
day of June, A. D. 1884. On the 1oth day of June, A. D. | 
1884, and before action had been taken in the cause, the 
plaintiff in error filed in said County Court his petition and 
bond for removal of the cause to the Circuit Court of the 
United States, for the District of Colorado. Pursuant to 
such petition and bond the cause was removed and transcript 
filed in the United States Cir€uit Court on the 11th day of 
June, A. D. 1884. On the 28th day of June, A. D. 1884, 
the cause was, on the oral motion of defendant in error, 
plaintift. below, remanded by the United States Circuit 
Court to the State Court, from which it had been removed. | 
From the order remanding the cause a writ of error was 
prayed by plaintiff in error and granted by the United States 
Circuit Court, and pursuant to such writ the cause is now 
before this Honorable Court for review. | 


ssi Sap Sainte sige ‘ Oe SH 


Specification of Errors. 
| The Court erred in making the order remanding the 
te cause to the State Court. 


} anus 


! Brief and Argument. | 
The State Statute, which provides for suits in con- 
demnation, is Chapter X XI of the Code of Civil Procedure 
for the State of Colorado. Section 238 of the Code being 
Section 2 of the Chapter, provides as follows : 

“That in all cases where the right to take private 
‘property for public or private use without the owner's 
“consent, or the right to construct or maintain any 
“railroad, public foad, toll road, ditch, bridge, ferry, 
“ telegraph, flume, or other public or private work or im- 
} ‘provement, or which may daffiage property not actually 
| “taken, has beet heretofore, or shall hereafter be, conferred 
“by geéteral law or special charter, upon any corporate 
‘or muniefpal authority, public body, officer or agent, per- 
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‘son or persons, commissioner or corporation, and the 
Ze compensation to be paid for, or in respect of the property 
“ sought to he appropriated or damaged, for the purposes 
“ above mentioned, cannot be agreed upon by the parties 
“ interested ; or in case the owner of the property is in- 
“capable of consenting, or his name or residence is un- 
“known, or he is non-resident of the State, it shall. be 
“lawful for the party authorized to take or damage the 
“ property so required, or to construct, operate, and main- 


“tain any railroad, public road, roll road, ditch, bridge, 
“ferry, telegraph, flume, or other public or private work, 


“or improvement, to apply to the Judge of the District or 
“3 County Court, either in term timé or vacation, where the 
“said property, or any part thereof, is situate, by filing with 
“the clerk a petition, setting forth, by reference, his or 
“their authority in. the premises ; the ‘pyrpose for which 
“ said property is ‘sought to be taken or damaged, a des- 
“cription of the property, the names of all persons inter- 
“ested therein, as owners or otherwise, as appearing of 
“ record, if known, or if not known, stating that fact and 
“ praying such judge to cause the compensation to be paid 
“to the owner to be assessed, If the proceedings seek to 


“affect the property of persons undey guardjanship, the. 


“ guardians or conservators of persons having conservators, 
“ shall be made parties defendant, and if of married. women, 
“their husbands shall also be made parties. Persons inter- 


* ested whose Mames are unknown may be made parties: 


‘defendant by the description of the unknown owners, but 
“in all such cases an affidavit shall be filed by, or in behalf 
“of the petitioner, setting forth that the names of such 
“persons are unknown.” 

The i issuance of a summons to defendant i is Provided 
for by section 239, Code. . | 

Section 240 of Code says: “Such summons shall be 
“ made returnable on such day and hour as the Court or 
‘« Judge may fix and determine, not less than thirty days 
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“ after the issuance of such summons, and the same shall 
“ be served in the same manner as in other cases, at least 
“ten days before the return day thereof.” | 

Again, section 241: “ Amendments to the petition, 
‘‘ or to any paper or record in the cause, may be permitted 
‘ whenever necessary to a fair trial and final determination 

“of the questions involved.” 

Section 242 provides for the ascertainment of damages 
by a commission of three fretholders. 

Section 243 is in words as follows: ‘ Any person, 
p2rsons, or company, whose estate or interest is to be 
‘affected by the proceeding, may demand at the time of 
‘‘any hearing of such petition, and before the appointment 

“of the commissioners herein provided, a jury of six free- 
‘ holders residing in the county where such petition 1s 


e6 


‘‘ filed, to ascertain, determine and appraise the damages or 
‘‘ compensation to be allowed therefor, and thereupon said 
“court or judge shall make an order for the drawing of 
“such jury as herein provided.” 

Sec. 245 provides, that “The petioner and every party 
‘interested in the ascertainment of compensation shall 
“have the same right of challenge of jurors as in other 
“ civil cases in the District and County Courts.” 

Sec. 246 says:—“When the jury shall have been so 
‘selected and taken an oath to faithfully and impartially 
‘discharge their duties, said jury shall, at the request of 
‘either party, go upon the land sought to be taken or dam- 
‘aged, in person, and examine the same, and shall then re- 
‘turn into court, if the proceedings be in term time, and if 
‘‘ in vacation, then before the judge, and the said court or 
‘‘judge shall preside in the same manner and with like 
‘‘ power as in other cases; evidence shall be admitted or re- 
“jected by the court or judge, according to the rules of 
‘‘ law, and at the conclusion of the evidence the matters in 
“controversy may be argued by counsel to the jury, and at 
“the conclusion of the arguments the court or judge shall 
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“instruct the jury in writing in the same manner as in 
“cases at Jaw. The jury shall retire for deliberation in 
“charge of a sworn officer the same as in other cases. 
‘When such jury shall have agreed upona verdict, the 
“same shall then be returned into court. If any such jury 
‘‘ shall be unable to agree, it may be discharged by such 
‘“ court or judge, and thereupon another jury shall be sum- 
‘‘moned as soon as practicable, in the same manner as be- 
‘fore, and said court or judge shall have power, and it is 
“ hereby made the duty of such court or judge, to continue 
“the proceedings and to summon and impanel a jury or 
“juries until a verdict can be had. Any person, party or 
‘corporation feeling aggrieved by any such verdict. may 
“move before such court or judge for a new trial in the 
‘same manner and for the same causes as in action at law, 
“ and the refusal of such court or judge to grant a new 
‘trial may be excepted to and assigned fur error.” 

Sec. 249 provides:—‘ In all cases, upon final deter- 
‘mination thereof in either the Dtstrict or County Court, or 
“before a district or county judge in vacation, an appeal 
‘may be taken to the Supreme Court in the same manner 
“as provided by law for ‘aking of appeals from the District 
“ Court to the Supreme Court ; anda writ of error from the 
“ Supreme Court shall lie in every case to bring in review 
“the proceedings therein, after such final determination.” 

Sec. 3035 of the General Statutes of the State of Col- 
orado provides:—“Each regular organized school district 
‘ heretofore formed, or that may be formed, as provided in 
‘ this act, is hereby declared:to. be a body corporate, by the 
‘‘name and style of School District No. —, in the County. 
** of , and State of Colorado, and in that-name may 
‘hold property and be a party to suits and contracts, the 
‘same as municipal corporations in this state.” | 

Although not disclosed by tie record, the Court be- 
low, the Honorable District Judge .presidjng, remandcd the 
case on the ground that the “Federal Courts were not pro- 


| vided with the proper machinery for executing the Jaw in 
assessing the damages suffered by the plaintiff in error in 
the proceeding of condemnation under the ‘statute above 
set forth.” oes sat 

It will be seen from the statutes cited and quoted 
above, that the method of procedure as laid down by the 
laws of Colorado, to be followed by those having the 
power and desiring to ‘condemn property, is nothing more 
nor less than a suit at law subject to the ordinary rules and 
incidents of such suits, as to issuance of summons, service 
| and return of same, amendments of pleadings and other 
f | papers, trial by jury, instructions by the Court and verdict 


of jury, etc. 

Mr. Justice Field, in Boom Co. vs. Patterson, 92 U. S., 
| 403, says, speaking concerning proceedings to acquire title 
under eminent domain: “ If that inquiry takés the form of 
} ‘‘a proceeding before the courts, between parties—the 


‘owners of the land on one side, and the company seeking 
“the appropriation on the other—there is a controversy 


‘which is subject to the ordinary incidents of a civil suit, 
.“‘and its determination derogates in no respect from the 

‘‘ sovereignty of the State.” | 
| Citing further from the same case, for the language 
; applies with equal force to the case before us: ‘“ The case 
| ‘would have been, in no essential particular, different, had 
i “the State authorized the company by statute to appropri- 
: ‘ate the patticular property in question, and the owners to 
| “ bring suit against the company in the courts of law for 

| “its value. “That a suit of that kind could be transferred 
“ from the State to the Federal Court, if the controversy 
“were between the company and the citizen of another 
‘State, cannot be doubted.” ; 3 

Again, in the same case, Mr. Justice Field, citing with 

approval Gaines vs. Fuentes, 92 U. S., 20: “A controversy 
“ between citizens is involved in a suit whenever any prop- 
“erty or claim of the parties, capable of pecuniary estima- 


—-— 
“ tion, is ‘the subject of litigation and i is ‘ated by the 
“‘ pleadings for judicial determination.” 

The decisions mentioned are sustained and comfcaed 
by the Pacific Railroad cases, 115 U, S., 19. 

A proceeding to condemn land partakes so | much of 
the nature of a suit as to be within the jurisdiction of the 
U.S. Circuit Courts, as defined in the Judiciary: Act. of 
1789. 

Kohl vs. United States, 1 Otto, 367. 

We have seen that the proceedings in condemnation 
under the Colorado Statute, constitute a suit at law, and 
being such, the right to remove the same from the State to 
the Federal Court should not have been refused by the 
Court below, and therefore no ground existed for the re- 
manding of the suit to the State Court. 

This question arose in the case of the Colorado Mid- 
land Railroad Company against Jones, 29 Federal Re- 
porter, 193, Circuit Judge Brewer presiding, and was fully 
discussed and decided by that Judge that the. right of re- 
moval existed, and we respectfully call the attention of the 
Court to that decision. The same question arose in the 
case of the Mineral Range Railway Company against The 
Detroit and the Lake Superior Copper. Company, 25 Fed- 
eral Reporter, §15, and was decided that the right of re- 
moval existed. 

In further considering the reason 1 assigned by the Court 
below for remanding this case, we respectfully call the 
attention of the Court to the case of Railway Company 
against Whitton, 13 Wallace, 286, in which the Court,.in 
discussing the right or power of a State to pass laws re- 
stricting parties seeking remedies to State Courts, Justice 
Field delivering the opinion of the Court, says: ‘In all 
“cases where a general right is thus conferred, it can be.en- 
“forced in any Federal Court within the State having juris- 
“diction of the parties. It cannot be withdrawn from. the 
“cognizance of such Federal Court by any provision of State 
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“legislation that it shall be only enforced in a State Court. 
“The statutes of nearly every State provide for the institu- 
“tion of numerous suits, such as for partition, foreclosure 
“and the recovery of real property in particular courts and 
“and the counties where the land is situated, yet it never has 
‘been pretended that limitations of this character could 
“affect, in any respect, the jurisdiction of the Federal Court 
“over such suits where the citizenship of one of the parties 
“was otherwise sufficient. Whenever a general rule as to 
“property or personal rights, or injuries to either, is estab- 
“lished by State legislation, its enforcement by a Federal 
“Court ina case between proper parties is a matter of course, 
‘and the jurisdiction of the Court in such case is not subject 
“to State limitation.” ¥ - . 


If this were not so, if this was not the law, any State 
could by legislation prevent any and all rights. and rem- 
edies from being enforced in Federal Court. As in this case, 
the state might pass laws prescribing methods of procedure 
unknown to the common law and thus deprive the Federal 
Courts of jurisdiction. 


There was in this action but one question to be deter- 
mined, and that was the amount of damages to be awarded 
to the defendant for the property already appropriated by 
the party seeking its condemnation, and for the reason that 
the State legislation prescribed a certain mode by which 
this should be arrived at, that six jurors instead of twelve, 
and that they should be freeholders of the vicinage, and 
should go upon the premises and view the same, the Court 
below held that it was without jurisdiction for the reason 
that Congress had not provided it with the machinery to 
execute this law. If this right of the plaintiff in error to 
have his case heard, arid his d.umages assessed by a jury in 


the Federal Court is to be taken away by a State law, then 


every other right might as easily be legislated away by 
State legislative enactments, and so d prive all proper 


“a 
parties from bringing their suits in or removing them to 
| the federal courts. 

If this proposition held by the Court below be correct, 
then none of the.suits in ejectment concerning mining 
claims in any of the mining states, could be brought in or ‘3 
removed to the Federal Courts, for in each of the States of — 
Colorado, California and Nevada, there are statutory pro- 3 
visions for the jury, upon the request of either party, to go 
upon and view the property in order to arrive at a verdict. 

In view of the above it is respectfully submitted, that 
the order of the Court below, remanding this cause to the 
State Court, should be set aside and for naught held, and 
the cause remanded for further proceedings. 
| Sam. P. ROSE, 

F. W. OwErs, 
Attorneys for Plaintsffs in Error. 
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IN THE SUPREME COURT OF THE UNITED STATES. 


OcToBER TERM, 1887. 


IN THE MATTER OF ANDREW J. SAWYER ET AL., EX 
PARTE, IN PETITION FOR HABEAS CORPUS. 


No. 10. ORIGINAL:] 

Comes Ellis L. Bierbower, marshal of the United States for the district 
of Nebraska, and, responding to the rule entered herein, that he show cause 
why a writ of habeas corpus should not issue, to the end that the said Saw- 
yer and others, petitioners, should not be discharged from his custody, 
states and shows— 

That all of said petitioners are in his custody, under and by virtue of 
an order and judgment of the circuit court of the United States for the 
district of Nebraska, which order and judgment are fully set forth in the 
petition herein as Exhibit B, and the same is here referred to with like 
effect and purpose as if specifically inserted in this response ; and he fur- 
ther states and shows, that the fine and costs imposed by such order and 
judgment have not been paid, and he holds said petitioners in his custody 
for that default, as commanded by such order and judgment. 

And he attaches hereto a true and correct copy of the whole proceedings 
in the controversy that brought about the order and judgment aforesaid, 
and makes the same a part hereof, as Exhibit _X. | 

And he holds said parties in his custody subject to the order of this 
court, and submits whether they are entitled to their discharge as prayed 


for. 
Evuis L. BIERBOWER, 
By A. H. GARLAND, 
Attorney-General United States. 
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In the circuit court of the United States for the district of Nebraska. 


ALBERT F’. PARSONS, COMPLAINANT, 


(3) 


v8. P 

ANDREW J. SAWYER, MAYOR OF THE CITY OF Transcript. 

Lincoln, e¢ al. 
Index. Folio. 
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| Exuisir X, referred to in the marshal’s response. A.H. GARLAND, Att’y-Gen'l1.] 
In the circuit court of the United States for the district of Nebraska. 


ALBERT F’, PARSONS 
v8. 
ANDREW J. SAWYER, MAYOR OF THE CITY OF 
Lincoln, et al. 


Transcript. 


Pleas before the honorable David J. Brewer, judge of the circuit court 
of the United States for the eighth judicial circuit and district of Ne- 
braska, at the term of November, A. D. 1887. 


Be it remembered, that on the 26th day of September, 1887, bill of com- | 
plaint was filed in the office of the clerk of said circuit court, which said 
bill is in words and figures following, to wit : 


In the circuit court of the United States in and for the district of Ne- 
braska. 


ALBERT F.. PARSONS, COMPLAINANT, 
v8. 

ANDREW J. SAWYER, MAYOR OF THE CITY OF 
Lincoln, Lorenzo W. Billingsley, Nelson C. 
Brock, Joseph Z. Brisco, L. C. Pace, Robert B. 
Graham, Fred A. Hovey, Granville Ensign, 
John Fraas, H. H. Dean, John M. Burks, 
John Daiiey, and William J. Cooper, council- 
men of the city of Lincoln, Lancaster County, 
Nebraska, respondents. 


To the Honorable David J. Brewer, judge of the said court: 


Your petitioner is and for more than fifteen years last has been a 
citizen of the United States and a resident and citizen of the State of Ne- 
braska, and as such citizen has been and is entitled to tlie equal protection 
of the laws, and to life, liberty, and property, nor could he be deprived 
thereof without due process of law, nor denied the same within the juris- 


‘diction of the United States or of the State of Nebraska. 


II. 


On the day of April, 1886, this complainant was duly and legally 
elected to the office of police judge of the city of Lincoln, in Lancaster 
County, Nebraska, and soon thereafter did duly qualify and enter into the 
discharge of his duties as such police judge, and ever since and yet at this 
time complainant has held and exercised all the functions and performed 
all the duties of the said office, and for the last six months and more all of 
the respondents — the said Andrew J. Sawyer have been and yet are 
the duly elected, qualified, and acting councilmen of the said city ; and the 
said Sawyer has been and yet is the duly elected, qualified, and acting 
mayor of the said city. . ue 
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6 IN THE MATTER OF ANDREW J. SAWYER ET AL. 


ITl. 


On the day of August, A. D. 1887, and for a long time prior 
thereto, there was a certain ordinance in the said city in full force, relating 
to the removal from office of any official of the said city, and which said 
ordinance provided that no officer of said city should be put upon trial for 
any offense charged against him, except before all the members of the said 
city council. 


IV. aa 


On the day of August, A. D. 1887, one John Sheedy, Gus. 
Saunders, and A. J. Hyatt filed in writing with the city clerk. of said 
city certain charges against this complainant, charging this complainant 
‘with appropriating the moneys of the said city, and a copy of which is 
hereto attached, marked A, and made a part hereof; and said mayor there- 
upon referred the said matter to a committee, of only three of the members 
of the said council to make a finding of fact and law upon the said charges, 
and said committee of three caused a notice to be served upoa your com- 
plainant requiring him to appear and defend himself before them, and 
complainant did appear before said committee and then objected to the 
jurisdiction of the said committee, that they had no right or authority to 
render a verdict of the fact against him, or give judgment of law upon the 
said charges or to hear or determine the said trial; and thereupon the said 
committee reported back the said charges to said mayor and council, that 
the said committee, under the charter to the said city, had no right or 
authority to render a verdict or judgment upon the said charges, but the 
said Sheedy and Saunders, who are, and fur morethan ten years have been, 
common gamblers in the said city, and are men of large wealth and in- 
fluence in said city council, at once and on the day of August, A. D. 
1887, and long after said complaint against this complainant had been 
filed, and long after said committee had reported back to said mayor and 
city council that they had no right, power, or authority to hear said trial, 
or to render either verdict or judgment in said proceedings, did procure 
the passage of another and different and ex post facto ordinance granting 
to the said committee of three instead of the council of twelve members, 
as by said ordinance required, the right and power to try the facts as 
alleged in said charges and make a report thereon, and if in their judg- 
ment they saw fit to report to said mayor and city council that the office 
of the police judge should be declared vacant, and that the said mayor 
should fill the office of the said police judge, now occupied by your com- 
plainant, with some other person. | ; 


Vv. 


And after the passage of this ex post facto law, said committee of three 
assumed jurisdiction to render a verdict of fact, and to hear and determine 
the said charges, and add thereto a conclusion of law, and notified this 
complainant to again appear and defend himself before the said a 
and this defendant then and there again objected to the jurisdiction of sai 
committee to make any finding of facts against him, or to render any 
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udgment or report thereon, upon the ground that said new ordinance wasj 
ex post facto, and that said committee had no jurisdiction. | 


VI. 


On the 19th day of ee A. D. 1887, the said committee, having 


heard before themselves denying to complainant a trial to a jury and the. 
mblers and . 


evidence for the prosecution of the said action by certain 
pimps, no material evidence for the prosecution being offered to them 
otherwise, did render a finding of fact against this complainant, and rec- 
ommending to said mayor and city council that the office of police judge 
would be declared vacant, and that the said mayor should fill the 

office by the appointment of some other person than complainant, and 


found that said ordinance was not ex post facto, and the said mayor and — 
city council have set the matter for final vote on Tuesday, the twenty-° 


seventh day of September, A. D. 1887, and threaten and declare that on 
the said day they will declare the office of the said complainant vacan 
without hearing or reading the evidence taken before said committee, an 
appoint some other person to fill the same, and which report untruthfully 
states that all their evidence is filed therewith, and fraudulently so to su 
press a certain book offered in evidence by complainant, which book is in 
the handwriting of said Gus. Saunders, and which is done to favor and aid 
and protect said gamblers, and to fraudulently obtain the removal of com- 
plainant from his said office. : 


VIL. 


This complainant says that all of the said proceedings, trial, verdict, and 
other acts and doings of the said city outed and the ordinance approved 
, as well as the said ordinance approved August ,» A.D. 
1887, were and are illegal and void, and contrary to, and in conflict with, 
and prohibited by, the Constitution of the United States, whereby among 


other things it is provided that no person shall be deprived of life, parr siid 


or property without due process of law, nor deny to any person wi 


its jurisdiction equal protection of the law, nor be adjudged of or tried for 


any offence by an ex post facto law ; and complainant says that foras- 
much as by the Constitution of the United States it is provided that no 
person shall be deprived of life, liberty, or property without due process 
of law, and that in all criminal prosecution the accused shall have. the 


right of process to compel the attendance of witnesses in his behalf anda | 


speedy trial by an impartial jury of the county in which.the: offence 
Newel to have been committed, and that no ex post facto law, 
poets and that all of said rights shall remain inviolate, but such 
ing denied by said ordinance and proceedings aforesaid to this com 
ant, he has been and is, and is threatened, to he deprived of such 
without due process of law, and that the same is ex post facto law: 
the meaning of the Constitation of the United States, and: which -proteo- 
seen eee 
: yet ived o protection of the Jaws... | 
) Alll of which illegal and -opptensive aste and 
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8 IN THE MATTER OF ANDREW J. SAWYER ET AL. 


and in conflict with, the Constitution of the United States, and ought to 
be redressed by the judicial powers thereof. 

Wherefore complainant prays that a writ of injunction may be al- 
lowed by your honor to be issued out of this honorable court, under the 
seal thereof, directed to the respondents and all thereof, that they proceed 
no further with the charges against this complainant, and that no vote be 
had by the city council or the said defendants upon the pretended find- 
ings of the facts, verdict, or report, and filed September 19th, 1887, with 
the said city clerk, handed in by Councilmen Billingsley, and that said 
defendants nor any of them do not declare sajd office vacant, or in any 
way or manner proceed further with said charges, nor appoint any person 
to fill said office; that said defendants may appear and answer this, vour 
complainant’s bill, but answer under oath being expressly waived ; that 
on the final hearing of this action said injunction be made perpetual, and 
- that the defendants pay the costs of this action, and that the complainant 
have such other, further, and different relief as justice may require. 

, L. C. Burr, 


‘ * Solicitor for Complainant. 


STATE OF NEBRASKA, 
Lancaster County, 8s : 


Albert F’. Parsons, being first duly sworn according to law, upon his 
oath says that he is the complainant in the above and foregoing action, 
and that he has read this his bill of complaint, and that he knows all the 
facts herein set forth, and that the same are true. 

A. F. Parsons. 


Subscribed in my presence and sworn to before me this 20th day of 
September, A. D. 1887. 
Fest) W. B. Batrp, Notary Public. 


Str. Louis, September 24, 1887. 


On reading the within bill it is ordered that defendants show cause on 
Monday, the 24th day of October next, or as svon thereafter as counsel 
can be heard, at the court-house in Omaha, before this court, why a pre- 
liminary injunction should not issue as prayed for, and that in the mean 
time and until the further order of this court, they be restrained from 
doing any of the matters sought to be enjoined. 

Witness my hand, aes 
Davip J. BREWER, 

Circuit Judge. 


Upon the back of said bill appear endorsements in words and figures 
following, to wit, “No. 93 M. In U. S. circuit court, district of Ne- 
braska. Albert F. Parsons vs. Andrew J. Sawyer, mayor, et al. Bill of 
complaint filed Sep. 26,1887. Elmer D. Frank, clerk. L. C. Burr, sol. 
for complainant.” 

Thereupon, afterwards to wit, on the 26th day of September, 1887, sub- 
poena in chancery was duly issued in said case and returned and filed Oc- 
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IN’ THE MATTER OF ANDREW 3. SAWYER EY At. 


; tober 3, 1887, which said subpcena in —7 is in words and figures 
| following, to wit : 


UNITED STaTEs OF AMERICA, 
District of Nebraska, 88: 


] The President of the United States of America, to Andrew J. Saves, 
| mayor of the city of Lincoln, Lorenzo W. Billingsley, Nelson C. Brock, 
= =a Joseph Z. Brisco, L. C. Pace, Robert B. Graham, Fred A. Hovey, Gran- 
ville Ensign, John Fraas, H. H. Dean, John M. Burks, John Dailey, 
‘ 
“7 


and William J. Cooper, councilmen of the city of Lincoln, Lancaster 
County, Nebraska, greeting: 


We command you, and each of you, that you appear before the judges 
of the circuit court of the United States, for the district of Nebraska, at 
Omaha, on the first Monday in November next, it being the 7th day of 
) November A. D. 1887, to answer to the bill of ‘complaint of Albert: F. 
Parsons this day filed in the office of the clerk of said court, and then and 
there to receive and abide by such order and decree as shall ‘then or there-_ 
after be made, upon pain of the said _ being taken as confessed against 


| you and decree pronounced accordin 
| Witness the Hoi. Morrison R. We ‘aite, Chief Justice of the Supreme 
Court of the United States, at Omaha, this 26th day of September, A. D. 
1887, and of the independence the 112th year. 
pl [SEAL.] EvMEr D. Frank, Clerk. 
* MEMORANDUM. 


The above-named defendants are notified that unless they enter their 
appearance in the clerk’s office of said court at Omaha, aforesaid, on or 
before the day to which the above writ is returnable as above stated, the 
complaint will be taken against them as confessed, and a decree entered 


—— Exumer D. Frank Clerk. 
e 4 5] 


Attached to said subpoena in chancery are the returns of the marshal in ~ - 
words and figures following to wit : : 


4 District OF NEBRASKA, 8: 


I hereby certify and return, that on the 26th day of Sept., 1887, I re- 
ceived this subpoena, and on the 27th day of Sept., 1887, 1 served the eame 
| upon the within-named Andrew J. Sawyer, mayor, Lorenzo W. Billings- 

ley, Joseph Z. Brisco, L. C. Pace, Robert B. Graham, Fred. A. sont 
° Granville Ensign, John Fraas, John M. Burks, and William J.° 

councilmen in Lament County, State and district of Nebraska, byde == 
livering ‘to and leaving with each a certified copy thereof, with all the en- ee 


dorsements thereon. 
; "+ Extis L. Brersower, : 
| United Sates Marshal for the Dri of Nebooska 


By R. E. AL.en, 
Deputy United States Marshak 
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10 IN THE MATTER OF ANDREW J. SAWYER ET AL. 


District OF NEBRASKA, 88: 
I hereby certify and return, that on the 26th day of September, 1887; 
I received this subpoena in chancery, and on the 27th day of September; 
1887, I served the same upon the within-named defendants, Nelson C. 
Brock, H. H. Dean, and John Daily, councilmen of the city of Lincoln, 
in Lancaster County, State and district of Nebraska, by leaving a certified 
copy thereof with all the endorsements thereon, at the usual place of abode 
of each of the said defendants with an adult person and resident in the 
family of each of said defendants. 
E.uis L. BrERBOWER, 
United States Marshal for the District of Nebraska. 
By R. E. ALLEN, 
Deputy United States Marshal. 


Upon the back of said subpoena in chancery appear endorsements in 
words and figures following to wit: No. 93, Docket M. Circuit Court of 
the United States forthe district of Nebraska, in chancery. Albert F. 
Parsons vs. Andrew J. Sawyer et aj., sabpeena in chancery. Returnable 
to rule day first Monday in Noveniber, 1887. Elmer D. Frank, clerk. 
Returned and filed October 3, 1887, Elmer D. Frank, clerk. L.C. Burr, 
comp’ts sol. | 

Marshal’s costs: 13 copies, $3.90; mileage, $3.30; service, $26.00 ; 
total, $33.20. 

Thereupon, afterwards to wit, on the 26th day of September, 1887, in- 
junction was duly issued in said case, and returned and filed on said 3rd 
day of October, -1887, which said injunction is in words and figures fol- 
lowing to wit: 


The President of the United States of America, to Andrew J. Sawver, 
mayor of the city of Lincoln, Lorenzo W. Billingsley, Nelson C. Brock, 
Joseph Z. Brisco, L. C. Pace, Robert B. Graham, Fred A. Hovey, Gran- 
ville Ensign, John Fraas, H. H. Dean, John M. Burks, John Daily, and 
William J. Cooper, councilmen of the city of Lincoln, Lancaster County, 
Nebraska, greeting : way | | 


Whereas it hath been represented to us in our circuit court for the 
district of Nebraska, in equity, on the part of Albert F. Parsons, com- 
plainant, that he has lately exhibited his bill of complaint in our said 
court, before our judges of said court, against you, the said Andrew J. Saw- 
yer, mayor the city of Lincoln, Lorenzo W. Billingsley, Nelson C. Brock, 
Joseph Z. Brisco, L. C. Pace, Robert B. Graham, Fred A. Hovey, Gran- 
ville Ensign, John Fraas, H. H. Dean, John M. Burks, John Daily, and 
William J. Cooper, councilmen of this city uf Lincoln, Lancaster County, 
Nebraska, to be relieved touching the matter therein complained of, in 
which bill it is stated among other things that you proceed no further with 
the charges against said complainant filed September 19th, 1887, with the 
clerk of said city and handed to him by Councilman Billingsley, and that 
you take nor have no vote thereon, or by said council, nor declare the 
said office of police judge vacated, nor appoint any person to fill said of- 
fice nor in any manner or way proceed farther with said charges made 
against said complainants by said Sheedy, Saunders, and Hyatt. : 

And that your acting oink doing in the premises are contrary.to equity 
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IN THE MATTER OF ANDREW J. SAWYER ET Ab. ll 


and good conscience. We therefore, in consideration thereof, and of the 
particular matter in said bill set forth, do strictly command you, and each 
and every of you, under the penalty of dollars, to be levied upon 
your lands, goods, and chattels, to our use, that you do absolutely: desist 
and refrain from doing any of the acts, matters, or things hereinbefore 
mentioned until the hearing of this cause by our said court, and our said 
court shall have made further order thereupon. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, at Omaha, this 26th day of September, A. D. 
1887, and of the Independence the 112th year. 

[SEAL. ] ELMER D. FRANK, Clerk. 


Attached to said injunction are the returns of the marshal.in words 
and figures following, to wit : 


District oF NEBRASKA, 48: 


I hereby certify and return, that on the 26th day of September, 1887, 

I received this injunction, and on the 27th day of September, 1887, I 
served the same upon the within named Andrew J. Sawyer, mayor, Lo- 
renzo W. Billingsley, Juseph Z. Brisco, L. C. Pace, Robert B. Graham, 
Fred A. Hovey, Granville Ensign, John Fraas, John M. Burks, and 
William J. Cooper, councilmen in Lancaster County, State and district of 
Nebraska, by delivering to and leaving with each a certified copy thereof, 
with all the endorsements thereon. a 
Erzis L. BIERBOWER, Z 

United States Marshal for the District of Nebraska. ~ aa 

By R. E. Alen, : = 

Deputy United States Marshal. 


Districr OF NEBRASKA, 8: 


I hereby certify and return, that on the 26th day of September, 1887, 
I received this injunction, and on the 26th day of September, 1887, I 
served the same upon the within named defendants, Nelson C. Brock, H. 
H. Dean, and John Daily, councilmen of tlie city of Lincolo, in Lancas- 
ter County, State and district of Nebraska, by leaving a certified copy 
thereof, with all the endorsements thereon, at the usual place of abode of 
each of the said defendants, with an adult person and resident in the fam- 
ily of each of said defendants. 
 Exuye L. BrerRBower, 
Onited States Marshal for the District of Nebraska. 
By R..E. ALLEN, 
Deputy, United States Marshal. _. 


Upon the back of said injunction appear endorsements in, words and 

figures following, to wit: No. 93, docket M. Circuit court of the United a 

States for the district of Nebraska. In chancery. Albert F. Parsonsvs. = 

Andrew J. Sawyer e¢ al. Injunction. Returned and filed Oct. 3, 1887, 3 

Elmer D. Frank, clerk. L. C. Burr, solicitor for complainant. . =. 
Marshals comes 13 copies, $3.90; mileage, $3.20 ; service, $26; total, 

_, Thereupon, afterwards, to wit, on the 8th day of October, 1887, affjda- 
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vit of A. F. Parsons was filed in said case, which said affidavit is in 
words and figures following, to wit : 


In the circuit court of the United States in and for the district of 


Nebraska. 
In relation to the matter of the injunction allowed by Judge D. J. 
Brewer in the case of— fs 
ALBERT F. PARSONS, PLAINTIFF, ) 


Us. 
ANDREW J. SAWYER ET AL., perenpawns, { 


STATE OF NEBRASKA, 
Lancaster County, ss : a 


Albert F. Parsons, of lawful age, being first duly sworn, deposes and 
says that on the 24th day of September, 1887, this affiant applied to this 
honorable court for a writ of temporary injunction against said Andrew 
J. Sawyer, mayor, and Lorenzo W. Billingsley eé al., councilmen of the 
city of Lincoln, Lancaster County, Neb., to restrain them from taking 
any further action in the matter of the removal of said A. F. Parsons, 
police judge of the city of Lincoln, Nebraska. That said injunction was 
allowed as prayed for in the petition of said A. F. Parsons, and that no- 
tice of said injunction was duly served on said mayor and councilmen of 
said city on the 27th day of September, 1887. 

Affiant further says that after said notice had been served and on the 
29th day of September, 1887, said mayor and councilmen met in the 
council chambers of the city of Lincoln at seven o’clock p.m. and pro- 
ceeded to take up and consider the said matter of the charges against said 
A. F. Parsons, police judge, and did read the evidence, or a part thereof, 
in said case, and did, after reading said testimony, by ballot declare the 
office of police judge vacant, and requested said A. J. Sawyer, mayor, to 
fill said vacancy by appointing some other person to act as police judge. 

That said A. J. Sawyer, in pursuance of said request of said councilmen, 
did appoint one H. J. Whitmore to fill the vacancy occasioned by the act 
of said council in removing said A. F. Parsons from the said office of 
police judge. 

Affiant further says that during said session of said city council on 
Sept. 29th, and before the testimony in said case had been read or a ballot 
taken, Councilman J. M. Burks addressed the council, and in his remarks 
stated that he did not see what emergency existed that required them asa 
bodv of law-abiding citizens to openly and willfully disregard the order 
of the Federal court in this matter, and moved that the matter be post- 
poned until a hearing could be had on the injunction, at the time fixed by 
Judge Brewer, who issued it. 

This motion the said council voted down. Councilman L. W. Billingsley 
-moved that they proceed at once to the Parson case. Councilman L. C. 
Pace moved as a compromise that the matter be- postponed till Oct. 7th, 
and that Judge Brewer be telegraphed, requesting him to take up the hear- 
ing of the injunction in chambers on the 7th day of October, as he had 
‘been. advised that there would be no trouble in dissolving the said in- 
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junction, and he thought it would be better than to openly disregard the 
order of the Federal court in the premises. _ 3 

This motion was also voted down, and all of said ‘defendants except 
said N. C. Brock proceeded to consider and take a final vote on the Par- 
— — which was put and carried by all of said def’ts except said 

rock. 

Pending the discussion of these questions the city attorney was called 
upon to advise the council with reference to the proper course to pursue. 
Mr. Doty, on behalf of his partner, the city attorney, addressed the coun- 
cil and gave it as his opinion that the injunction could be dissolyed upon 
a hearing of the case upon its merits, but wanted it distinctly understood 
that he did not advise the council to disregard the court in the ‘premises. 

Notwithstanding all this the said mayor and all of said counetl, except 
said N.C. Brock, proceeded knowingly, wittingly, wilfully, boastingly, 
and contemptuvusly to disregard the order of his honorable court in the 
matter of this injunction. 

Affiant further alleges that on the 30th day of Sept., 1887, a certain 
notice was served upon him, notifying him of the action of said council in 
declaring his office vacant, a copy of which notice is hereto attached, 
marked “ Exhibit A.” 

Said notice was served upon affiant by P. H. Cooper, city marshal of 
said city, and affiant told said city marshal that he would not recognize 
the action of the said city council, and would not surrender said office 
until lawfully removed or forcibly ejected. Said city marshal then pro-— 
duced an order from the said A. J. Sawyer, mayor, directing him to see 
that the said H. J. Whitmore is duly installed in said office. A copy of 
this order is hereto attached, marked “ Exhibit B.” 

In pursuance of said order said city marshal seized this affiant by the 
shoulders and forcibly ejected him from said office, and wrongfully, unlaw-. 
fully, installed said Whitmore therein. 

; | ALBERT F. PARSONS. 


Subscribed in my presence, and sworn to before me this 7th day of Oc- 
tober, 1887. 
[SEAL. ] W. B. Barrp, 
Notary Public. 


LINCOLN, NEBRASKA, September 30, 1887. 


To A. F.. PARsons : , 
Dear Sir: This is to notify you that at a meeting of the council of 
the city of Lincoln, held September 29th, 1887, held to consider the tes- 
timony in the case against Judge Parsons, and to attend to such other busi- 
ness as may come before the council, the said council, after hearing the 
testimony in said case, passed the following resolution, by the vote Cn. 
Billingsley, Brisco, Burks, Cooper, Dailey, Dean, Ensign, Frass, Graham, 
Hovey, and Pace; absent, C. N. Brock : | : 
Whereas, the council having heard, éxamined, and fully considered all 
the testimony against A. F. Parsons, police judge of the city, do find that 
said Parsons received a number of fines for the violation of the city ordi- 
nances which he failed to turn in to or report to the city treasurer at times 
required by law, and specified in the charges against said Parsons. . That his 
arrangement with the gamblers and. prostitates that if they;would-paya 
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fine monthly they would not otherwise be molested, was in direct viola- 
tion of law and calculated to bring the city government into disgrace. 
We there for confirm the report of the committee who reported to this 
ceuncil on the charges against said Parsons, and declare the office of police 
judge of the city of Lincoln, Neb., vacant, and request the mayor to fill 
the office with some competent person. 

Thereupon the mayor nominated, and the council on motion confirmed, 
H. J. Whitmore, police judge, to fill vacancy. 

(SEAL. ] R. C. MANLEY, 
City Clerk. 
(Endorsed :) “ Exhibit A.” 2 


LINCOLN, NEBRASKA, September 30, 1887. 
Marshal P. H. Cooper: 


You are hereby notified that H. J. Whitmore has duly qualified and 
given his bond, and has been duly commissioned police judge to fill the 
vacancy oceasioned by the action of the city, council last evening, and you 
will please see that he is duly installed in his office. . 

A. J. SAWYER, 
Mayor. 


Exhibit B.” 

Upon the back of said affidavit appear endorsements in words and fig- 
ures following, to wit: No. 93. Docket M. Albert F. Parsons vs. Andrew 
J. Sawyer, mayor, and L. W. Billingsley e¢ al., councilmen of the city of 
Lincoln, Nebraska. Affidavit of A. F. Parsons. Filed Oct. 8;1887. El- 
mer D. Frank, clerk. L. C. Burr, att’y for Parsons. 

Thereupon afterwards, to wit, on the 22nd day of October, 1887, motion 
to give security for costs was filed in said case, which said motion is in 
words and figures following, to wit : 


In the circuit court of the United States for the district of Nebraska. 


ALBERT F, PARsoNs, COMPLAINANT, ) . 
vs. { Motion for security for 
ANDREW J. SAWYER, LORENZO W. BILLINGs- { costs. 


ley et al., respondents. 


Now comes the respondents, Andrew J. Sawyer, Lorenzo W. Billings- 
‘ley and others, and moves the court to require the plaintiff to give security 
for costs. 
C. A. ATKINSON, 
G. M. LAMBERTSON, 
Solicitors for Respondents. 


Upon the back of said motion appear endorsements in words and figures 
following, to wit: No. 93. M. Albert F. Parsons rs. Andrew J. Sawyer 
etal. Motion to give security for costs. Filed Oct. 22, 1887. Elmer 
D. Frank, clerk, (. A. Atkinson, G. M. Lambertson, sols, for defend- 


ants. 
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Thereupon, afterwards, to wit, ou the 24th day of October, 1887, an- - 
swer of Andrew J. Sawyer e¢ al. was filed in said case, which said answer 
is in words and figures following, to wit: | 


In the circuit court of the United States in and for the district of Ne- 
; braska. 


The answer of Andrew J. Sawyer, mayor of the city of Lincoln, Lorenzo 
° W. Billingsley, Nelson C. Brock, Joseph Z. Briscoe, L. C. Pace, Rob- 
ert B. Graham, Fred A. Hovey, Granville Ensign, John Fraas, H. H. 
Dean, John M. Burks, John Daily, and William J. Cooper, council- 
men of the city of Lincoln, to the bill of complaint of complainant, 
Albert F. Parsons. : 


one o 


all and all manner of benefit or advantage of exception or otherwise that 
can or may be had or taken to the many errors and uncertainties and im- 
perfections in the said bill contained, for answer thereto, or to so .much 
thereof as these respondents are advised that it is material to answer, for 
answer say : 


They admit that the complainant, Albert F. Parsons, and the above- 
named respondents are citizens and residents of the city of Lincoln, in the 
State of Nebraska. They submit to your honors, however, that the court 
ce is wholly without jurisdiction in the premises of either the complainants 

bo or respondents or of the subject-matter contained and averred in said com- 
lainant’s bill, for the reason that there is no money controversy alleged 
in said bill between the complainant and the said respondents, and the 
amount in controversy in any evert is less than the sum of two thousand 
dollars ($2,000.00), as will further appear from the averments ‘contained 
in this answer; that the proceeding before the mayor and councilmen of 
the city of Lincoln against the said complainant was quasi criminal in its 
character, the object being to remove the complainant from _ his office of 
police judge in the city of Lincoln, for misconduct and malfeasance, and 
that the action of the respondents in regard to the charge in the bill of 
complaint can not be interfered with or controlled by equitable proceed- 
ings in said court or by the writ of injunction issued out of said court. 
Respondents further show to your honors that the complainant had and has 
Sad a complete remedy at law provided by the statutes of the State of Ne- 
braska and the ordinances of the city of Lincoln whereby the right of ap- 
es peal is given from any order or judgment of the councilmen of said city 
or from any order or decision of said mayor to the district and* suprem 

court of the State of Nebraska ; and the respondent has a further remedy 

; at law by way of an action for damages or to recover the emoluments of’ 

his office either against the respondents or the city of Lincoln or the per- - 
son who shall be appointed to the vacancy created by any order, judgment, 
or decision of the respondents as officers of said city of Lincoln. Respond- 
ents admit that said Albert F. Parsons, complainant, is and was police 
judge of the city of Lincoln, in the State of Nebraska, and that he was 
elected to said office some time in the month of April, A. D. 1886 ; that 
his term of office was for two years, and the same will expire on the —— 
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day of April, A. D. 1888 ; that at the time said bill of complaint was filed ' a 
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the said Albert F. Parsons had only six (6) months of the remainder of 
his term of office in which to serve as police judge of said city ; that pur- 
suant to the laws of the State of Nebraska and the ordinances of the city 
of Lincoln the salary of the said Albert F. Parsons was one hundred (100) 
dollars per month, and the emoluments that would come to him for the 
remainder of his term would not amount to more than the sum of six hun- 
dred (600) dollars. Respondents admit that the said Andrew J. Sawyer 
is the mayor of the city of Lincoln and the other named respondents in | 
said bill are councilmen of said city of Lincoln. Respondents further ad- 
mit that on the day of July, A. D. 1887, there was a certain ordi- 
nance in force in said city relating to the remgval from office of any officer 
of said city, a copy of which said ordinance is heretu attached, marked 
“Exhibit A,” to which respondents beg leave to refer for greater certainty. 
Respondents further admit that on the day of August, A. D. 1887, 
one Jolin Sheedy, Gus. Saunders, and A. J. Hyatt, filed in writing with 
the city clerk of said city, certain charges againt this complainant charg- 
ing him with misconduct as police judge and with malfeasance in office. 
A copy of said charges is hereto attached, marked ‘ Exhibit B,” and made 
a part hereof and which respondents beg leave to refer for greater cer- 
tainty. Said charges having been preferred against complainant to the coun- 
cil of the city of Lincoln, they were referred to a committee of threemem- 
bers of said council who were authorized to make and report findings of 
fact, and said committee of three caused a notice to be served upon the com- 
plainant with a copy of said charges, requiring him to appear and answer 
and defend himself before them, the said committee, and the said complain- 


ant appeared before said committee and was represented by counsel and 

without making any objections to the right or authority of said committee 

to hear and investigate the ae in question, moved said committee to 
us 


require the said John Sheedy, . Saunders, and A. J. Hyatt, to make 
more specific, definite, and certain the charges which they had preferred 
againt complainant, Albert F. Parsons ; and thereupon the said committee 
required the said prosecuting witnesses, John Sheedy, Gus. Saunders, and 
A. J. Hyatt, to particularize and make more definite and certain the charges 
preferred against the complainant, Albert F. Parsons; and on the day 
of August, A. D. 1887, the said informers and complaining witnesses, John 
Sheedy, Gus. Saunders, and A. J. Hyatt, filed an amended bill of particu- 


lars which is hereto attached, marked “ Exhibit C,” and made a part hereof ; 


to which complaint complainant, Albert F. Parsons, filed an answer, a copy 
of which answer is hereto attached, marked “ Exhibit D,” and thereupon 
said committee issued its subpcena and required the attendance of a num- 
ber of witnesses whose testimony was taken in that behalf and in support 
of the charges made against the complainant, Albert F. Parsons ; and also 
the said committee required the attendance of numerous witnesses on be- 
half of the said Albert F’. Parsons and heard testimony of witnesses sub- 
peenaed in his behalf. And after considering the said charges and the 
said testimony and the arguments of counsel for both the said complain- 
ing witnesses, John Sheedy, Gus. Saunders, and A. J. Hyatt, and also for 
the said Albert F. Parsons, they reported that under the said ordinance 
that was in force at the time the said charges were preferred the committee 
was without authority or jurisdiction in the premises, and the testimony 
should be heard before the whole council and the findings of facts should 
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be made by all the members of said city council ; and the said committee 
further reported and recommended that the hearing of said changes $y 
complainant be continued under and pursuant to an ordinance that: had in 


the mean time been passed and enacted by said city council and had be- 


come a law, a copy of which new ordinance hereto attached, marked: ‘¢ Ex- 
hibit F,” is made a part hereof. A copy of said report, marked “ Exhibit 
F,” is hereto attached. Thereupon, pursuant to the terms of said new 
ordinance the said charges were referred back to said committee with full 
power to make findings and report to the council the result of their inves- 
tigations, } 

Said ordinance last referred to did not change, in any respect, the pen- 
alty attached to misconduct and malfeasance in office nor the method or 
character of the evidence required to make out a case of malfeasance or mis- 
conduct in office, but only to a limited extent changed the character of 
the tribunal before which complainant was to be tried, as will a 
from an inspection of the ordinance, a copy of which is hereto attached, 
as aforesaid. | Ee 

Your respondents further show to your honors that when said investi- 


gation was referred back to said committee a stipulation was entered into © 


between the attorneys for said complaining witnesses and the attorneys 
for the said Albert F. Parsons, by the terms of which it was provided 
that the said committee should hear and determine and. make their find- 
ings upon said charges preferred against the complainant, upon the written 
testimony which had been taken on the former hearing before this com- 
mittee, the said Albert F. Parsons only objecting to the jurisdiction of the 
committee, on the ground that the ordinance under which the committee 


was acting was ex post. facto in its character. A copy of said stipulation — 


is attached to the report of the committee, which will be hereafter referred 
to in this your respondent’s answer; that thereupon, after full considera- 
tion of said testimony, and the pleadings of the respective parties, and after 
a full hearing of the arguments of the counsel for the said_complaini 

witnesses John Sheedy, Gus. Saunders, and A. J. Hyatt, and the said AL 
bert F. Parsons, the committee found and reported to the council of said 
city that they had jurisdiction in the premises, and were fully authorized and 
empowered to hear. and determine said charges, and that specifications one 
(1), two (2), three (3), four (4), four and a-half (44), five (5), and ten (10), 
relating to alleged fines and costs collected for the offences relating to 
gambling, wherein the fees amounted to $105, were not proven beyond rea- 
sonable doubt, and therefore the charges, in the opinion of the committee, 
in that regard were not satisfactorily proven. ‘They further found that 
specifications numbered six (6), seven (7), eight (8), and nine (9), were not 
satisfactorily proven. They further found that the said police judge some 
time in the spring of 1886 made an arrangement with Gus. Sagnders, the 
proprietor of some gambling rooms in the city of Lincoln, that Saunders 
should pay a monthly fine of $10.00 and costs, and also pav a monthly 
fine of $5.00 and costs for each of his employees race 9 gambling, 
and in pursuance of said agreement said Parsons collected said fines from 


said Saunders, in some instances going to the gambling rvoms of said ~ 


Saunders and collecting the fines and costs, and in consideration of the 
payment of said fines and costs said Saunders and his employees had im- 
munity from arrest and trial. The committee further found that he had 
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collected a large amount of fines which he had failed and refused to pay 
over to the city and county treasurers, and which he had appropriated and 
converted to his own use, whereupon the committee recommended— 

First. That in view of the fact of the very improper manner of taking 
stipulated sums of money from gamblers and others as an implied consent 
to the violation of law. 

Second. Receiving of money which, through carelessness or otherwise, 
was not reported. 

Third. Failure to report cases arising under the State law or to turn 
the money or any part thereof over for more than twelve (12) months, 
and not until the investigation of his books was begun ; that the office of 
police judge in the city of Lincoln be declared va€ant, and that the mayor 
be requested to fill the office with some suitable person by appointment. 
“The said report, with all the testimony that had been net 4 fore the 
committee, together with said stipulation referred to above, which were 
attached to said report, were all duly submitted to the council on the 19th 
day of September, A. D. 1887. A copy of said report with said stipula- 
— attached is hereto attached and made a part hereof, marked “ Exhibit 

Sad a ‘ e 

Thereupon -said report of said committee was duly received by said 
council and placed on file. Thereupon the counsel for the complainant 
Albert F. Parsons and the said Albert F. Parsons himself asked to have 
the testimony read and asked for a full hearing before the council, stating 
that if all the testimony could be heard and read by the council and the 
arguments heard before the whole council that they would be satisfied with 
the judgment and findings of the council. 

Thereupon the‘said council adjourned over till the day of 
for the sole purpose of hearing the testimony that had been submitted with 
the report of the committee and acting upon the said report. Respondents 
deny that either of the said committee or your respondents fraudulently 
attempted to suppress any evidence that was submitted to said committee 
and deny the allegation of complainant that the said committee or your 
respondents attempted to suppress a book offered in evidence by complain- 
ant, which book was in the handwriting of Gus. Saunders, and deny that 
they in any way songht to protect said Gus. Saunders or either of said 
complaining witnesses by the suppression of any testimony. 

Respondents deny that said Sheedy and Saunders procured the passage 
of said ordinance, and they further deny that the said mayor and council 
threatened and declared that on the 27th day of September, 1887, or at 
any other time, they would declare the office of said complainant vacant 
without hearing or reading the evidence taken before said committee and 
appoint some other person to fill the vacancy. : 

And these respondents submit to this honorable court that all the 
other matters in said camplaintant’s bill mentioned and complained of are 
matters which may be tried and determined at law and with respect to 
which the said. complainant is not entitled to any relief from a court of 
equity, and these respondents hope that they shall have the same benefit of 
this defense as if they had demurred to the said complainant’s bill. And 
these respondents deny any unlawful combination and confederacy in the 
said bill charged without this or any other matter or thing material or 
necessary for these respondents to make answer unto, and not herein or 
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hereby well or sufficiently answered unto, conftesed or avoided, traversed _ 
or denied, is true to the knowledge and belief of these respondents, all of 
which matters and things these respondents are ready to aver, maintain, — 
and prove as this honorable court may direct, humbly pra Pp ee pti to oo | 
dismissed with their reasonable costs and charges in 

wrongfully sustained. 7 


C. A. ATKINSON, 


Solicitor for Respondents. 
: G. M. LAMBERTSON, 
Of Counsel. 


e @ e 7 a @ 
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Being first duly sworn on oath, say that they are the respondents in the 
above and foregoing action ; that they have read the foregoing answer, 
and that the —r facts, and things therein set forth are true. 

JOHN FRAAS. 

JAMES H. Dairy. | 
Lorenzo W. BILLING6LEY. 
Frep A. Hovey. 

ANDREW J. SAWYER. 
Rosert B. GRAHAM. 
GRAN. ENSIGN. | 

Wiiiram J. Cooper. 

JoHN M. Burks. 

Henry H. Dean. 

L. C. Pace. 

J. Z. BRISCOE. 

Newtson C. Brock. 


Subscribed in my presence and sworn to before me this 22nd day of 


| October, 1887. 
i [sEAL. ] A. H. Humpgrey, 
+ Notary Public. 
Attached to said answer are Exhibits A, B, C, D, E, F, and G, in words 
é. and figures following, to wit: 


Exnisit A.—Removal of Officers. 
AN ORDINANCE to provide for the removal from office of city officers. 


Be it ordained by the mayor and councilmen of the city of Lincoln: 


SEcTION 1. Removals, causes for, and proceedings on.—That whenever 
any officer of the city of Lincoln, whose office is elective, shall be guilty 
of any wilful misconduct or malfeasance in office, he may be removed by 
a vote of two-thirds of all the members elected to the council : 

That no such officer shall be removed from office unless iene 


a _ nichastesbonsien 
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ing, specifying the misconduct or nature of the malfeasance, signed by the 
complainant, and giving the name of at least one witness, besides the com- 
plainant, to support such charges, shall be filed with the city clerk, presi- 
dent of the council, or mayor, which charge and specifications shall be read 
at a regular meeting of the council, and a copy thereof, certified by said 
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show cause-at the next regular meeting of said council, why he shall not 
be removed from office, shall be served upon the officer so accused at least 
five days before the time fixed to show cause. 

Sec. 2. Default of accused.—In case the said accused officer shall neglect 
to appear and file a denial in writing, or render a,reason for nut doing so, 
at the first regular meeting of said council, after being duly notified, the 
said charge and specifications shall be taken as true, and the council shall 
declare the office vacant. 

Sec. 3. Hearing on denial.—In case said officer shall file a denial of 
said charge and specifications, in writing, the council shall adjourn to some 
day for the trial of said officer, and if upon the trial of said officer said 
council shall be satisfied that he is guilty of any misconduct wilfully, or 
malfeasance in office, they shall cause Such finding to be entered upon their 
minutes, and shall declare said office vacant, and shall proceed at once to 
fill such vacancy in the manner provided by statute and ordinance. 

Sec. 4. Process, how served.—All proceedings and notice in the matter 
of such charges, may be served by the marshal or any policeman, and the 
return of any such officer shall be sufficient evidence of the service thereof ; 
service and return shall be in the manner provided by law for the service 
of summonses in justice’s courts. 

Sec. 5. Appointive officers.—aAll officers whose office is created by ordi- 
nance and appointment, or by the statute and appointment thereunder, 
shall hold their offices at the pleasure of the mayor and city council, and 
may be removed at any time by said mayor and city council in the manner 
provided by law. 

Sec. 6. Repealing clause, ete-—That all ordinances and parts of ordi- 
nances in conflict herewith be, and the same are hereby, repealed, and this 
ordinance shall take effect and be in 
publication according to law. 


(Approved.) 


STATE OF NEBRASKA, 
Lancaster County, 8 : 

I, R. C. Manly, clerk of the city of Lincoln, hereby certify that the 
foregoing is a true copy of the said original ordinance on file in my 
office. 

Witness my hand and seal of said city this 22 day of October, 1887. 

+ [SEAL. ] R. C. Many, 
City Clerk. 


EXHIBIT B. 


To the honorable Mayor and Council of the City of Lincoln : 


Your petitioners, John Sheedy and A. Saunders, respectfully represents 
to this honorable body, that they are citizens and resident tax-payers of 


clerk, president of the council, or mayor, accompanied with a notice to 


A et nen 4 
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force from and after its approval and * 


ro 
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the city of Lincoln; and your petitioners would further represent that on 
the 13th day of July, 1887, they employed a skillful accountant, one M. 
M. White, a resident and tax-payer of this city, to examine into the 
dockets and files and reports of A. L. Parsons, police judge of this city of 
Lincoln, to learn whether said A. L. Parsons, police judge, was making 
true and proper statements to the city of the or > by him as 
police judge, and to further ascertain whether or not said A. L. Parsons, 
police judge, had turned over to the city and county treasurers all moneys 
coming into his hands as fines and properly belonging to the city and 
county. ? ) 

And your petitioners say that after a proper and careful examination 
of the files and dockets and reports of said A. L. Parsons, police judge, 
they have ascertained beyond question that said A. L. Parsons, police 
judge has appropriated to his own use and benefit large sums of money 
which is the property of the city of Lincoln, and that he now has and 
keeps for his own use monies which he has collected as fines from persons 
brought before him as police judge for violating the city ordinances. 

And your petitioners say that the said A. F. Parsons, as police judge, 
collected fines for the violation of the city ordinances, in the months of 
August, September, October, November, and December, 1886, which fines 
and monies he has appropriated to his own use, and has utterly failed to 
keep any record or account of the same or to account to the city, or turn 
over to the city treasurer (any of the monies so appropriated), as is re- 
quired by law. . 

And your petitione:s say that in the months of April, May, and June, 
1887, the said A. F. Parsons received fines from divers persons, as police 
judge, which he has appropriated to his own use, and wholly failed to 
keep any record of on fines or to account to the city for the same. | 

And your petitioners say that the said A. F. Parsons, as police judge, 
collected fines from divers persons in the month of May, 1887, and the . 
months of March and April, 1887, and the month of September, 1886, 
which fines he has appropriated to his own use and benefit, and has wholly 
failed to keep any record of the said fines or to make any report to the 
city of the same. : 

And your petitioners say that the said A. F. Parsons has been police 
judge since April, 1886, and that during that time he has collected fines 
for the violation of statutes of Nebraska to the amount of $329.00, accord- 
ing to his dockets, and up to the 19th day of July, 1887, he had turned 
into the county treasurer of Lancaster County but the sum of $15.00. 
Whereas he had in his possession on the Ist day of July, 1887, the said 
sum of $314.00, which properly belonged to the county. 

And your petitioners say that on said 19th day of July, 1887, the day 
on which the accountant M. M. White completed the investigation of the 
said police judge’s dockets, said Parsons paid in to the county treasury the 
sum of $195.00, which leaves due the county the sum of $119.00, which 
was in his possession on the 19th day of July, 1887. 

Your petitioners therefore ask that the honorable mayor and council 
appoint a committee of your honorable body, and that a time and place be 
mentioned on which to take testimony inquiring into the conduct of A. F. 
Parsons as police judge and to investigate the management of his office, 
and to give the said A. F. Parsons and your petitioners notice of such time 
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and place, and your petitioners will appear with the evidence and testimony 
proving the facts hereinbefore stated. 
A. SAUNDERS. 
JOHN SHEEDY. 
A. J. Hyatt. 


STATE OF NEBRASKA, 
Lancaster County, 88: 


I, R. C. Manley, clerk of the city of Lincoln, hereby certify that the we ies 
foregoing is a true copy of the original on file in,my office. ~“¥ 

Witness my hand and the seal of said city this 22 day of October, 1887. 

[SEAL. ] R. C. MANLEy, - + 

City Clerk. | 
Endorsed: Copy. To the honorable Mayor and Council of the city of 
Lincoln. Communication, 8-1-7. 
ExHIBIT C.— Bull of payticulars. 
In the matter of charges against A. F. Parsons, police judge of the city 
of Lincoln, Neb. 

The following sums of money were collected by said A. F. Parsons in | 
his official capacity as police judge of the city of Lincoln, and of which | 
sums there is no account made, no cases docketed, and the said police has pS 
wholly failed to report or account for the same and has not paid the same 
or any part thereof over to the city treasurer, viz: > 

(1) August 31st, 1886, paid by August Saunders, fines and costs against— | 
Wr cle IBS « 0:00.06 Sbbs0e ceenee ccbues bHs0ds bodes cccddhedestetebebneeeunel $9. 70 

wm FAY NOWEOR. ... 22. oon n cece ns cee e ee coe coc ene coe cee co cccs cccccccccnes socces oo 9.70 
DOB. WOES 200s cons seccee cecces coccss ceo o CeO Ses 0060 Sone Gheeee BESSSs SESE NEES 9.70 
29. 10 

for violation of city ordinances relating to gambling, etc. 

(2) Sept. 30th, 1886, paid by August Saunders, as fines and costs 
against— 

a win cn’ cn.ce neces doce ceccce vecuee coccbe c0ehGies Chane ebm ene $14.7 

PE OPT cn dics cccuss 60600d cote 000c betwen ob0c eceskacs benced tavsedbe ties 9.70 

Wo Be BIRRMOB. on on. ccc ccc ce cgee cucc ceesee cavececewe cccs weeded sceees desesees 9.70 

POR WORER Sv ncccs caccee coccdc ceccen doses case veuwse Uuse pence Sebo ees eeennees 9. 70 
for same offences as above. ie Boe 

(3) October 30th, 1886, paid by August Saunders, as fines and cost + 
against— | 
WM ic ecient $9.70 oe Ex 


for same offense as number one, above. 
(4) December 6th, 1886, paid by August Saunders, as fines and cost 
ag’st— 


W. S. Barnes .. 2. 20. 2c cee cone cone ccne cece ee cece ne cece coc cne cece ccc ces ceccee $9.70 
Jay Newton. .... 2.2. 0222+ oes ce eee ce ccs cece cone cece eee cone cece ee cee eee 9.70 
JOS, Wells. .... 2.2. cecnee oo 2 ene cece cece e coe e coe coc ces coc cne cece cece ee cen cee 9.70 


for same offense as number one, above. 
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E (43) December 31st, 1886, paid by August Saunders, :as fines and costs 
ag’st— : 
I NOREEN Sib Stir wn bs cnn 5 60s6 00 wevibinss sanadb dbus 6640 Kduecbde seeu bums $9. 70 


for violation of ordinance relating to gambling. 
(5) Paid by Thomas Mann, as fines and costs for violations of city or- 
dinance relating to gambling, for the months of— 


Bement, TG inns inn nc k once Chbcdn catncctnsd catdh cdddedinbotakannminaes $14. 70 

: ° CURIE, FE 6 inn < cpinncc cons sedis cued sedniddens <¢ch sacensbise ceeds saves 14.70 

7 WU, WU bs Sandi bine c ca dSRinis ddd Ghbns ddten cccded deedncSheénsbeiecbes 9.70 

~¥ OOD sk sa vk dccceachin yc ossiniscbvonns backs dineladetbinadaitindiiaaeadaan 9.70 

: 48, 80 

= (6) Paid by Annie Mitchell, as fines and costs for violation of city or- 
dinance relating to prostitution, for— 

RROOR, FOO aces cic coccce teceed sages sccesd neaecsehds Gace eneubecseeeen 99. 70 

BRUTE «once oc cnce cscs secs cas ops esses caseos sccm taneusdamhibaesaaneibees oneiiel 9. 70 

; 19. 40 

(7) Paid by Belle Sharp, May Cochran, fines and costs for violation of 
city ordinance relating to prostitution, for the month of September, 1886, 
$9.70 each ; total, $19.40. 

(8) Paid by Belle*Sharp, as fines and costs for violation of city ordi- 
| nance relating to prostitution, for— 5 
j PN Is ou camene pice ccc ded cin’ 66ussveds Swan’ pesca pkben Manele $9. 70 
= April, 1887 ........ 2.2... 2-2-2. wee ee cece eee ee ence cece cece cone ceceee ceewes oe 9.70 
B 19. 40 
| (9) Paid by Lizzie Webb, as fines and costs for violation of city ordi- 
nance relating to prostitution, etc.: 
Week OO Wiaiy 5 Bais a ok ite Sin cakes came cownts- cece cctscecccanvcses ebueds $14. 90 

(10) Paid by Lee Johnson, as fines and costs for violation of ordinance ° 
relating to gambling, in month of August, 1886, two fines with costs, 
am’t’g $9.70 each, $19.40. 

The following fines and costs, received by A. F. Parsons in his official 
capacity as police judge, have been paid, and no account for and report 
thereof has ever been made: 

April 26th, 1887, L. S. Bennett... 22... 222.2220. cee ne cone cece cece cece eens eens $5.70 

Bay 20Gin, BOG, BE. BEOCpG «anno ojn on ccc coccce cece ccc wce cocssecs sobs s6snet 4.55 

<= May 19th, 1887, Peter Green .. - 2... 2... 2200 2 one cone cece ee ween ane bccn hoke 6. 05 

| June lith, 1¢87, Chas. Stenley . .... 2... 2225 2205 cone coe cece cece ce cece ee ee ee = 5.70 

- . Jane 24th, 1587, Wm. Shay .. .. 2... ..- 22. 02 enon cone coc wee con ee i a 5.70 
- All said fines and costs for violation of city ordinance. 

The following fines against the persons named have been paid to said 

Be ihe A. F. Parsons, as police judge, for violation of the statutes of Nebraska, 


and the same ha--e not been paid over to the county treasurer, as provided 
by law: 


vs. , April 29th, 1887. ........ ehe copechvons savadeessaueeadiameas 
Ditto rs. V. Hedin, April 30th, 1887 .. 2... 02.22. cone ee enon ce conn ccc cee coc eee 
Ditto vs. L. C. Cross, April 29th, 1887 .. 2... 02.20. 2222 ne ce cen e coc cee coc ace cece 
Ditto vs. Mrs. Smith, May 5th, 1887 ..... 2.2... ccccoe co cces coo coe coc ece ceccee - 95. 


Ditto rs. John Lanham, June 15th, 1887. 2.2... 2.06 202 ence cc ccees cocce een 


oye 
. eae 
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Ditto rs. M. L. Trester, June 20th, 1887.2... .. 222. 22 one cee eee cee eee wee ones $20. 00 
Ditto vs. W. W. Carder, June 20th, 1887. ... 2.2 02-22 ee nee cece ee coe eee ee v--- $5.00 
Ditto vs. A. McCormick, 6-2...... ia a se de Ancien’ Hanae Sa Ohe Catan seawan $25. 00 
Ditto rs. John Barrett, June 27th, 1857... 2... .--. 2-20. 2 eee eee eee ee js 3éeh $5. 00 
Ditto rs. George Dodd, June 23th, 1887.......--.---------- Ses hikhhe cheki aX died $20. 00 
Ditto vs. Trustee, June 28th, 1887... 2... .... 2222. cone cone cece ee cone eee cee nee $10, 00 
Ditto vs. Joseph Healbone, June 27th, 1887 ....-.. .--. +--+ see eee ee eee cee eee ee $5. 00 


(Endorsed :) In the matter of charges against A. I*. Parsons, police 
judge of the city of Lincoln. Bill of particulars. 


In the matter of investigation of charges against A. F. Parson, police 
judge, city of Lincoln. 


Complainant would respectfully make the following additional items to 
their bill of particulars : 

That said A. F. Parsons collected fines under the statutes through the 
different months from May, 1886, to July, 1887, and retained said fines, 
and did not turn the same over to the county treasurer, as provided by 
law; that he did not turn the same over, amounting to $195.90, until after 
M. M. White had about completed the examination of the dockets of said 
A. F. Parsons, police judge. | 

That in the month of October, 1886, one Joe Scroggin paid to the 
said A. F. Parsons, as police judge, a fine and costs amounting to $9.70, 
which said fine and costs he has not accounted for and has not paid to the 
city treasurer. 

That the docket shows that said Scroggin was committed and not fined. 


STATE OF NEBRASKA, 
Lancaster County, ss: 
I. R. C. Manley, clerk of the city of Lincoln, hereby certify that the 
foregoing is a true copy of the original on file in my office. 
Witness my hand and seal of said city this 22 day of October, 1887. 
[SEAL. ] R. C. Man ey, City Clerk. 


(Endorsed :) Copy in the matter of charges against A. F. Parsons, police 
judge of the city of Lincoln. Additional bill of particulars. 


Exuisit D. 


In the matter of the investigation of A. F. Parsons, police judge of the 
city of Lincoln, Lancaster County, Nebraska. 


And now comes A. F.. Parsons, police judge of the city of Lincoln, and 
for answer to the several items of charges made against him denies each 
and every one thereof. 

And for a definite and specific answer to each particular charge, says in 
respect to charge number one that the same is denied. 

And as to charge number two, the same is denied. 

And as to item 3, regarding the fine of Joe Wells, convicted of being 
a common gambler and fined $5.00 and costs, Oct. 30th, 1886, which said 
fine was paid by August Saunders, respondent alleges that docket No. 13, 
pose 213, shows that a warrant was returned arresting W.S. Barnes, Jay 

ewton, Frank Dodson, and W. Davis for being common gamblers ; that 
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each was fined $5.00 and costs, and that all said fines were paid by August 
Saunders; that no person under the name of Joe Wells paid any fine at 
that date, neither did August Saunders pay a fine for such person, but for 
the four persons named in docket 13, page 213. 

As to item 4, the same is denied, as set forth in the complaint herein. 
Respondent alleges and shows to this honorable body that on the 19th day 
of December, 1886, complaint was filed in the police court of the city of 
Lincoln charging W.S. Barnes, J. Newton, Frank Dodson, and C. Weysner 
with being gamblers; the said persons were convicted on the 24th day of 
December, and their fines assessed at $5.00 each and costs amounting to 
$4.70; that the required amount was paid by August Saunders Dec. 24th, 
1886, and turned over to the city treasurer, as shown by the December 
report, as will more fully appear by examination of said report. 

As to item 43, the same is denied. 

_As to item 5, the same is denied. 

As to item 6, the same is denied, and respondent alleges that the said 
Anna Mitchell was not complained of or arrested during said months of: 
March and April, 1887, and no fine was paid or received by or from said 
party. As to item 7 respondent alleges that Doc. 12 of the records of 
said police court shows, and the same is a fact, that on the Ist day of Sep- 
tember, 1886, the said Belle Sharp and May Cochran were fined in the 
sum of $5.00 and costs amounting to $4.70 each, and that the same has 
been turned into the city treasury, as shown by the September report. 

As to item 8, respondent alleges that, as shown by Doc. 14, pg. 265, of 
the police court records, said Belle Sharp was convicted of being a pros- 
titute, fined $5.00 and costs, that the same was paid and turned into the 
city treasury, as shown by the March report. 3 

That during the month of April, 1887, said Belle Sharp was not arrested 
and did not pay a fine, and as to so much of said item 8 as relates to the | 
month of April, 1887, the same is denied. | 

As to item 9, respondent alleges that during said month of May, 1887, ° 
the said Lizzie Webb was not arrested and paid no fine, and sajd item 9 
is therefore denied. 

As to item 10, the same is denied. ; 

As to item 11, the same is denied, excepting as to the charge relating to 
the fine of Peter Green ; that said Green was convicted of violating the city 
ordinances by being drunk; that said Green was committed to the city jail 
in default of payment of his fine, assessed at $3.00, and costs, $2.70, and 
afterwards discharged upon payment of the same with increased costs of 
$1.10, after being allowed 75 cents for the time he was confined in the jail, 
and if said fine was not reported it was omitted by inadvertence and mis- 
take occasioned by the entry of the docket of said Green having been 
committed to the jail; that said Green was not discharged by respondent 
but by the city jailer. . 

As to item 12 respondent alleges that during the incumbency of his 
office he has acted upon misinformation and misunderstanding in rd 
to the fines paid him in cases arising under the statutes, which said fines 
were properly payable to the county clerk of Lancaster. County ; that re- 
spondent understood and verily believes that he was entitled to: retain 
such monies so received by him as fines in State cases for the period of 
six months ; that, acting in accordance with what he verily believes was 
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his rights, respondent had retained such fines received by him since April 
29th, 1887, and had the same in his custody at the time of preferring these 
charges ; investigation has shown to this respondent that he was mistaken 
as to the period of time the law allowed him to retain such monies so col- 
lected, and thereupon this respondent has this day paid to the county 
treasurer of Lancaster County, Nebraska, the full sum of all monies in 
his hands to said county belonging, which said monies being the proceeds 
of fines assessed by respondent as police judge of the city of Lincoln, 


since the 29th day of April, 1887, amounting to the sam of $142.30. 
A. F. PARSons. 


STATE OF NEBRASKA, 
Lancaster County, 8s: a 

I, R. C. Manley, clerk of the city of Lincoln, hereby certify that the 
foregoing is a true copv of the original on file in my office. 

Witness my hand, and the seal of the said city, this 22 day of October, 
1887. 

[SEAL. ] R. C. MANLEy, 

: City Clerk. 


Exutir E. ‘ 


AN ORDINANCE to amend and repeal section 3 of an ordinance entitled ‘An or- 
dinance to provide for the removal from office of city otticers.” 


Be it ordained by the mayor and council of the city of Lincoln: SECTION 
1. That section 3 of an ordinance entitled “An ordinance to provide for 
the removal from office of city officers ” be amended to read as follows: 

“Section 3. In case said officer shall file a denial of the said charges 
and specifications in writing, the council, or the committee of the council, 
to whom said charges shall have been referred, shall appoint some day 
for the trial of said officer, and if upon the trial of said officer said 
council or said committee shall be satisfied that he is guilty of any mis- 
conduct wilfully, or malfeasance or misfeasance in office, the council 
shall cause its findings, or the findings of said committee, to be entered 
upon the minutes of the council, and the council shall declare the said 
office vacant and the said officer removed therefrom. The council shall 
then forthwith cause the mayor to be‘notified that the said office is vacant 
and that said officer is so removed. When the mayor is so notified the 
said office shall be filled by appointment of the mayor by the assent of 
the council, and such person so appointed shall hold said office until the 
next general election and as in such case by statute and ordinance made 
and provided. If the officer against whom said charges are made shall 
appear and defend against the same, he shall be held and deemed to have 
waived all irregularities of proceedings, if any, as do not effect the merits 
of his defense.” 

Sec. 2. That said section 3 is hereby repealed, and this ordinance shall 
take effect and be in force from and after its approval and publication ac- 
cording to law. 

Approved this 24th day of August, 1887. 

A. J. SawYEr, Mayor. 

Attest : 

R. C. MANLEy, City Clerk. 


bt 
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STATE OF NEBRASKA, | 
Lancaster County, ss: | 

I, R. C. Manley, clerk of the city of Lincoln, hereby certify that the 
foregoing is a true copy of the said original ordinance on file in my office, 
and that said ordinance was published August 25th, 1887, in the Daily 
Demucrat. 7 
“ene my hand and the seal of said city this 22d day of October, 
[SEAL. ] R. C. MANLEY, City Clerk. 


EXxHisiT F. 


To the Mayor and Council of the City of Lincoln: 


Your special committee, consisting of Billingsley, Briscoe, and Pace, ap- 
pointed by your body to investigate certain charges against Police J 
Parsons presented by John Sheedy, Gus. Saunders, and A. J. Hyatt, would 
respectfully report that on the day of August, 1887, and on divers 
days thereafter, your committee caused to appear before them said com- 
plainants and respondents, each appearing by counsel ; D. G. Courtney and 
J. B. Strode, attorneys for complainants, and O. P. Mason and Chas. Ma- 
goon, for respondents. Many witnesses were examined, as well as papers 
and records in behalf of both said complainants and respondents, and 
heard arguments of counsel,and your committee are ready to proceed to 
make findings of facts thereon, but your committee are of the opinion that 
under the provisions of the ordinance entitled “An ordinance to provide 
for the removal from office of city officers ” they have no authority as a 
committee tq make findings of fact, or in any sense to try said A. F’. Parsons 
upon said charges; that under the city ordinance which is found on page 
98 of revised ordinances of 1884 of the city of Lincoln it is provided that 
such trial, based upon the charge and specifications, the council shall ad- 
journ to some day for the trial of said officer ; said ordinance clearly pro- 
vides that the trial must be by the council; the ordinance which was . 
passed at the meeting of the counsel August 15th, 1887, amending section 
three (3), is now a law and the trial might be had before some committee 
selected by the mayor and council. 

Respectfully submitted. 


L. W. BILLINGsLey. 
J 


STATE OF NEBRASKA, 
County, 88: 
I, R. C. Manley, clerk of the city of Lincoln, hereby certify that the 
foregoing is a true copy of the original on file in my office. 
Witness my hand and the seal of said city this 22nd day of October, 


1887. : 
[SEAL. ] R. C. Maney, City Clerk. 


ExuHisit G. | 
Your special committee appointed to hear, examine, and try the 
against Police Judge A. F. Parsons, of this city, would beg leave to e 


the following report : . 
Thursday, Sept. 8th, 1887, at 10 a. m., at council chambers, your com- 
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mittee met for said examination and caused notice of the same with copy 
of the charges to be duly served on said A. F. Parsons on September 2nd, 
1887, by the city marshal. : 

At said time and place Messrs Pace and Briscoe of your committee met, 
and said Parsons also appeared, and also his counsel, L. C. Burr, esq., 
neither the complainants nor their counsel appeared, but prior to said time 
there was left with a member of vour committee a stipulation signed by 
QO. P. Mason, as attorney for said Parsons and by D. G. Courtney, attorney 
for complainants, agreeing to allow to be used, subject to certain exceptions, 
the evidence reduced to writing in former examination of said Parsons 
before same committee on same or similar charges. Said stipulation 1s 
hereto attached as a part of this report. 

« That after hearing statements of Counsel Burr for accused, your com- 
mittee adjourned to Monday eve., Sept. 12th, 1887, at 7 p. m., at council 
chambers. 

That your committee ‘met on Monday eve., Sept. 12th, 1887, at 7 p. m., 
and also complainants and respondent with their counsel, and heard Coun- 
sel L. C. Burr in behalf of respondent. Then vour commiiiee adjourned 
to Tuesday, Sept. 12th, 1887, at 8 p. m., at which time vour committee met 
said parties and their counsel, and the committee heard argument of L. C. 
Burr for said Parsons, and Messrs Courtney and Philpott for complain- 
ants. The evidence introduced at the former hearing on these charges 
before this committee was introduced and used by each side and the case 
was submitted. 

At said hearing said Parsons, by counsel, maintained that neither this 
committee nor the city council have jurisdiction to try said Parsons on said 
charges owing to the passage of the ordinance, passed Aug. 15th, 1887, by 
the council, intending to give a committee power to hear and try said 
Parsons on said charges, claiming that such ordinance was an ex post focto 
law. 

This position your committee does not sustain. Your committee make 
the following findings of fact and law and statements : 

First. That specifications numbered 1, 2, 3, 4, 43, 5, and 10, relative to 
alleged fines and costs collected for offences relating to gambling, wherein 
the fines amounted to $105.00 your committee find that the police judge or 
his representatives have from time to time received sums of money amount- 
ing in the aggregate to more than $50.00 for which they have been unable to 
find no corresponding credit to the city; in the opinion of your committee, 
however, it has not been shown beyond a reasonable doubt that these 
omissions were not errors which might have occurred through the negli- 
gence either of himself or clerk rather than from any desire on the part of 
the police judge to misappropriate the funds of the citv. 

Second. That specifications numbered 6, 7, 8, and 9, relating to cases 
of prostitution, are not satisfactorily proved. 

Third. Your committee finds in this examination that in the spring of 
1886 that said police judge made an arrangement with Gus. Saunders, the 
proprietor of some gambling rooms in the city of Lincoln, that said Saun- 
ders should pay a monthly fine of $10.00 and costs, and also pay monthly, 
a fine of $5.00 for each of his employees engaged in gambling ; that in pur- 

suance of said arrangement said Parson did collect monthly such fines from 
said Saunders, in some instances going to the gambling rooms of said 
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Saunders and collecting the fines and costs; that in consideration of the 
payment of such fines and costs, said Saunders and his employees had 
immunity from arrest and trial. That your committee cannot find that 
any complaints were filed or warrants issued or arrests made or trial 
had for such offences. That the same mode of proceedure was to some 
extent pursued concerning the offense of prostitation ; that said Parsons, 
in justification of such procedare, claims to have had the approval of the 
mayor; that your committee finds that such unlawful modes of procedure 
were corrupting and demoralizing, and tending to bring the city adminis- 
tration at that time, as well as the police department, into contempt, and 
that the same was in derogation of £ good government and subversive to 
the best interests of the city. | 


Fourth. Section 88, page 178, of the statutes of Nebraska is as follows: 


“< All fines and ties collected, arising from a breach of ordinances of 
the city, shall be paid to the city treasurer, and all fines and penalties 7” 
shall 
paid to the county treasurer ; and the police judge shall report at the end 
of each calendar month a list of all cases for violation of city ordinances 
instituted in his court, and the-disposition thereof, with a statement of the 
fines, penalties, and costs by him received, and in the event that the police 
judge shall fail to make report as herein provided, for the period of ten 
days, then his office shall be declared vacant.” 

Our city charter, enacted at the last legislature, on page 60, section 102, 
contains precisely the same law as quoted above. 

The police judge shows by his answer that he failed to make rts to 
the county treasurer either of cases arising under the laws of the or 
the money and fines received therefrom, and your committee find that the 
said A. F. Parsons retained all monies paid to him as fines and : 
arising under the laws of the State, from the 29th day of April, 1886, 
until the commencement of the investigation of the books of said A. F. 
Parsons, a 
gate to over three hundred dollars. 

All the evidence, pleadings, and papers are herewith submitted. 

Your committee has carefully considered the case before it, and recom- 
mend : 

Ist. In view of the fact of the very questionable and improper manner 
of taking stipulated sums of money from gamblers and others as an im- 
plied consent to the violation of law; 

2nd. The receiving of money, which, through carelessness or otherwise, 
was not reported ; and | 

3rd. The failure to report the cases arising under the State laws, or to 
turn over the money or any part thereof for more than twelve months, 
and not until the investigation of tae books was begun. 

We therefore recommend that the city council declare the office of 
police judge of the city of Lincoln vacant, and the mayor be requested to 
fill the office with some suitable person by appointment. 


All of which is respectfully submitted. 
, L. W. BrLLINGsLeEy. 


L. C. Pace. 
J. Z. BRISCOE. 


period of over twelve months, moneys amounting in the aggre- , 
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Before the city council of the city of Lincoln and before a committee of 
said council, The city council of the city of Lincoln in the matter of 
charges preferred against A. F. Parsons, police judge. 


The said A. F. Parsons not waiving any right in this case of exception 
to the proceedings, and insisting that the whole proceedings herein as far 
as the present action is concerned is ez post facto, stipulates and agrees 
that the evidence taken before the committee to whom this matter was re- 
ferred shall be taken and used as the evidence of said witnesses in said 
cause so far as the same is set forth, and each party reserves the right to 
call additional and further witnesses in said cause, and this stipulation is 
made to save the time and expense of going over with the evidence of 
said witnesses a second time. 

Lincoln, Sept. 8th, 1887. 

O. P. Mason, 
‘ *At’y for A. F. Parsons. 
D. G. CouRTNAY, 


Atty for Complainanis. 


The following is the indorsement: In the matter of A. F. Parsons. 


Stipulation filed Sept. 8th, 1887. State of Nebraska, Lancaster County, — 


s: I, R. C. Manley, clerk of the city of Lincoln, hereby certify that the 
foregoing is a true copy of the original on file in my office. ‘Witness my 
hand and the seal of said city this 22nd day of October, 1887. (Seal.) 
R. C. Manley, city clerk. 

Upon the back of said answer appear endorsements in words and fig- 
ures following, to wit: No. 93 M. Answer of Andrew J. Sawyer et al. 
to the bill of complaint of complainant A. F. Parsons, filed Oct. 24,1887. 
Elmer D. Frank, clerk. C. A. Atkinson, G. M. Lambertson, solicitors 
for respondent. 

Thereupon afterwards, to wit, at the November term of said court, on 
the 11th day of November, 1887, the. following proceedings were had in 
said case, as appears of record on folio , Journal M, of said court, 
to wit : 


ALBERT F. Parsons ) 
rs. . 
ANDREW J. SAWYER, AYOR, &c., ET AL. } 


To Andrew J. Sawyer, Lorenzo W. Billingsley, Joseph Z. Bresco, L. C. 
Pace, Robert B. Graham, Fred A. Hovey, Granville Ensign, John 
Fraas, H. H. Dean, John M. Burks, John Daily, and William J. 
Cooper : 

Whereas it is suggested of record to us that you and each of yon have 
knowingly violated the injunction heretofore issued in this action. 

Therefore it is ordered that you and each of you show cause on Tues- 
nay, November 15th, 1887, at the hour of ten o’clock in the forenoon, at 
the United States court room in the city of Omaha, Nebraska, or as soon 
thereafter as counsel can be heard, why you shall not be attached for con- 


tempt if said suggestions are true. 
Emer S. Dunpy, 
Ji 
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Thereupon afterwards, to wit, on the 14th day of Nov., 1887, a rale 
to show cause was filed in said case, which said rule to show cause is in 
words and figures following, to wit : 


In the United States circuit court, district of Nebraska. 
To Andrew J. Sawyer, Lorenzo W. Billingsley, Joseph Z. Bresco, L. C. 


Pace, Robert B. Graham, Fred A. Hovey, Granville Ensign, John 
) Fraas, H. H. Dean, John M. Burks, John Dailey, and William J. 


Cooper : : 
bela firsts ar record to us that you and each of you have 
knowingly vi the injunction heretofore issued in this action. 


Therefore it is ordered that you and eacli of you show cause on Tues- 
day, November 15th, 1887, at the hour of ten o’clock in the forenoon, at 
the United States court room, in the city of Omaha, Nebraska, or as soon 
thereafter as counsel can be heard, why you shall not be attached for con- 
tempt if said suggestions are true. 

ELMER S. Dunpy, 


Judge. 


Attached: to said rule to show canse are returns of the marshal, in 
words and figures following, to wit: 


Districr OF NEBRASKA, 88: 
I certify and return that on the 11th day of November, 1887, I 
received this order, and on the 12th day of November, 1887, I served the . 
same upon the within-named Lorenzo W. Billingsley, J Z. Bresco, 
L. C. Pace, Robert B. Graham, Fred A. Hovey, ville ign, John 
Fraas, H. H. Dean, John M. Burks, John Daily, and William J. Cooper. 
in Lancaster County, State and district of Nebraska, by delivering to and 
leaving with each a certified copy thereof, with all the rsements 
: Exviis L. BIERBOWER, | 
| United States Murshal for the Dist. of Nebraska. 
: By R. E. ALLEn, 
7 Deputy United States Marshal. 


District OF NEBRASKA, 88: 


— I hereby certify and return that on the 11th day of November, 1887, I 
: P received this order, and on the 12th day of November, 1887, I served the 
"same upon the within-named defendant, Andrew J. Sawyer, in Lancaster 

; County, State and district of Nebraska, by leaving a certified thereof, 
with all the endorsements thereon, at the usual place of abode of the said 
defendant, with an adult person and resident in the family of said de- 


fendant. 
Exxuis L. BreRBoweERr, 
United States Marshal for the District of Nebraska. 
| ‘By R. E. Aten, 
Deputy United States Marshal. 


Upon the back of said rale to show cause a endorsements in words 
and fioares following, to wit: No. 93. M. U.S. circuit court, district 
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of Nebraska. Albert F. Parsons rs. Andrew J. Sawyer, mayor, &c., et al. 
Rule to show cause. Filed Nov. 14, 1887. Elmer D. Frank, clerk. 

Marshal’s costs: Service, $24 ; R. R. fare, $3.30; subsistence, 50 cents ; 
total, $27.80. 


Thereupon afterwards, to wit, on the 15th day of November, 1887, an 
answer was filed in said case, which said answer is in words and figures 
following, to wit : 


In the circuit court of the United States for the district of Nebraska. 


The answer of Andrew J. Sawyer, Lorenzo W. Billingsley, John M. 
Burks, Granville Ensign, John Fraas, H. H. Dean, L. C. Pace, Joseph 
Z. Briscoe, Fred A. Hovey, Robert Graham, W. J. Cooper, and John 
Dailey to the rule to show causewhy they should not be attached for 
contempt. 


In this case a rule having, on the 11th day of November, A. D. 1887, 
issued out of said court, commanding Andrew J. Sawyer, Lorenzo W. 
Billingsley, Joseph Z. Briscoe, L. C. Pace, Robert Graham, Fred A. 
Hovey, Granville Ensign, John Fraas, H. H. Dean, John M. Burks, 
John Dailey, and William J. Cooper to appear on Tuesday, the 15th day 
of November, 4. D. 1887, at 10 o’clock in the forenoon, at the United 
States court room in the city of Omaha, Nebraska, or as soon thereafter 
as counsel can be heard, to show cause why they shall not be attached for 
contempt for violating a restraining order served upon them at the suit of 
Albert F. Parsons, the said Andrew J. Sawyer and the other respondents 
named above beg leave to make the following return, and to show cause 
under oath as follows why they should not be attached for contempt of 
the said circuit court of the United States. 

They respectfully state and show to your honors that the said Andrew 
J. Sawyer is and was at all times herein mentioned, mayor of the city of 
Lincoln, State of Nebraska, and the other named respondents were mem- 
bers of the council of said city of Lincoln ; that at the time of the service 
of said restraining order on these respondents, and for a month or more 
prior thereto, they were engaged in the investigation of charges preferred 
against the said Albert F. Parsons for misconduct and malfeasance in of- 
fice as police judge of said city of Lincoln, Nebraska, under and pursuant 
to authority conferred on them for that purpose by the laws of the State 
of Nebraska and the ordinances of said city of Lincoln, which laws and 
ordinances empowered them, the respondents, to remove all officers of the 
city when found guilty of misconduct in office. ' 

The precise accusation against the said Albert F. Parsons was that he 
had converted to his own use and embezzled a large sum of money received 
by him as police judge for fines, penalties, and costs, which, under the law, 
he was required to pay into the county and city treasuries. 

That just prior to the service of said restraining order on these respond- 
ents, the said respondents had convened to consider and act upon the re- 
port of the committee to whom said charges had been referred for investi- 
gation, with the instructions to make vm ct of fact and law ; said com- 
mittee reported back all the evidence taken, and findings to the effect that 
several of the accusations were proved to be true, and they accordingly 
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submitted a resolation that the office of police judge be declared vacant 
and the mayor be instructed to fill the vacancy by the appointment of a 
successor to the said Albert F’. Parsons as police j : 

While the resolution was pending, the said A F. Parsons and hie 
counsel, Lionel C. Burr, esq., appeared before said city council and asked 
that the consideration of the report of the committee be adjourned to a 
day certain, when the evidence could be read and counsel heard before the 
whole council, stating that if that was done they would be satisfied with 
the action of the council in the premises. 

After some discussion the request of the said Albert F. Parsons was ac- 
ceded to, and the council adjourned for one week, when a special session 
was to be held to read said testimony and consider and act upon the re- 
port of said committee. 

In the mean time the restraining order, obtained without notice, at the 
suit of the said Albert F. Parsons,:was served upon these 
These respondents believed, and had reason to believe, that the said Albertse 
F.. Parsons and his counsel had not kept faith with them in requesti 
the council to delay action in the premises, but had sought delay for the 
purpose of commencing suit and obtaining a restraining order and pre- 
venting action until the remainder of said Albert F. Parsons’ term of office 
should expire. 

Thereupon these respondents obtained a copy of the bill upon which 
said restraining order was endorsed, and submitted the same to several so- 
licitors of high standing in the profession of the law, who, after due in- 
vestigation and consideration, advised these respondents that said court 
was without jurisdiction in the premises, and respondents, in disobeying 
the said restraining order, would not be guilty of contempt. ee. 

The said counsellors at law give it as their opinion that the complain- 
ant, Albert F. Parsons, had a complete remedy at law, and the matters 
alleged in said bill were not cognizable by a court of equity. Ata subee- 
quent meeting of the city council, the said Andrew J. Sawyer, as mayor, 
presiding, the said bill of complaint was read before the council, and the 
same was, to the mind of these respondents, so filled with misstatements and 
false allegations of fact that these respondents felt and believed that your 


‘honors had been imposed upon and induced to make a restraining order 


which would never have been made had the bill contained a full, true, 
and accurate averment of all the facts. Accordingly these respondents 
caused to be read all the evidence adduced before the said committee ; and, 
after due consideration of the same, the resolution of the committee de- 
claring said office vacant was ry ye by a unanimous vote, and the said 
Andrew J. Sawyer, as mayor of the said city, immediately appointed H. 
J. Whitmore as the successor of the said Albert F. Parsons in the office of 
police j in the i city of — i . sn 

Respondents, out of respect to the eminent judge who grant re- 
straining order, were loth to disregard it, and were induced to do so be- 
cause they felt that they were the victims of a trick and device on the part 
of the said complainant, and that the eminent judge who made said order 
kad been im upon by statements and averments in the bill that either 
distorted perverted the truth or alleged matters that were known to 
these respondents to be wholly false and untrue. 

These respondents, in disregarding said order, did not intend thereby | 
11113——3. 
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any disrespect or contempt for this honorable court, but they felt that the 
obligations of the law and the ordinances of the city, which they had taken 
an oath to observe and execute, were paramount to the duties devolving 
upon them under said restraining order, and they ask the court to consider 
the dilemma that your respondents were placed in by the clear require- 
ments of the law on the one hand and the positive commands of the re- 
straining order on the other. ’ 

Respondents were induced to.act as they did because not to act was to 
continue in the office of police judge of said city for an indefinite period 
an officer whom respondents believed and afterwards found to be guilty 
of misconduct and malfeasance, to the prejudice of the public and the com- 
munity, whose interests your respondents had taken an oath to protect. 

Respondents were also guided in their action by the opinion of several 
attorneys at law, competent and of legal learning, that the court was with- 
out jurisdiction, and suggested that the honorable judge who granted the 
order was apparently in doubt on this question, as a simple restraining 
order was allowed without a bond being required, together with leave to 
apply for a preliminary injunction. 

All of which matters your respondents ask your honors to consider in 
—— of their offense, if it be found that any offense has been com- 
mitted. 

Respondents also pray your honors te consider the sworn answer placed 
on file by them as a part of the return here made to the rule to show 
cause, which answer respondents ‘now, with the leave of this honorable 
court, make -_ of this their return to said rule, for the purpose of pre- 
venting needless repetitions, and to show to your honors with greater par- 
ticularity and fullness a history of the transaction from the date when the 
proceedings to remove the said Albert F’. Parsons from the office was first 
instituted. 

With all due respect to this honorable court and the learned judge who 
granted the restraining order, your respondents beg leave to suggest and 
show to the court that said restraining order was not a lawful order ; that 
the court was without the jurisdiction to make it, as is apparent not only 
from the face of the said bill of complaint, but also from an inspection of 
the said bill, answer, and this return, and respondents ask to be heard by 
counsel upon this point, so that said rule to show cause may be dis- 
charged. 


Respectfully submitted. 


LORENZO W. BILLINGSLEY. 
GRAN. ENSIGN. 

WILLIAM J. CuoPErR. 

JOHN M. Burks. 

FREp. A. Hovey. 

L. C. Pace. 

JOHN FRAAS. 

H. H. Dean. 

Jos. H. DaAILeEy. 

J. Z. BRISCOE. 
R. B. GRAHAM. 
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STATE OF NEBRASKA, 
Lancaster County, 88: 


| Andrew J. Sawyer, Lorenzo W. Billingsley, John M. Burke, Granville 

| Ensign, John Fraas, H. H. Dean, L. C. Pace, Joseph Z. Briscoe, Fred A, — 
Hovey, Robert Graham, W. J. Cooper, and John Dailey, being first daly 
sworn, each on his oath says that he is one of the respondents in the above 
entitled action; that he has read the foregoing answer and return, and 


) that the matters, facts,and things therein set forth are true, and further 

says not. Cee: 

Es Lorenzo W. BriincsLey. 

| GRAN, ENSIGN. | 
ee WILLIAM J. CooPEr. 


JOHN M. Burks. 
FreEpD A. Hovey. 
L.C. Pack. 
JOHN FRAAS. 

H. H. Dean. 
Jos. H. DaILey. 
J. Z. BRISCOE. 

R. B. GranaM. 


Subscribed in my presence and sworn to before me this 14th day of. 
November, A. D. 1887. : ° 
[SEAL. ] A. H. HumparRey, 
- . * Notary Public.» 


Upon the back of said answer appear indorsements in words and - 
figures following, to wit: No. 93, M. Answer of A.-J. Sawyer, 4 al. to 
the rule to show cause. Filed Nov. 15,1887. Elmer D. Frank, elerk. 
G. M. Lambertson, C. A. Atkinson, and L. W. Billingsley, sol. for re- 
spondents. }: 

Thereupon afterwards, to wit, on the 16th day of Nov. 1887, a motion 
was filed in said case, which said motion is in words and figures following, 
to wit: : 


In the United States circuit court, district of Nebraska. 


vs 


ALBERT F’, PARSONS 
. Motion. 
ANDREW J. SAWYER ET AL. 


« 
mn Cn Gm wo oo eugene . 
a 


| Comes now the said plaintiff, and moves the court to strike out of the 
-|- answer filed herein, November 15th, 1887, the following allegations 
| therein: ! 

1. All the matters and allegations set forth in said answer from the 
second paragraph on page one of said answer down to word “ and,” after 
the word “ committee,” on p..3, of said answer. 

2. Also all those matters and allegations from the word respondent, at 
paragraph 13 of said answer, on three thereof down to the word 
P “untrue” of said paragraph 13, of said page 3. 

} 3. Also all that portion of paragraph 15 of said answer commencing at 
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the word “ and,” after the word “ believed,” down to the word “ protect ” 
of said paragraph 15. 

4. Also strike out all of paragraph 16 and 17 of said answer, because the 
same are immaterial, irrelevant, and not a defense to said proceedings, 
neither are they matters of mitigation of said contemptuous conduct of 


said defendants. = 
L. C. Burr, 
Atty. for Parsons. 


Upon the back of said motion appear indorsements in words and 
figures following, to wit: 93 M. Parsons vs. Sawyer, etal. Motion to 


strike out immaterial allegations. Filed Nov. 16,1887. Elmer D. Frank, 


clerk ; L. C. Burr for plff. 


Thereupon afterwards, to wit, at the Novefnber term of said court, on 


the 17th day of November, 1887, the following proceedings were had in 
said case, as appears of record on folio «, Journal M, of said court. 


ALBERT F. PArsons, 
vs. 
ANDREW J. SAWYER, MAYOR OF THE CITY OF | 
Lincoln, e¢ al. | 


This cause came on to be heard upon the order to show cause ‘hereto- 
fore entered herein, and upon the return thereto of the defendants, duly 
made and filed, upon consideration whereof it is ordered by the court 
that an attachment be and is hereby granted for the arrest of the defendants 
Andrew J. Sawyer, mayor of the city of Lincoln, Nebraska, and Joseph 
Z. Briscoe, John M. Burks, Wm. J. Cooper, L. C. Pace, H. H. Dean, 
Lorenzo W. Billingsley, Robert B. Graham, Fred A. Hovey, Granville 
Ensign, John Fraas, and J. H. Dailey, councilmen of said city of Lincoln, 
returnable at ten o’clock a. m. on Tuesday, November 22nd, 1887. 

Thereupon afterwards, to wit, on the 23rd of November, 1887, a certifi- 
cate of city clerk was filed in said case, which said certificate is in words 
and figures following, to wit. 


In the circuit court of the United States in and for the district of Ne- 


braska. 


vs. 


ALBERT F. PARSONS 
ANDREW J. SAWYER ET AL. 


STATE OF NEBRASKA, 
City of Lincoln, ss: 
I, R. C. Manley, clerk of the said city of Lincoln, Nebraska, do hereby 
certify that while the matter of the investigation of the charges preferred 
against Police Judge A. F. Parsons by Sheedy, Saunders, and Hyatt was 
pending before the city council of said city, and some days prior to the 
removal from office of said Parsons by said council, a certain paper was 
field with me ascity clerk by said Parsons, requesting and demanding of 
the mayor and council of said city to compel the complainants against said 
Parsons to produce a certain book in evidence. 


cy 
t 


ag, 


. 
eta wears, wert 


4H 

, 

B® 
? 


IN THE MATTER OF ANDREW J. SAWYER ET AL. 37. 


Said paper was in my custody for some time, arsongst the files in my said 
office, but is now missing, as after careful search I fail to find it. Some days 
ago I delivered to G. M Lambertson, attorney at law, what I su “to 
be all the files in my office in said case, and it may‘be that the above- 
mentioned paper was among those. : 

R. C. MANLEy, 


[SEAL. ] 
City Clerk of Lincoln, Nebraska. 


Upon the back of said certificate appear endorsements in words and 
figures following, to wit: M. 93. Parsons vs. Sawyer ef al. Certificate of 
city clerk. Filed Nov. 23, 1887. Elmer D. Frank, clerk. | 

Thereupon afterwards, to wit: on.the 23rd day of Nov., 1887, a stip- 
ulation was filed in said case, which said stipulation is in words and figures 


_ following, to wit: 


In the circuit court of the United States for the district of Nebraska. 


ALBERT F’. PARSONS, COMPLAINANT, 
v8. Stipulation. 
ANDREW J. SAWYER ET AL, DEF’S. 


It is hereby stipulated and agreed that defendants may and hereby do 
withdraw their answer in the above-entitled cause and file a demurrer to 
the bill, and the same may set down for hearing instanter with the consent: 


of the court. ; 
J. C. Burr, mes 
or Plaintiff. 
G. M. LaMBERTSON, 
Sol. for Defendants. 


Upon the back of said stipulation appear endorsements in words and. 
figures following, to wit: M. 93, Parsons vs. Sawyer e al. Stipulation. 
Filed Nov. 23,1887. Elmer D. Frank, clerk. 3 

Thereupon, afterwards, to wit, at the said Nov. term of said court on the 
23rd day of November, 1887, the following proceedings were had in said 
case, as appears of record on folio , journal M, of said court. | 


ALBERT F.. Parsons, 
v8. 
ANDREW J. SAWYER, MAYOR OF THE CITY OF 
Lincoln, et al. 


Now comes the defendants Andrew J. Sawyer, mayor of the city of — 
Lincoln, Nebraska, and Joseph Z. Briscoe, John M. Burks, Wm. J. Cooper; 
L. C. Pace, H. H. Dean, Lorenzo W. Billingsley, Robert B. Graham, 
Fred A. Hovey, Granville rg ei Fraas, and J. H. Dailey, council. 
men of said city of Lincoln, in charge of the United States marshal for. 
this district, and thereupon the matter of the alleged contempt of the said : 
defendants came on for hearing upon the order to show cause, the defend- 
ant’s return thereto, their answer, and the testimony of witnesses sworn in ; 
this behalf, and was submitted to the court ; on consideration whereof the 
court finds that said defendants have been guilty of violating the injunc-: 


a 
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tion as charged in the affidavit of Albert F. Parsons, herein filed, upon 
which the order to show cause heretofore made herein was based. It is 
therefore by the court considered and adjudged that the defendants An- 
drew J. Sawyer, mayor as aforesaid, and Joseph Z. Briscoe, John M. 
Burks, Wm. J. Cooper, L. C. Pace, and H. H. Dean, councilmen as afore- 
said, each pay a fine of fifty dollars ($50.C0), and that the defendants 
Lorenzo W. Billingsley, Robert B. Graham, Fred A. Hovey, Granville 
Ensign, John Fraas, and J. H. Dailey each pay a fine of six hundred 
dollars ($600.00), and that said defendants also pay the costs incurred in 
this prosecution taxed at seventy-two and 85-100 ($72.85) dollars, and 
that sa‘d defendants also enter into an undertaking in the sum of ten 
thousand dollars, conditioned to pay said fines and costs or surrender them- 
selves to the custody of the U. S. marshal within five days from this date, 
and at the expiration of the said time, in default of the payment by de- 
fendants of said fines and costs, that‘they bé committed to the custody of 
the United States marshal of this district until said fines and costs are 
fully paid or they be otherwise legally discharged. 

Thereupon afterwards, to wit, on the 23rd day of Nov., 1887, an under- 
taking was filed in said case, which said undertaking is in words and fig- 
ures following, to wit: 


In the circuit court of the United States for the district of Nebraska. 


ALBERT F.. PARSONS, COMPLAINANT, 
v8. Undertaking. 
ANDREW J. SAWYER ET AL., RESPONDENTS. 


Know all men by these presents that we, Andrew J. Sawyer, Lorenzo 
W. Billingsley, Joseph Z. Briscoe, L. C. Pace, Robert B. Graham, Fred. 
A. Hovey, Granville Ensign, John Fraas, H. H. Dean, John M. Burks, 
John Dailey, and William J. Cooper as principals, and Genio M. Lam- 
bertson as surety, are firmly bound to the United States of America in the 
sum of ten thousand dollars, for the payment of which, well and truly to 
be made and done, we bind ourselves, our heirs, executors, and assigns by 
these presents. Thecondition of the aboveobligation is such that whereas 
on the 24th day of September, A. D. 1887, a restraining order was granted 
in the above entitled action, and whereas the said court has decided that 
the same was violated by the respondents in the above entitled action, and 
whereas the said respondents have been found guilty of contempt in vio- 
lating said restraining order and sentenced to pay a fine of six hundred 
dollars each, except the said Andrew J. Sawyer, J. Z. Briscoe, John M. 
Burks, William J. Cooper, L. C. Pace, and H: H. Dean, who are sen- 
tenced to pay a fine of $50.00 each, and in default of payment to be im- 
prisoned in the custody of the marshal until the same is paid, and whereas 
a stay of five days has been granted : Now, therefore, if the above named 
respondents and principals shall within five days pay said fine or surrender 
themselves to the custody of the marshal or otherwise abide the sentence 
of the court, this bond shall be void ; otherwise, remain of full force and 
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IN THE MATTER OF ANDREW J. SAWYER ET. AL. 


In witness whereof we have on this 23rd day of November, A. D. 1887, 
subscribed our hands and seals. : 
ANDREW J. SAWYER. 


J. M. Burks. 
. L. C. Pace. 

W. J. Cooper. 

J. Z. BRIScoe. 

F. A. Hovey. 

GRAN. ENSIGN. 

R. B. GrawaM. - 

J. H. DarLey. 

JOHN FRAAS. 

H. H. Dean. | 

L. W. BILLINGSLEY. 

GENIO M. LAMBERTSON. 
Approved : i) : 
D. J. BREWER, 

- Creutt. Judge. 


Upon the back of said undertaking appear endorsements in words-and 
figures following, to wit: No. 93-M. Albert F. Parsons vs. Andrew J. 
Sawyer et al. Undertaking. Filed Nov. 23,1887. E. D. Frank, clerk. 
G. M. Lambertson, attorney for respondents, thereupon afterwards, to wit, 
on the 3d day of December, 1887, a copy of order of court was filed, with 
the marshal’s return indorsed thereon, which said order is in words and 
figures following to wit: 


‘At a session of the circuit court of the United States for the district of 
rsuant to adjournment at the United 


Nebraska, continued and held 
States court-room, in the city Omaha, on the 23d day of November 
1887, the Hon. David J. Brewer being present and presiding in said 
court, the following, among other, ings were had and done, to wit: 


ALBERT F’. Parsons 


v8. 
ANDREW J. SAWYER, MAYOR OF THE CITY OF 
_ Lincoln et al. 


Now come.the defendants, Andrew J. Sawyer, mayor of the city of Lin- 
coln, Nebraska, and Joseph Z. Briscoe, John M. Burks, Wm.J.Cooper, LC. 
Pace, H. H. Dean, Lorenzo W. Billingsley, Robert B. Graham, Fred A. 
Hovey, Granville Ensign, John Fraas, and J. H. Dailey, councilmen of 
said city of Lincoln, in charge of the United States marshal for this dis- 
trict, and thereupon the matter of the alleged contempt of the said de- 
fendants came on for hearing upon the order tu show cause, the defend- 
ants return thereto, their answer, and the testimony of witnesses sworn in 
this behalf, and was submitted to the court ; on consideration whereof the 
court finds that said defendants have been guilty of violating the injunc- 
tion, as c 


which the o to show cause heretofore made herein was 


e 2 ae 
It is therefore by the court considered and adjudged that the defendants, 


red in the affidavit of Albert F. Parsons, herein filed, upon . 
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Andrew J. Sawyer, mayor as aforesaid, and Joseph Z. Briscoe, John M. 
Burks, Wm. J. Cooper, L. C. Pace, and H. H. Dean, councilmen as afore- 
said, each pay a fine of fifty dollars ($50), and that the defendants, Lo- 
renzo W. Billingsley, Robert B. Graham, Fred A. Hovey, Granville En- 
sign, John Fraas, and J. H. Dailey each pay a fine of six hundred dollars 
($600), and that said defendants also pay the costs incurred in this prosecution, 
taxed at seventy-two and 85-100 ($72.85) dollars, and that said defend- 
ants also enter into an undertaking in the sum of ten thousand dollars con- 
ditioned to pay said fine and costs or surrender themselves to the custody 
of the United States marslial within five days from this date, and at the 
expiration of the said time, in default of the payment by defendants of 
said fines and costs, that they be committed to the custody of the United 
States marshal of this district until said fines and costs are fully paid or 
they be otherwise legally discharged. 


UNITED STATES OF AMERICA," 
District of Nebraska, 6s: 

I, Elmer D. Frank, clerk of the circuit court of the United States for 
the district of Nebraska, do hereby certify that the above and foregoing is 
a true copy of an order entered upon the journal of the proceedings of said 
court in the cause therein entitled ; that I have compared the same with 
the original entry of said order, and it is a true transcript therefrom, and 
of the whole thereof. 

Witness my official signature and the seal of said court, at Omaha, in 
said district, this 28th day of November, A. D. 1887. 

[SEAL. ] E. D. Frank, Clerk. 


Indorsed on said copy of order of court is the return of the marshal in 
words and figures following, to wit : 


UNITED STATES OF AMERICA,’ 
District of Nebraska, ss: 


I hereby certify that I received this order on the 28th day of Novem- 
ber, 1887, and the within-named mayor and members of the eity council 
of Lincoln, Nebr., viz, Andrew J. Sawyer, Lerenzo W. Billingsley, Joseph 
C. Briscoe, John M. Burks, William J. Cooper, Lewis C. Pace, Henry i. 
Dean, Robert B. Graham, Fred. A. Hovey, Granville Ensign, John Fraas, 
James H. Dailey, having failed to comply with this order of the court in 
the matter of paying the fines and costs herein set forth, I have them in 
custody in the jail of Douglas County, Nebraska, at Omaha, Nebr. 

Exuis L. BreERBoWER, 
U. S. Marshal, District of Nebraska. 


Upon the back of said order appear indorsements in words and figures 
following, to wit: 

No. 93, Doc. M., United States circuit court, district of Nebraska. Al- 
bert F. Parsons vs. Andrew J. Sawyer et al. Copy of order of court. 
Filed Dec. 3, 1887. Elmer D. Frank, clerk. 
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To the Supreme Court of the United States: 


The petitioners, Andrew J. Sawyer, Lorenzo W. Billingsley, 
a H. Dean, Joseph Z. Briscoe, Fred A. Hovey, John Fraas, 
ran Ensign, Lewis C. Pace, James Dailey, John M. Burks, William 

: pa Robert B. Graham, of the state of Nebraska, complaining, 
show that they are unjustly and unlawfully detained and imprisoned 
by Ellis L. Bierbower, United States Marshal of the state of Ne- 


braska, in the jail at Omahu, in the state of Nebraska, by virtue of | 


the order of the-circuit court of the United States, issued under the 
following circumstances : 


Your petitioners are-citizens of the United States and citizens of 
the state of Nebraska, resident at the city of Lincoln for more than 
ten years, and at the time of the grievances herein complained of. 
your petitioner, Andrew J. Sawyer, was mayor of the suid city of 
Lincoln, and the other named petitioners were members of the city 
council of the said city of Lincoln; that for a month or more prior 
to the 24th day of September, 1887, your said petitioners, as mayor 
and members of the city council, under and pursuant to the laws of 
the state of Nebraska and the ordinances of said city, were engaged - 
in the investigation and trial of Albert F. Parsons, then police judge 
of said city, on charges and accusations presented againet him. by 
three citizens of said city, accusing him of misconduct and malfee- 
sance in office ; that said charges and specifications of misconduct and 

malfeasance had been referred to a committee of three with power to 
subpeena witnesses, take testimony, and report findings of fact, o> 
gether with the anny, to the said council. 
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Just prior to the said 24th day of September, the said committee 
reported to the council the testimony taken on behalf of the said pros- 
ecutors and the said Albert F. Parsons,” together with findings of 
fact, that several of the charges were proven to be true, and that the 
seid Albert F. Parsons was guilty of malfeasance and misconduct as 
charged, and recommended that the office be declared vacant and a 
successor be appointed. Said mayor and council of said city con- 
vened for the consideration of the report of said committee, but at 
the request of the said Albert F. Parsons, thev adjourned the meet- 
ing for one week, at which time the said testimony was to be heard 
and the report of the committee considered. In the meantime, on 
the 24th day of September, the said Albert F. Parsons presented a 
bill of complaint to the circuit judge of the eighth judicial circuit of 
the United States, at the city of St. Louis, Missouri, complaining that 
the investigation and trial pending before said city council was being 
‘arried on under an ex post facto ordinance ; that he was denied the 
right of trial by jury, and in other respects denied the equal protec- 
tion of the laws, and deprived of his property without due process of 
law; whereupon he prayed, for a writ of mjunction restraining the 
council and mavor of said city from further proceeding in the trial 
and investigation of said charges. A copy of said bill, with the re- 
straining order hereinafter referred to, is hereto attached, marked 
“ Exhibit A.’ 

Thereupon the court, without notice and without bond being re- 
quired, issued a restraining order as prayed in the bill, with leave to 
apply to the judge of the United States district court for the district 
of Nebraska, on the 24th day of October, for a preliminary injunec- 
tion. Said restraining order was issued and served on the above 
named petitioners on the 24th day of September, 1887. Your _peti- 
tioners disregarded said restraining order, and on a rule to show cause 
why they should not be attached for contempt, their sworn return to the 
rule was held insufficient, and they were attached for contempt, and 
the said Andrew J. Sawyer, John M. Burks, Joseph Z. Briscoe, Wil- 
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liam J. Cooper, Henry H. Dean, and Lewis C. Pace were each fined - 
the sum of fifty dollars and costs, and the other named _ petitioners. 
the sum of six hundred dollars each, with costs, and in default of 
payment were ordered to be committed to the custody of the United 


States marshal for the district of Nebraska, and imprisoned in the 2 
county jail at Omaha, in the state of Nebraska. A copy of said order — 
and sentence is hereto attached, marked “Exhibit B.” ‘Your peti- - ~ 


tioners each failed to pay said fines, and were taken into the custody 
of said United States marshal, and are now imprisoned in the county 
jail at Omaha, in the state of Nebraska. Your petitioners claim that 
the court had no jurisdiction of said suit commenced by the said Al- 
bert F. Parsons against your petitioners and that said restraming or- 
der was not a lawful order, and that said judgment of said court that. 
your petitioners were in contempt, and:the sentence of said court that 
your petitioners pay a fine and suffer imprisonment for violating said 
restraining order, is void, and wholly without the jurisdiction of the 
circuit court of the United States, and in violation of the constitution 
of the United States. . 

Your petitioners allege as special circumstances, making direct ac- 
tion and intervention of this court necessary and expedient, that it 
would be useless to apply to the circuit court of the United States for 
the district of Nebraska for a writ of habeas corpus, because both the 
circuit and district judges gave it as their opinion in the contempt 
proceedings that the said restraining order was a lawful order and 
within the power of the court to make. Your petitioners also state 
as an additional reason for the speedy intervention of this honorable 
court, that as the official representatives of the capital city of the 


state of Nebraska, with a population of forty thousand, seriops injury — a 
may accrue to the municipal affairs of said city if your petitioners, as ¢ 
mayor and aldermen of said city, are longer restrained of their liberty. — 


' Wherefore, your petitioners, to be relieved of said unlawful de- 
tention and imprisonment, pray that a writ of habeas corpus to be di- 
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rected to the said Ellis L. Bierbower, United States marshal for the 
district of Nebraska, may issue in this behalf, so that your petitioners 
may be forthwith brought before this court, to.do, submit, and receive 
what the law may require. . ; 
ANDREW J. SAWYER, 
LORENZO W. BILLINGSLEY, 
HENRY H. DEAN, 
JOSEPH Z. BRISCOE, 
RRED 4. HOVEY, | | 
JOHN FRAAS, 
GRAN ENSIGN, 
LEWIS C. PACE, 
JAMES DAILEY, 
JOHN M. BURKS, 
WILLIAM J. COOPER, 
ROBERT B. GRAHAM. 
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Untrep States or AMERICA, = 
District Court or NEBRASKA. ; 


Andrew J. Sawyer, Lorenz W. Billingsley, Henry H. Dean, 
Joseph Z. Briscoe, Fred A. Hovey, John Fraas,Gran Ensign, Lewis 
C. Pace, James Dailey, John M. Burks, William J. Cooper, and 
Robert B. Graham, being first duly sworn, depose and say: 

That they are the petitioners named in the foregoing petition eub- 
scribed by them. That they have read the sume, and know the con- 
tents thereof, and that the statements therein made are true as they 
verily believe. 

ANDREW J. SAWYER, 
LORENZO W. BILLINGSLEY, 
HENRY H. DEAN, 
JOSEPH Z. BRISCOE, 
FRED A. HOVEY, 
JOHN FRAAS, 

GRAN ENSIGN, 
LEWIS C. PACE, 
JAMES DAILEY, 
JOHN M. BURKS, 
WILLIAM J. COOPER, 
ROBERT B. GRAHAM. 


Subscribed in my presence, and sworn to before me this 28th day | 
of November, a.p. 1887. 


(6) 
EXHIsit A. 


In THE Crrcurr Court OF THE UNITED STATES, WITHIN AND FOR 
THE District oF NEBRASKA. 


ALBERT F. PARSONS, 


Complainant. 
' ws. 
ANDREW J. SAWYER, MAYOR OF THE ‘ 
CITY OF LINCOLN, LOR ENZO Ww. * 


BILLINGSLEY, NELSON C. BROCK, 
JOSEPH Z. BRISCOE, L. C. PACE 
ROBERT B. GRAHAM, FRED. A. 
HOVEY, GRANVILLE ENSIGN, JNO. 
FRAAS, H. H. DEAN, JOHN M. 
M. BURKS, JOHN DAILY, AND WM. 
J. COOPER, COUNCILMEN OF THE 
CITY OF LINCOLN, LANCASTER 
COUNTY, NEBRASKA, 
Respondents. 


To the Honorable David J. Brewer, Judge of the said Court: 


Your petitioner is, and for more than fifteen years past has been, 
a citizen of the United States and a resident and citizen of the state 
of Nebraska, and as such citizen is and has been entitled to the equal 
protection of the laws, and to life, liberty, and property; nor could 
he be deprived thereof without process of law, nor denied the same 
within the jurisdiction of the United States or of the state of Ne- 
braska. 


II. On the day of April, 1886, this complainant was duly 
and legally elected to the office of police judge of the city of Lincoln, 
in Lancaster county, Nebraska, and soon thereafter did duly qualify 
and enter into the discharge of his duties as such police judge, and 
ever since, and yet at this time, complainant has held and exercised 
all the functions and performed all the duties of said office, and for 
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the: last. six months and :more all -of:{the respondents, except. the .eaid 
Andrew J. Sawyer, bave been and_yet are-the duly elected, qualified; 
and acting councilmen of the said city, and the.said Sawyer has heen 
and is yet the duly elected, qualified, and acting mayor of the said 
city. 


III. On the day of August, A.D. 1887, and for a long time 
prior thereto, there was a certain ordinance in the said city, in full 
force, relating to the removal from office of any official of said city, 
and which said ordinance provided that no officer of said city should 
be put upon trial for any offense charged against him except before 
all the members’ of the said city council. 


IV. On the day of Angust, a. 1887, one John Sheedy, 
Gus. Saunders, and A. J. Hyatt. filed in writing with the city clerk 


of said city certain charges against this complainant with appropri- - 


ating the moneys of the said city, and a copy of which is hereby 


attached, marked “A,” and made a part hereof, and said mayor, 


thereupon referred said matter tv a committee of only three of the 
members of the said council, to make a finding of fact and law upon 
the said charges, and said committee of three caused a notice to be 
served upon your complainant, requiring him to appear and defend 
himself before them, and complainant did appear before said com- 
mittee, and then objected to the jurisdiction of the said committee— 
that they had no right or authority to render a verdict of fact against 
him, or give judgment of law upon said charges, or to hear or deter- 
mine the said trial, and thereupon the said committee reported back 
the said charges to said mayor and council; that the said committee, — 
under the charter to the said city, had no right or authority to'tender 
a verdict or judgment upon the said charges, but the said Sheedy and 
Saunders, who are, and for more than ten years have been, common 
gamblers in the said city, and are’men of large wealth, and influence 
in. said city council, at once, and on the day of . August, A.D. 
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1887, and long after said complaint against this complainant had 
been filed, and long after said committee had reported back to said 
mayor and city council that they had no right, power, or authority 
to hear said trial or to render either verdict of judgment in said pro- 
ceedings, did procure the passage of another and different and ex post 
facto ordinance, granting to the said committee of three, instead of 
the council of twelve members, as by said ordinance required, the 
right and power to try the facts as alleged in said charges, and make 
a report thereon, and if in their judgmert they saw fit to report to 
said mayor and city council that the office of police judge should be 
declared vacant, and that the said mayor should fill the office of the 
said police judge, now occupied by your complainant, with some other 


person. 


V. And after the passage of this ex post facto law, said commit- 
tee of three assumed jurisdiction to render a verdict of fact and to 
hear and determine the said charges, and add thereto a conclusion of 
law, and notified this complainant to again appear and defend himself 
before the said committee, and this defendant then and there again 
objected to the jurisdiction of said committee to make any finding of 
fact against him, or to render any judgment or report thereon, upon 
the ground that said new ordinance was ex post facto, and. that said 
committee had no jurisdiction. 


VI. On the 19th day of September, a.p. 1887, the said committee 
having heard before themselves, denying tocomplainant a trial toa jury 
and the evidence for the prosecution of the said action by certain gam- 
blers and pimps, no material evidence for the prosecution being offered 
to them otherwise, did render a finding of fact against this complain- 
ant, and recommending to said mayor and city council that the office 
of police judge should be declared vacant, and that the said mayor 
should fill the said office by the appointment of some other person 
than complainant, and found that said ordinance was not ex post facto, 


and the said mayor and ci ji matter for final vote i 
on Tuesday, the : of September, 4.p, 1887, and 
threaten and dee day they will declare’the Office 
] i ul waiving or reading the eyi- 

Some other person to 

th fully states that all their ey;. 


isin the handwriting 

nders, a vor and did aid, pro- 

tect said gamblers, and to fraudulently obtain the removal of com- 
Plainant from his said office. 
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which - protection was nor is not accorded to this complainant, he has 
been by said proceedings, and yet is, deprived of the equal protection ’ 
of the laws. 


All of which illegal and oppressive acts and things are in violation 
of and in conflict with the Constitution of the United States, and 
ought to be redressed by the judicial power thereof. 


Wherefore, complainant prays that a writ of injunction may be 
allowed by your Honor to be issued out of this honorable court, under 
the seal thereof, directed to the respondesits and all théreof, that they 
proceed no further with the charges against this complainant, and 
that no vote be had by the city council or the said defendants upon the 
pretended findings of the facts, verdict, or report, and filed Septem- 
ber 19th, 1887, with the said city clerk, handed in by Councilman 
Billingsley, and that defendants or any of them do not declare said 


office vacant, or in any way or manner proceed further with said ae 
charges, nor appoint any person to fill said office; that said defend- ) 
ants may appear and answer this, your complainant’s bill, but an- 
swer under oath being expressly waived ; that on the final hearing t 
ot this action said injunction be made perpetual, and that the defend- | 
ants pay the costs of this action, and that the complainant have such 


3 ce 
3 other, further, and different relief as justice may require. 
._ C. BURR, 4 

=> 


Be he for Complainant. 


STATE OF NEBRASKA, E 
LANCASTER COUNNY. bs ) 
Albert F. Parsons, being first duly sworn according to law, upon 

his oath says that he is the complainant in the above and foregoing : 

action, and that he has read this, his bill of complaint, and that he 

knows all the facts herein set forth, and that the same are true. 


[Seal. } A. F. PARSONS. 


Subscribed in my presence, and sworn to before me this 20th 
of September, a.p. 1887. 
[Seal. ] W. B. BAIRD, 
Notary Public. 


Sr. Lous, Sept. 24th, 1887. 
On reading the written bill it is ordered that defendants show cause’ 
on Monday, the 24th day of October next, or as soon thereafter as 
counsel can be heard at the court-house in Omaha, before this court, 
why a preliminary injunction should not issue as prayed for, and that 
in the meantime and under the further order of this court, they be re- 
strained from doing any of the matters sought to be enjoined. 
Witness my hand, 
DAVID J. BREWER, 
| Chroust Ji 
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EXHIBIT “ B.” 

-At a session of the Circuit Court of the United States for the 
District of Nebraska, continued and held pursuant to adjourn- 
ment, at the United States Court Room, in the City of Omaha on 
the 23d day of November, 1887, the Honorable Dayid J. Brewer 
béing present and presiding in said Court, the following aneng 
other proceedings were had and done, to-wit : 


ALBERT F. Parsons, ) 


+e ) VS. 3 
ANDREW J. SAWYER, Mayor of the City of Lincoln, et al. f 


Now come the defendants Andrew J. Sawyer, Mayor of the 
City of Lincoln, Nebraska,.and Joseph Z. Briscoe, John M.- 
Burks, Wm. J. Cooper, L. C. Pace, H. H. Dean, Lorenzo W. Bil- 
lingsley, Robert B. Graham, Fred. A. Hovey, Granville Ensign, 
John Fraas and J. H. Dailey, Councilmen of said City of Lin- 
coln, in charge of the United States Marshal for this District, and 
thereupon the matter of the alleged contempt of the said defend-. . 
ants came on for hearing upon the order to show cause, the: 
defendants return thereto, their answer and the testitnony sos 
witnesses sworn in this behalf and was submitted to the Cou 
on consideration whereof the Court finds that said par Sa 
have been guilty of violating the Injunction as charged in the 
affidavit of Albert F. Parsons, herein filed, upon which the order 
to show cause heretofore made herein was based. 

It is therefore by the Court considered and adjudged that the 
defendants Andrew J. Sawyer, Mayor as aforesaid, and Joseph Z. 
Briscoe, John M. Burks, Wm. J. Cooper, L. C. Pace, and H. H. 
Dean, councilmen as afores aid, each pay a fine of fifty dollars 
($50.00) and that the defendants Lorenzo W. Billingsley, Robert 
B. Graham, Fred. A. Hovey, Granville Ensign, John Fraas and - 
J. H. Dailey, each pay a fine of six hundred dollars ($600.00) 
and that said defendants also pay the costs incurred in this pros- 
ecution taxed at seventy-two and 85-100 ($72.85) dollars, and 
that said defendants also enter into an undertaking in the sum 
of ten thousand dollars, conditioned to pay said fine and costs 
or surrender themselves to the custody of the U. S. Marshal 
within five days from this date, and at the expiration of the 
said time, in default of the payment of defendants of said fines 
and costs, that they be committed to the custody of the United 
States Marshal of this District until said fines and costs are fully 
paid, or they be otherwise legally discharged. 


THRE GNEPED STATES OF AMERICA, 
Distrier oF NEBRASKA. 3 
I elmer Do Frank. Clerk of the Cireuit Court of the United 
States for the District of Neora-ka, do hereby certify, that the 
above and forcgoing is a true copy of an order entered upon the 
Journal of the Proceedings of said) Court, in the cause therein 
entitled: That T have compared the same with the original entry 
of said order and it is a true transcript therefrom. and of the 
Whole thereof. 
Witness niv Official Signature, and the 
Seal of sard Court. at Omaha, tn said Dts- 
[SEAL | trict. this 2Sth dav of November, A.D. 1&7. 
| oe DP FRANK, Clerc. 


LC NITED STATES OF AME RICA, 7 
Disrricr or NEBRASKA. .” 

[ hereby certify that T received this order on the 28th dav of 
November, ISS7. and the within named Mavor and members of 
the City Counei of Lincoln, Nebraska, viz: Andrew J. sawver, 
Lorenzo W. Dillinestey, Joseph (". Briscoe, John M. Burks, Wil- 
liam J. Cooper, Lewis C. Pace, Tenry Ti. Dean, Robert Bo Graham, 
red A. Hovey, Granville Ensign, John Frass, James Ff. Daley, 
havine failed to comply with this order ef the Court in’ the 
matter of pay Ine the fines and costs herein set forth, T have them 
In custody in the yall of Dougias County, Nebraska, at Omaha. 
Nebraska. 

ELLIS L. BEERBOWER. 
US. Marshal, Distri-t of Nebraska. 


UNITED SPATES OF AMERICA, 
Disrricr of NEBRASKA. .™ 

1. Elmer D. Frank, Clerk of the Cireuit Court of the United 
Sjates of America. for the District of Nebraska. do herby Certify, 
that Tam well acquainted with the handwriting of E His L. Bier- 
bower, whose name Is subscribed to the foregoing certificate and 
return, and that the signature to the same is in his proper hand- 
writing. And | do further certify, that he was at the time of 
slonIne the same Marshal of the U nited States of America for 
the District of Nebraska. 

In ‘Testimony Whereot. I have hereunto 
subscribed mv name and affixed the seal 
of the said Court at Omaha, this 2Sth dav 

[SEAL] of November, 1SS7. 


ELMER D. PRANK, Clerk. 


THE MATTER OF TH E APPLICATION’ of 
ANDREW J. SAWYER, LORENZO 'W. BILLINGS. . 
LEY, JOHN FRAAS, JOSEPH Z. BRISCOE, FRED. 


A HOVEY, WILLIAM J. COOPER, ROBERT. Be 
GRAHAM, JOHN M. BURKS, JAMES DAIL 
HENRY H.' DEAN, GRAN ENSIGN, AND LEWIS 
C. PACE, FOR A WRIT OF HABEAS CORPUS.” 


’ 
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* . 


* 


G. M. LAMBERTSON, pe. 
Attorney for the Petitioners. 


ia i. 


STATE JOURNAL OO.. PRINTERS AND STATIONERS. LINCOLN. NED 


o 


as grrr, Or. , % 
A? aot: TO 


tow 


mare ro 
Aller s 
id we 
eh 


bss A 3 
ws 


(Tg 


IN THE 


- SUPREME COURT OF THE UNITED STATES. 


IN THE MATTER OF THE APPLICA- 
‘ TION OF ANDREW J. SAWYER, LO- 
RENZO W. BILLINGSLEY, JOHN 
FRAAS, JOSEPH Z. BRISCOE, FRED. 
A. HOVEY, WILLIAM J. COOPER. 
ROBERT B. GRAHAM, JOHN M. 
BURKS, JAMESDAILEY, HENRY H. 
DEAN, GRAN ENSIGN, AND LEWIS 
C. PACE FOR A WRIT OF HABEAS 


CORPUS. 


STATEMENT. 


For a month or more prior to the 24th day of September, a.p. 
1887, the above named Andrew J. Sawyer as mayor and the other 
named petitioners as councilmen of the city of Lincoln, in the state of 
Nebraska, had been engaged in the trial and investigation of charges 
theretofore made against Albert F. Parsons, police judge of said city, 
on the complaint of three citizens of said city, charging the said 
police judge with misconduct and malfeasance in office. The investi- 
gation of said charges and the trial of the said Parsons by the mayor 
and council of said city were authorized by the laws of the state of 
Nebraska and the ordinances of said city made in pursuance thereof. 
The charges and accusations were referred to a committee who had 
tuken the testimony on behalf of the informants and also on behalf 
of the said Albert F. Parsons, and had reported that several of the 
charges were proven and made out beyond doubt, and had recom- 
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mended to the said common council of said city that the office be de- 
clared vacant and the mayor be requested to appoint a successor. 


At the request of the said Albert F. Parsons, a day certain was set 
for the consideration of said report and the reading of the testimony 


gv 


reported back by said committee. 


¥ 


In the meantime said Albert F. Parsons presented a bill in equity 
to the circuit judge of the district of Nebraska, alleging that the ordi- 
nance under which he was being tried was ex post facto in its charac- 
ter, and he was denied the right of trial by jury and the equal 
protection of the law; and the did complainant therem prayed for a 
writ of injunction prohibiting ‘the members of said council from 
assembling for the purpose of considering the said report of the com- 
mittee or proceeding further with said investigation and trial of the 
said Albert I*. Parsons, and forbidding the council to declare said 
office vacant and the mayor from appointing a successor to the said 
Albert F. Parsons. Said bill did not allege that there was any money 
controversy Involved, and did not allege any facts showing that the 
rights of the said Parsons under the constitution and laws of the 
United States had been denied, except that he was denied of the right 
of trial by jury ; the other allegations being simply conclusions of law. 
Thereupon said circuit judge, without notice and without requiring 
bond, issued a restraining order as prayed in the bill, with leave to 
apply, some three weeks later, to the district judge for a prelim- 


inagy_ipjunctiop. Said restraining order was issued on the 24th day 
of Ober TEST, and was disregarded by the petitioners for 
this writ. And on the 4th day of November, 1887, a rule 
was issued by said court to your petitioners, requiring them to show 
cause why they should not be attached for contempt. The return 
made by your petitioners to said rule was held insufficient by the 
court, and they were attached for contempt, and six of your peti- 
tioners were fined the sum of six hundred dollars each, and six 
were fined fifty dollars each, and in default of payment were com- 


e 


mitted to the custody of the United States marshal for the district of 
Nebraska and imprisoned in the county jail at the city of Omaha, in 
the state of Nebraska, and are now restrained of their liberty. 


I. 


A court cannot punish as for contempt when there is no jurisdiction 
to make the order violated. 


Ex parte Roland, 107 U. S., 604. 


Y Ex parte Fisk, 113 U.8., 713. 
| High on Injunctions, sec. 1286, 1425. 3 
Y Dickey vs. Reed, 78 Ill., 262. 


Walton vs. Develing, 61 Il., 201. 
Darst vs. The People, 62 IIl., 306. 
Brewer vs. Kidd, 23 Mich., 440. 

< Andrews vs. Knox County, 70 TIl., 65. 


I quote from Ex parte Roland part of the opinion of Mr. Chief 
A. Justice Waite: 


“Tf the command of the peremptory writ of mandamus was in all 
respects such as the circuit court had jurisdiction to make, the pro- 
ceedings for the contempt are not reviewable here. But if the com- 
= mand was in whole or in part beyond the power of the court, the writ, 
| or so much as was in excess of jurisdiction, was void, and the court 
: had no right in law to punish for any contempt of its unauthorized 

requirements. Such is the settled rule of decision in this court.” 


¢ 


IT. 


A person imprisoned under a void judgment, or for the violation 
tf of an order beyond the power of the court to make, will be released 
by writ of habeas corpus. 
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Ex parte Rowland, 104 U. S., 604. 
Ex parte Fisk, 113 U.S., 718. 

Ex parte Lange, 18 Wall., 163. 
Ex parte Carry], 106 U. S., 521. 
Ex parte Wilson, 114 U. S., 41%, 


I quote from Ex parte Fisk a portion of the opinion of Mr. Justice 
Miller: 


“ When, however, a court of the United States undertakes, by its 
process of contempt, to punish & man far refusing to @omply with an 
order which that court had no authority to make, the order itself, 
being without justification, is void, and the order punishing for con- 

tempt is equally void. It is well settled now in the jurisprudence of 

| this court that when the proceeding for contempt in such a case results 

| in imprisonment, this court will, by its writ of habeas corpus, dis- 

charge the prisoner. It follows, necessarily, that on a suggestion by 

| the prisoner that, for the reason mentioned, the order under which 

: he is held is void, this court will,in the language of the statute, make 
‘inquiry into the cause of the restraint of liberty.’” 


IT. 


The circuit court has no jurisdiction. 


: 1. The act of March 3d, 1887, gives the court jurisdiction of con- 
| troversies arising out of the federal law or constitution where the 

amount in dispute is two thousand dollars, exclusive of interest and 
costs. : 


The bill fails to allege that any sum of money is in controversy 
and the court will take judicial knowledge of the fact that the salary 
of the police judge, under the laws of the state, is not more than one 
hundred and twenty-five dollars per month. The bill and the answer 
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both allege that only six months of his term remained. Hence, ip 
any event, the amount in controversy could not exceed $800, so the 
| court could not take jurisdiction of the suit. 


‘“‘The police judge shall receive the same fees as a justice of the 
peace for similar services, not to exceed fifteen hundred dollars in one 
‘ year. He shall keep a fee-book, and the excess shall be paid into 
the treasury on the first day of each month.” Session Laws of Ne- 
braska, 1887, page 210. | 


Again, it is apparent that the dispute is not in any sense a money 
controversy. The question is whether the plaintiff was a competent 
or incompetent officer. The respondents in the bill were not seeking 
the complainant’s salary. They were simply investigating the ques- 
tion whether he was a worthy officer. If two persons are contesting 

for an office there might be a money controversy between them, meas- 
, ured by the emoluments of the office. But in a proceeding on the 
| part of a city council to remove and oust an officer for misconduct, 
the dispute is not about the salary. 


But even if this view is untenable, the amount in dispute must 
appear on the face of the bill to be $2,000, exclusive of interest and 
costs. : | 


Ex parte Smith, 94 U. S., 455, 


‘‘ The facts upon which the jurisdiction of the courts of the United 
States rests, must, in some form, appear in the record of all suits. 
prosecuted before them. To this rule there are no exceptions. 


MELO L 5 


:. “In this case the jurisdiction is claimed on account of the subject- 
matter of the action, and not on account of the citizenship of the 
parties. It was incumbent on the relators, therefore, to show in their 
pleadings or otherwise, that this ‘action arose under the revenue laws. 
of the United States. This they failed todo. They. do show that 


— 
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they claimed title through such laws, but not that their title in that 
For all that appears, Anderson may admit their 
He may 


There are no presump- 


respect is disputed. 
title, and still contest their right to possession against him, 
be their tenant, or he may be their grantee. 
tions in favor of the jurisdiction of the courts of the United States. 


“ The suit was therefore properly dismissed, and we cannot compel 
the circuit court to take jurisdiction.” 


te oat : 
Rosenbaum vs. Board of Supervisors, 28% ed. Rep., 223. 
Kurtz vs. Moffit, 115 U.S., 487. | 

Stewart vs. Virginia, 117 U.S., 613. 


“Tf the court has no jurisdiction of the case it has no power to do 
anything but strike the case from the docket; it cannot award costs.” 


= 


Mayor vs. Cooper, 6 Wall., 247. 


“ When a court has no jurisdiction it is generally irregular to 
make any order except dismissing the suit.” 


Mail Co. v. Flanders, 12 Wall., 130. 


2. The matters set forth in the bill are not cognizable by a court 
of equity. 


High on Injunctions, Sees. 1313, 13811. 
Delahanty vs. Warner, 75 IIl., 185. 


I quote from the opinion: 


‘A court of equity has no jurisdiction to entertain a bill to enjoin 
the mayor and aldermen of a city trom removing a party from office 
and appointing a successor, and from preventing the party from dis- 
charging his duties after removal by them, as the party’s remedy at 
law is complete, by quo warranto against the successor or mandamus 
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against the mayor and councilmen. If an officer of a city is unlaw- 
fully removed from his office by the city authorities, he has a com- 
plete remedy at law for any fees or emoluments bile to the 
office of which he is deprived.” 


Beebe vs. Robinson, 52 Alabama, 66. 
High on Injunctions, Sec. 1312. 


“No principle of the law of injunctions, and perhaps no doctrine 
of equity jurisprudence, is more definitely fixed or more clearly estab- 
lished than that courts of equity will not interfere by injunction to 
determine questions concerning the appointment of public officers or 
their title to office, such questions being of a purely legal nature, and 
cognizable by courts of law.” ; 


3. Thus equity will not interfere by injunction to restrain persons 
from exercising the functions of public officers on the ground of ille- 
gality of the law under which their appointments were made. 


High on Injunctions, Secs. 1312, 1323. 


Nor will state officers be restrained from enforcing a law of a state 
merely upon the ground of its unconstitutionality. 


High on Injunctions, 1325, 1242, 1243. 

Gibbs vs. Green, 54 Miss., 593. 

Thompson vs. Commissioners of Land Fund, 2 Ab. Pr., 
248. 

Dickey vs. Reed, 78 IIl., 267. 


4. This proceeding against the complainant was quasi criminal in 
its character, and a court of equity will never enjoin a criminal pros- 
ecution on the ground that the law or ordinance authorizing the pros- 
ecution is illegal or unconstitutional. 


A hi ee act 
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High on Injunctions, Sec. 1244, 1242, and 1243. 
Spurk vy. Francis, 19 Fed. Rep., 671. 
Spurk v. Francis, 20 Fed. Rep., 567. 


5. The complainant has a complete remedy at law, either by man- 
damus, quo warranto, writ of error, or suit to recover the fees and 
emoluments of the office. 


Delahanty vs. Warner, supra. 


In two cases the supreme court of Nebraska has recognized, or not 
e a a e e 
denied, the right to officers removed by county commissioners to test 
the action of such commissioners by quo warranto. 


The State vs. Sheldon, 10 Neb., 454. 
The State vs. Oleson, 15 Neb., 247. 


In three cases they have recognized the right of the officer to have the 
action of the county commissioners reviewed on a writ of error to the 
district court. The statute provides for such review. 


“ A judgment rendered or final order made by a probate court, jus- 
tice of the peace, or any other tribunal, board, or officer exercising 
judicial functions, and inferior in jurisdiction to the district court, 
may be reversed, vacated, or ‘modified by the district court.” 


Sec. 580, page 704, Compiled Statutes, Neb. 
Minkler vs. State, 14 Neb., 181. 
State v. Meeker, 19 Neb., 444. 


But independent of the statute a review could be obtained by 
certiorari. 


If the proceeding is to be regarded as civil in its character, then Sec.. 
24, Article I., Constitution of Nebraska, declares that “the right to 
be heard in all civil cases in the court of last resort by appeal, error, 
or otherwise, shall not be denied.” 


atthgiatihliey, 
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Again it appears that the objection, that the ordinance under which 
the complainant was tried was ex post facfo in its character, was made 


on the hearing before the committee and council, and the same over- 
ruled. 


The complainant, on a writ of error from the district and supreme 
courts of the state of Nebraska, can obtain adjudication of this 
point, and if the decision is adverse an appeal may be takgn to the 
supreme court of the United States on a writ of error, so that in any 
event he cannot be deprived of the benefit of a decision by the highest 
court inthe land. The remedy through the state courts is adequate, 
and the complainant ought not to be permitted to seek a review of 
the action of this board performing quasi judicial functions by an 
equitable proceeding in the federal courts. It is a familiar principle 
of law that when a board or court has first obtained jurisdiction of a 
suit or any other matter upon which they are empowered to pass 


_ judgment, their discretion and judgment will not be controlled by a 


writ of injunction issuing from another court. The state court would 
not be justified in interfering, and for a much stronger reason the 
federal court would hesitate to intervene. This principal of law has. 
found its place in the Revised Statutes, Section 720: 


“The writ of injunction shall not be granted by any court of the 
United States to stay proceedings in any court of a state except in 
cases where such injunction may: be authorized by any law relating to 
proceedings in bankruptcy.” 


Mr. Justice Grier, in Peck vs. Jeness, 7 Howard, 625, enforces 
this view in appropriate langage: ‘“‘It is a doctrine of law too long 
established to require a citation of authorities, that where a court has 
jurisdiction it has a right to decide every question which occurs in 
the cause, and whether its decision be correct or otherwise, its judz-- 
ment, till reversed, is regarded as binding in every other court; and 
that when the jurisdiction of a court and the right of a plaintiff to 
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prosecute his suit in it have once attached, that right cannot be 
arrested or taken away by proceedings in another court. These rules 
aia) . have their foundation not merely in comity, but on necessity. For, 


if one may enjoin, the other may retort by injunction, and thus the 

a parties be without remedy; being liable toa process for contempt in 
Mi - . , 

| Hy one if they dare to proceed in anether.” We are aware that the 


i mayor and council.do not constitute a court, and yet it seems in this 
i instance that they were exercising judicial functiens, and had estab- 

lished a tribunal under the law that assimilated itself and its proceed- 
ings to the form and procedure of a court. In any event, reasoning | 


by analogy, the same priciple of law ought to apply. 


i — 2 
aa I call attention to both the original ordinance and the amended 
| i) ordinance in support of my proposition that the council were exercis- 
+ Ih ing judicial functions, 


ORIGINAL ORDINANCE. \. 
REMOVAL OF OFFICERS. 


: AN ORDINANCE to provide for the removal from oftice of city officers, 
; 4 Be tt Ordained by the Mayor and Councilmen of the City of Lineoln: 

: Section 1. Removals, causes for, and proceedings on. That 
whenever any officer of the city of Lincoln, whose office is elective, 
shall be guilty of any willful misconduct or malfeasance in office, he 
may be removed by a vote of two-thirds of all the members elected to 
the council ; Provided, That no such officer shall be removed from 
office unless charges in writing, specifying the misconduct or nature 


of the malfeasance, signed by the complainant, and giving the name 
of at least one witness besides the complainant to support the charge, 
i shall be filed with the city clerk, president of the council, or mayor, 
tt which charges and specifications shall be read_at a regular meeting of 
Hl the council, and a copy thereof, certified by said clerk, president of 
i the council, or mayor, accompanied with a notice to show cause, at the 
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next meeting of said council, why he shall not be removed from office, 
shall be served upon the officer so accused, at least five days before the 
time fixed to show cause. = 

Src. 2. Default of accused. In case the said accused officer shall 
neglect to appear, and file a denial in writing, or render a reason for 
not doing so, at the first regular meeting of said council, after being 
duly notified, the said charges and specifications shall be taken as true, 
and the council shall declare the office vacant. f 

Sec. 3. Hearing on denial. In case said officer shall file a denial 
of the said charges and specifications, in writing, the council shall ad- 
journ to some day for the trial of said officer, and if upon the trial of 
said officer said council shall be satisfied that he is guilty of any mis- 
conduct willfully, or malfeasance in office, they shall cause such find- 
ing to be entered upon their minutes, and shall declare said office 
vacant, and shall proceed at once to fill such vacancy in the manner 
provided by statute and ordinance. 

Sec. 4. Process, how served. All proceedings and notices in the 
matter of such charges may be served by the marshal or any police- 
man, and the return of any such officer shall be sufficient evidence of 
the service thereof; service and return shall be in the manner pro- 
vided by law for the service of summons in justices’ courts. 

Sec. 5. Appointed officers. All officers whose office is created 
by ordinance and appointment, or by statute and appointment there- 
under, shall hold their offices at the. pleasure of the mayor and city 
council, and may be removed at any time by said mayor and city 
council in the manner provided by law. 

Sec. 6. Repealing clause, ete. That all ordinances and parts of 
ordinances in conflict herewith be and the same are hereby repealed, 
and this ordinance shall take effect and be in force from and after its | 
approval and publication according to law. 
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AMENDED ORDINANCE. 


AN ORDINANCE to amend and repeal section 3 of an ordinance enti- 
tled “ An ordinance to provide for the removal from office of 
city officers.” 

Be it ordained by the mayor and council of the city of Lincoln : 

SrcTion 1. That section 3 of an ordinance entitled “ An ordi- 
hance to provide for the removal from office of city officers” be 

“Sec. 3. In case said officer shall file 

a denial of the said charges ana specifi¢ations in writing, the council, 


amended to read as follows: 


or the committee of the council’ to whom said charges shall have 
been referred, shall appoint some day for the trial of said officer, and 
if, upon the trial of said officer, said council or said committee shall 
be satisfied that he is guilty of any misconduct willfully, or malfea- 
sance or misfeasance in office, the council shall cause its findings, or 
the findings. of said committee, to be entered upun the minutes of 
the council, and the council shall declare the said office vacant, and 
The council shall then forthwith 
cause the mayor to be notified that the said office is vacant, and that 


the said officer removed therefrom. 


When the mayor is so notified, the said 
office shall be filled by appointment of the mayor by assent of the 


said officer is so removed. 


council, and such person so appointed shall hold such office until the 
next general election, and as in such case by statute and ordinances 
made and provided. If the officer against whom said charges are 
made shall appear and defend against the same, he shall be held and 
deemed to have waived all irregularities of proceedings, if any, as do 
not effect the merits of his defense.” 

Src. 2. That section 3 is hereby repealed and this ordinance 
shall take effect and be in force from and after its approval and pub- 
lication according to law. 

Approved this 24th day of August, 1887. 
A. J. SAWYER, Mayor. 
Attest: R.C. MANLEY, City Clerk. 


pe ee ees 


STaTE OF NEBRASKA, \ ois 
LANCASTER CounTY. 

I, R. C. Manley, clerk of the city of Lincoln, hereby certify that 
the foregoing is a true copy of the origina] ordinance on file m my 
office, and that said ordinance was published August 26, 1887, in the 
Daily Democrat. . 

Witness my hand and the seal of said city this 26th day of August, 
1887. 

[sEAL] R. C. MANLEY, City Clerk. 


I quote from Mr. Justice Harlan, in Ex parte Royall: 


‘“‘ Nor do their circumstances, as detailed in the petitions, suggest. 
any reason why the state court of original jurisdiction may not, with- 
out interference upon the part of the courts of the United States, pass 
upon the question which is raised as to the constitutionality of the 
statutes under which the appellant is indicted. The circuit court was 
not at liberty, under the circumstances disclosed, to presume that the 
decision of the state court would be otherwise than is required by the 
fundamental law of the land, or that it would disregard the settled 
principles of constitutional law announced by this court, upon which 
is clearly conferred the power to decide ultimately and finally all cases 
arising under the constitution and laws of the United States. In Taylor 
v. Carryl, 20 How., 583, 595, it was said tu be a recognized portion 
of the duty of this court—and, we will add, of all other courts, na- 
tional and state—‘ to give preference to such principles and methods 
of procedure as shall serve to conciliate the distinct and independent 
tribunals of the states and of the union, so that they may co-operate 
as harmonious members of a judicial system co-extensive with the 
United States, and submitting to the paramount authority of the 
same constitution, laws, and federal obligations.’ And in Covell v, 
Heyman, 111 U. S., 176, 182, it was declared, ‘that the forbearance 
which courts of co-ordinate jurisdiction, administered under a single 
system, exercise towards each other, whereby conflicts are avoided, by 
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avoiding interference with the process of each other, is a principle of 
comity, with perhaps no higher sanction than the utility which comes 
from concord; but between state courts and those of the United 
States it is something more. It is a principle of right and law, and, 


therefore, a necessity,’ ” 


Ex parte Royall, 117 U.S., 241. 


Some courts detine the powers conferred on county commissioners 
and the common councikof cities to hear and investigate charges 
against public officers, and remove them when found guilty, as admin- 
istrative and political, not judicial. 


In Dickey vs. Reed, supra, Mr. Justice Walker declares that ‘ elec- 
tions belong to the political branch of the government, and are beyond 
the control of the judicial power. It was not designed, when the fun- 
damental law of the state was framed, that either department of the 
government should interfere with or control the other, and it is for the 
political power of the state, within the limits of the constitution, to 
provide the manner in which elections should be held, and the manner 
in which officers thus elected shall be qualified and their election con- 
tested.” 


I quote further from the same opinion : 


‘“‘If the election may, in this case, be thus contested, and the munic- 
ipal officers and others be restrained from performing the functions 
and duties imposed, until, by the tedious process of taking depositions 
and preparing the case for trial, the case can be heard in the court 
below, and an appeal, with the incident delays, may be heard, years 


would, in all probability, elapse before the government chosen by the 


people could, in many instances, go into operation. Hence it is the 
policy of the law to afford a more speedy and a less expensive mode 
of settling these contests. 


(15) 


“If the court may exercise this jurisdiction in cases of doubt, .or 
even where there is no doubt of the result, a few contentious and not 
over-scrupulous persons might, and probably would, be induced, from 
the heat and strife always engendered in such elections, to resort to a 
bill and injunction, and thus for years thwart the will of the people, © 
which the general assembly has made absolute in adopting or reject- 
ing this charter for their government. Public policy does not require 
such a jurisdiction, even if it could sanction it. If the power were 
admitted, where would its jurisdiction end? Suppose a person were 
to conceive a law to have been unconstitutionally enacted, could he, 
by bill, restrain the governor and all other officers from executing it 
until a hearing could be had and the law declared valid? Suppose a 
| citizen, in his hostile opposition to a governor-elect, or from other 
motives, were to conceive that he had obtained his apparent majority 
bv fraud, could he apply to a court for and obtain an injunction to 
7 restrain him from being inaugurated, until, by delays and appeals, 
' the term for which he had been elected should expire, and thus defeat 
the will of the people? 


“ Again, suppose a constitutional convention were called, a Consti- ‘ 
tution adopted, and submitted to the people for ratification or rejec- 
tion, and the votes were in favor of adoption, could a bill be filed to 
prevent the secretary of state from canvassing the returns, because 
fraud was alleged, until the vote of every county should be contested, 
purged, anct new returns were made and a trial were had, after long ~ 
and vexatious delays? 


“Can it be that the two houses of the general assembly may be 
restrained by injunction from the enactment of laws, because a por- 
tion of the members may have procured their seats by fraud, or one 
or both of the houses have, or are supposed to have been illegally or 
even unconstitutionally organized? Can the supreme court and other 
courts be restrained from proceeding with the business before them 
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because it may be supposed that the judges have obtained their seats 
by frauds in the election, or some statutory requirement has been 
omitted? Or may such a course be pursued in a large number of 
other like cases, which would defeat the will of the people constita- 
tionally expressed? ‘To so hold would be revolutionary. Such prop- 
ositions cannot be maintained, as it would largely give control of the 
political power of the state to the courts—a department not designed, 
either directly or indirectly, to exercise or control that power.” 


. v 
4 V. . 


Before the court can enjoin the action of the mayor and city coun- 
cil on the ground that they were acting under an ordinance that was 
ex post facto in its character, it must appear from the bill that such 
was the fact. A simple allegation to that effect is not enough. The 
ordinance should be set out so that its vice is apparent. This has not 
been done. The allegation in the bill is, that Sheedy and Saunders, 
the informants against Parsons, “did procure the passage of another 
and different and ex post facto ordinance, granting to the said com- 
mittee of three, instead of the council of twelve members, as by said 
ordinance required, the right and power to try the facts as alleged in 
said charges, and make a report thereon, and if they saw fit, to report 
to said mayor and city couneil that the office of police judge should 
be declared vacant, and the mayor should fill the office of the said 
police judge, now orcupied by your complainant, with some other . 
person.” : 


Now the meaning of these averments is, that the tribunal before 
which Parsons was to be tried was changed so that the hearing of the 
testimony and the investigation of the charges should be first had 
before a committee, instead of the whole council. 


Such a law or ordinance is not ex post facto. 


(17) 


“The term ez post facto, as employed in our national and state con- 
stitutions, has reference exclusively to criminal laws, though in ‘ite 
literal signification it might apply to civil jurisprudence as well. To — 
be er poxt facto the enactment must—(1) fix criminality to an inno- 
cent act done before its passage, (2) aggravate a past offense and make — 
it greater than when committed, (3) inflict a heavier punishment than 
the law annexed to the offense when committed, or, (4) authorize a 
conviction upon less evidence than the law required at the time of the 
commission of the offense.” 


Wade on Retroactive Laws, section 271, and cases cited. 


The allegations in the bill do not bring the ordinance in question 
within either of the above descriptions of an ex post facto law. The 
bill simply avers a change of procedure, 


“‘ Changes in law which affect the procedure by which crimes are 
punished may take effect upon previous acts without violating the 
constitutional prohibition of ca post facto laws. These words relate 
to crimes, not to criminal procedure. * * * The citizen has no 
right to demand a trial in a particular court, or according to a partic- 
ular mode of procedure. * * * So where the place of trial was 
changed, by revising the jurisdiction of a superior court as to offences 
of which an inferior court had exclusive jurisdiction at the time 
alleged as the date of the offence, the enactment was held not to be, 
for that reason, ex post facto.” 


Wade on Retroactive Laws, sec. 283. 


If the court will examine the ordinance in question, it will appear 
that the punishment or penalty for misconduct in office, and the rule 
of evidence of such misconduct, was not changed by the new ordi- 
nance ; it differs from the old ordinance in authorizing the council to 
refer the investigation in the first instance to.a committee. The.alle- 
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gations in the bill that defendantsthreatened and intended to suppress 
part of the testimony or proceed to a final judgment without reading 
the testimony, has no bearing upon the point under discussion. The 
vice and infirmity must exist in the Jaw, not in the proceedings, which 
may be wholly unauthorized by the law. 


Gut v. State ef Minnesota, 9 Wall, 35. 


In any event the prohibition against ea post facto laws has no appli- 
cation to the ordinances and by-laws of a municipality. It only ex- 
tends to the laws of a state. An ordinance authorizing a person to be 
punished for an offense which was‘not an offence when committed 
would be void as not authorized by its charter, but if the charter was 
not an ea post jacto law, the ordinance would not contravene the con- 
stitution of the United States, which prohibits any state from passing 
a bill of attainder or ea post facto law. 


vI. 


The other averments in the bill, that the ordinances contravened 
the constitution of the United States, by depriving him of his office 
without a trial by jury and due process of law, are without merit. 


Donahue vs. County of Mill, 100 TIL, 94. 


I quote from the opinion of Mr. Justice Walker: 


“We are referred to the second section of the bill of rights, which 
declares that ‘no person shall be deprived of life, liberty, or property 
without due process of law,’ as controlling this question : that under 
this provision appellant could only be deprived of his title to or prop- 
erty in the office by a trial and judgment in a court of law ; that no 
other trial, before any other tribunal, would be by due process of law, 
and that the general assembly had no constitutional power to provide 


any other mode of trial. It is impossible to conceive how, under our 


torm of government, a person can own or have a title to a govern- 
mental office. Offices are created for the administration of public 
affairs. When a person is inducted into an office he thereby becomes. 
empowered to exercise its powers and perform its duties, not for his, 
but for the public benefit. It would be a misnomer and a perversion 
of terms to say that an incumbent owned an office or had any title 
to it. ? i 

“The doctrine on this subject is thus stated in the case of Connor 
vs. the Mayor of New York, 1 Selden, 285. It was there said: 
‘Public offices in this state are not incorporeal hereditaments, nor have 
they the character or quality of grants. They are agencies. With 
few exceptions, they are voluntarily created, and may be an any time 
resigned. They are created for the benefit of the public, and not 
granted for the benefit of the incumbent. Their terms are fixed with 
a view to utility and convenience, and not for the purpose of granting 
emoluments during that period to the office holder. * * * The 
prospective salary or other emoluments of a public office are not prop- 
erty of the officer, nor the property of the state. They are not prop- 
erty at all, They are like daily wages unearned, and which may 
never be earned. The incumbent may die or resign, and his place be 
filled, and his wages be earned by another. The right to the compen- 
sation grows out of the rendition of services, and not out of any. con- 
tract between the government and the officer that the service shall be 
rendered by him.’ 


“This is correct in the sense that the officer does not own the title 
to the office in the manner that men own property; but by his com- 
mission or induction into office he acquires the legal right to exercise 
its functions, and to receive the emoluments that he earns, until the 
end of his term or until his resignation, removal, or its forfeiture.” 
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The mayor of a city, being its chief executive officer, will not be 
enjoined from executing a law because it is unconstitutional. | 

“Tn general, it may be said that courts will not interfere by injunc- 
tion to restrain officers of a state from compliance with a law of a state 
requiring the performance of a public duty at their hands. They 
will not enjoin such officers from receiving bids for a public loan and 
issuing stock therefor when such duty is imposed upon them by law ; 
eren though the law under which they are acting is alleged to be wneon- 
shitutional. 


& ¢ + 


High on Injunctions, Sec. 1326-1323. 


“A bill for an injunction will not lie against the president of the 
United States, to prevent him from executing a law of congress, on 
the ground of its unconstitutionality, since the judicial department of 
the government has no power to interfere with the executive in the 
performance of his duties. Nor will a bill of such a nature be enter- 
tained in a court of equity, because it describes the president as a cit- 


izen of a state.” 


In conelusion we quote again from the case of Dickey vs. Reed, 


supra Fy 


“ Whilst the writ of injunction is one of the mest important in the 
law, by affording preventative relief—in fact, is indispensable to the 
complete administration of justice—it is one, from the facility with 
which it may be obtained, that_is liable.to great abuse, when granted 
to temporarily restrain the action of parties until hearing is had. 
And the whole tendency seems to be towards its improvident use and 
Whilst its use is absolutely essential to the admin- 
istration of equitable relief, it has its limits, and the policy would 
not be wise, nor would it promote justice, to extend its use to causes 


consequent abuse. 


€33) 
of doubtful right, or to accemplish ends where there are. other 
adequate remedies. The whole tendency of our jurisprudence has 
been to enlarge its scope, and it is nuw used in cases where formerly 
no one supposed it could be rightfully applied, and the present ten- 
dency is to reach a point which, when reached, will compel the gen- 
eral assembly to intervene to restrain the abuses it will produce, and 
it is believed to have yrown out of the expansion of preemies not 
infrequently of doubtful correctness.” 


If the court has jurisdietion it should vindicate its dignity, but it 
should not be jealous of or encroach on a prerogative it does not pos- 
sees. It seems to these petitioners that. for the court to take jurisdic- 
tion in a case like this would be destructive of the right of a munic- 
ipality to regulate its internal affairs and administer its government 
according to its best judgment and discretion, by the removal of un- 
worthy and the appointment of worthy officers. 


As bearing upon the general question of jurisdiction and the per- 
sonal liberty of the citizen, I quote from the opinion of Mr. Justice 
Miller in Ex Parte Lange, supra: 


“Tt is no answer to this to say that the court had jurisdiction of 
the person of the prisoner, and of the offence under the statute. It by 
no means follows that these two facts make valid, however erroneous. 
it may be, any judgment the court may render in such case. If a 
justice of the peace, having jurisdiction to fine for a misdemeanor, and 
with the party charged properly before him, should render a judg- 
ment that he be hung, it would simply be void. Why void? Because 
he had no power to render such a judgment. So, if a court of general 
jurisdiction should, on an indictment for libel, render a judgment of 
death or confiscation of property, it would for the same reason be 
void. Or if, onjan indictment for treason, the court should render a 
judgment of attaint, whereby the heirs of the criminal could not 
inherit his property, which should by the judgment of the cuurt be 


(22) 


3 ‘confiscated to the state, it would be void as to the attainder, because 
i | in excess of the authority of the court, and forbidden by the Consti- 


a - tution. 
hie * * * * * * * 


“There is no mure sacred duty of* a court than, in a case properly 
before it, to maintain unimpaired those securities for the personal 
rights of the individual which have received for ages the sanction of ) 
the jurist and the statesman ; and in such case the narrow or illiberal 
construction should be given to the words of the fundamental law in 
which they are embodied.” _ 

N . “ 

I submit that the writ of habeas corpus ought to issue on behalf of 

the petitioners, and they be released from their unlawful detention 


and imprisonment. 


G. M. LAMBERTSON, 
Attorney for Petitioners. 
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IN THE 


Supreme Court of the United States. 


a. 
_ 


In the matter of the application of Andrew J. Saw- 
yer et al. for a writ of Habeas Corpus. 


a 
o— 


May it please the Court : 


This action was brought by Albert F. Parsons in the cir- 
cuit court of the United States for the district of Nebraska 
to restrain the petitioner herein from removing him from the 
office of police judge of the city of Lincoln. Due and regu- 
lar service was made upon all of the petitioners, and, after 
service upon petitioners of the restraining order, all of them, 
in the most deliberate and positive manner, violated the or- 
der of injunction granted by the Honorable David J. Brewer, 
circuit judge of the eighth circuit. It has been urged that 
the sole question for the consideration of this court is, had 
the circuit court jurisdiction? It has been argued with com- 
mendable zeal that it is a principle of universal force that 
the judgment or order of a court having jurisdiction must 
he obeyed, no matter how clearly it may be erroneous ; but 
when a court having no jurisdiction makes an order, it need 
not be obeyed, and for the disobedience of such an order 
there can be no contempt of court. But permit me to 
say that a party proceeded against for disobeying an or- 
der or judgment of a court is never allowed to allege, 
as a defence for his misconduct, that the court erred in 
its judgment. He must go further and make out that in 
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point of law the court had no right to judge between the 
parties upon the subject, and the question of jurisdiction 
does not involve the inquiry whether the case made by Par- 
sons, in his bill of complaint, entitled him to relief, or 
whether law or equity was his proper remedy, but only 
whether the court had power to decide if it entitled him to 
relief or not ;-for had the court jurisdiction of the subject- 
matter then the contempt was made out, and the writ of 
habeas corpus cannot be made to subserve the purpose of a 
writ of error, and the court will only grant the writ to ex- 
amine.into the authority of the court below to act at all. 
People v. Stuntevantss 9 N. Y., 266, and cases cited. 
Ex parte Com. ‘Virginia, 100 U. S., p. 339. 


Again, the jurisdiction of the circuit court of the United 
States very often depends upon a question of fact, as in 
this case, where the complainant, Parsons, presented his 
bill to the honorable judge claiming that he was being tried 
by a committee of three persons, under an ex post facto 
law; that they were about to deprive him of his property 
without due process of law, and that they were denying to 
him the equal protection of the law. If this should turn 
out to be true, would any court of competent jurisdiction 
deny that the restraining order was valid? But questions 
of the amount involved, of citizenship, of colorable or real 
owners, of the matter in dispute, are all questions of fact ; 
and it may turn out that at the end of an action the circuit 
court has not jurisdiction; but the circuit judge cannot de- 
termine these questions of fact in advance of the trial, 
and the circuit judge could hardly be expected to reject 
or refuse to entertain a bill presented to him, plainly and 
clearly stating to him that this individual was, by the con- 
nivance of gamblers, who had large wealth and_ infln- 
ence in this city council, being presecuted by and under 
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an ex post facto law; that his property was being taken 
from him without due process of law, and that he was not 
accorded the equal protection of the law. Must not the 
judge act, then, upon the matters set up in the bill, and if, 
upon the face of the bill, facts were stated which, if true, 
gave the conrt jurisdiction over the subject-matter, with 
power to hear and determine enough of the facts to deter- 
mine the final jurisdiction of the court, and that, in the 
meantime, the respondents therein be restrained from doing 
any of the acts complained of? Again, it is urged that there 
is no allegation of » money value of $2,000.00 in the bill, 
and therefore the court has no jurisdiction. Can it be that 
a formal allegation of this kind is fatal to the jurisdiction ? 
Is it more proper to attack such a matter by motion, or by 
disregarding the order of court? Has not the complain- 
ant the right to he protected and amend a simple allegation 
of form? Or shall the process of the court be disregarded, 
and the complainant permitted to amend his bill afterwards ¢ 


SECOND. 


So, your honors, we shall insist that, not only by the stip- 
ulation filed in the circuit court, but by the conduct of de- 
fendants in that action in violating the order of injunction, 
all of the facts set forth in the bill are admitted to be true ; 
that Mr. Parsons was elected to his office in April, A. D. 
1886 ; that all his rizhts to that office became fixed and de- 
termined at that time; and that no subsequent law could 
alter or change his rights thereto, unless the same was rea- 
sonable and constitutional within the meaning of the laws 
of the land at that time in force. | 

It is further admitted that he is a citizen of the United 
States and a resident of this district ; and that he was hold-. 
ing his term of oftice at all times mentioned in the bill; and 
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that said defendants are the councilmen of the city of Lin- 
coln, and that Sawyer is its mayor; that the said Sheedy 
and Saunders are, and for years have been, common gam- 
blers in said city, and are men of large wealth and influence 
with and in said city council; and that they filed the charges 
against this compainant, and that the mayor referred said 
charges to said committee, who reported it back to the coun- 
cil; that the city had no right or authority to render a ver- 
dict or judgment apon the charges aforesaid. 

It is also admitted by these defendants that said Sheedy 
and Saunders being common gamblers, but men of large 
wealth and influence in said, city council, at once, and long 
after the said charges had been filed against this complain- 
ant, and after the committee had reported back to the 
council the said charges, that these gamblers procured the 
passage of a new and, as we claim, an ex post fuctv ordi 
nance. It is further admitted that said mayor re-referred 
said charges to said committee, who now claimed that, under 
the new ordinance, they had the right to proceed against him 
and inquire into said charges. It is also admitted that they 
denied to him a trial to a jury, and that no material evi- 


dence was offered against complainant, except by certain 


gamblers and pimps, and that said committee untruthfully 
reported to the said council that all the evidence was trans- 
mitted to them, and fraudulently so, to suppress a certain 
book offered in evidénce by complainant Parsons, which 
book is in the handwriting of said Gus Saunders, and which 
was done to favor, aid, and protect said gamblers, and to 
fraudulently obtain the removal of Parsons from his oftice. 
It is also admitted that they charged him with one crime, 
and convicted him of another. 

All of these facts stand admitted as true, and the viola- 
tion of the order can only be justified under the one condi- 
tion, that is ; did the court have jurisdiction of the subject- 


Sak tee 


o 


matter of this action ?.and do the facts admitted, as alleged, 
raise a Federal question ? 


THIRD. 


This leads us to the order and to look at what the court 

has done. It reads: 
“Sr. Louss, Sept. 24, 1887. 

‘Qn reading the within bill, it is ordered that defendants 
show cause, on Monday, the 24th day of October next, or 
as soon thereafter as counsel can be heard, at the court- 
house in Omaha, before this court, why a preliminary in- 
junction should not issue as prayed for, and that in the 
meantime it is the order of this court that they be restrained 
from doing any of the matters sought to be enjoined.” 


And in this connection, I hope I may be pardoned in re- 
ferring to the fact that the district judge was out of his 
district when this order was made; that it was made return- 
able on the day that he was expected to return to his home ; 
that it was very fair towards the defendants, and shows a 
disposition on the part of the court to treat the defendants 
in every way with respect; but these defendants disregard- 
ing fairness towards them, openly and publicly boasting that 
the honorable circuit judge had neither the power nor the 
courage to punish them, if they did violate this order out- 
rageously, and in a spirit of bravado, calmly deliberating and 
speculating upon the power and courage of the circuit judge, 
by a series of motions and votes, and defying both the 
court and the judge, proceeded to and did violate this order. 


Fourtu. 


Again, we claim that Aabeas corpus will not lie in this 
action, for the order of commitment is in the nature of a> 
final judgment, which the Supreme Court has no power to 
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review ; the return on the writ would show a sufficient cause 
for imprisonment, and therefor it will not be granted. 

1 Curtis’ Commentaries, sec. 204. 

Ex parte Kearney, 7 Wheaton, 38. 


And these cases are in point, while ex parte Roland (104 
U.S.) is not. In the last mentioned case the parties had 
done all that was possible for them to do in the tax pro- 
ceedings therein mentioned. While in this action the parties 
have done all they could, and are doing all they can to de- 
feat the order of the court. Suppose that in the Roland 
case the parties had not shown to this court,that they had ex- 
hausted all powers on their part to collect the tax, and that 
this court could have seen a clear duty for them to perform, 
would this honorable court then have discharged Roland ? 
Would youn not have said, go and do your full duty, and 
after that you will be protected. But having found that 
they had done all that it was possible for them to do, the 
court rightfully held it would not require them to perform 
an impossibility. 

So to in Ex parte Fish, 113 U.S., the court was absolutely 
without jurisdiction ; there was no law whatever to compel 
Mr. Fish to answer under oath the questions propounded 
tohim. But that is not this case, nor is it similar to the case at 
bar. Judge Brewer had jurisdiction not only of the whole 
action, but without doubt of the subject-matter of the action, 
and instead of obeying the order these parties have done all 
they could in the most outrageous manner to obstruct and 
hinder the court and preventing these gamblers from injur- 
ing Mr. Parsons. 

The Supreme Court has no jurisdiction to review the judg- 
ment of the circuit court imposing a fine for violation of an 
injunction issued by that court. 


New Orleans v. N. Y. Steamship Co., 20 Wall., 387. 
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Fiera. 


It is claimed and alleged by my client, that the trial, find- 
ings of fact, and all acts and doings of the said city council, 
and the ordinance which was in force when these charges 
were first filed, as well as the ordinance passed by said gam- 
blers while these proceedings were being had, were and are 
illegal and void, and contrary to, and in conflict with, and 
prohibited by, the Constitution of the United States, in that 
he has been, and is threatened to be, deprived of hid prop- 
erty without due process of law, and that he has heen de- 
nied, and is threatened to be denied, the equal protection of 
the law. And that he is threatened and is being tried by 
said council under an ex post facto law. All of which he 
claims are his federal rights, and he demands protection 
from stich acts by the powers of this honorable court. 

And we shall now inquire, has this complainant been, or 
was he threatened to be, deprived of his property without 
due process of law ? : 

That Parsons was police judge, and entitled to all the 
honor, profits, and emoluments of his office, stand admitted. 
His vested rights in and to all thereof were fixed and de- 
termined in April, 1886, and that he had a property right in 
his said office cannot be questioned ; but, if denied, he surely 
had a right to a trial, in which he could have the right that 
process be served upon him, and in which trial he could de- 
mand and have the right of process to compel his witnesses 
to be present and testify for him. Such a trial that he 
could compel the production of all his evidence after it was 
taken, and have his jury see and hear it read, and have the 
right to examine and consider it ; such a proceeding against 
him that he could demand a jury, together with his right of 
challenge thereto, or from which, in the due course of ap-, 
peal, he would have this most important right granted to 
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him before it reached a conrt of last resort in the State tri- 
bunals; such a trial and in such a tribunal that he could 
not be charged with one crime and convicted of another. 

This makes it necessary that we should examine the law 
under which these proceedings were had, and for us to de- 
termine their effect upon the complainants, and see if he 
has, as declared by Chief-Justice Waite, “ In the due course 
of legal proceedings, according "to those rules and forms 
which have been established for the protection of private 
rights#’ been accorded such rights as should be accorded 
all other persons within the State of Nebraska, and guar- 
anteed by the Fourteenth Amendment. 

It is clear from an inspection of the allegation for the 
order of injunction, that it is .possible, and’ alleged and ad- 
mitted in this case to be a fact, that by this ordinance wit- 
nesses could only be coaxed forward to testify for Parsons, 
they could not be compelled to appear, and that after doc- 
umentary evidence was preduced it was possible it should 
be suppressed, where the presumption of innocence is borne 
down and the burden of proof is thrown upon the defend- 
ant. Where gamblers of large wealth and means might, in 
some secret and unfair way, prejudice the minas of those 
who occupy. the duuble relation of court and jury over all 
these rights, claimed by my client to be the most sacred, it 
seems to be possible under this kind of a proceeding to un- 
truthfully report to some of these jurymen, if such they 
may be called, that all ‘of the evidence is reported to the 
“full beneh,” if such expression may be used, when in fact 
it was not, and where all of said evidence can only be pro- 
duced after written demands are filed with the clerk of the 
city, and demands therefor made in open council, and after 
the greatest annoyance and inconvenience to the ac- 
cused. It was pvussible for gamblers and others to so 
use their efforts in such a proceeding, that a fair and 
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honest trial could not be had, in order that the accused 
should be ousted from his office, it seems to be and was 
possible, to charge him with one crime and convict him of 
another. And is not the picture of oppression complete, 
when I say to your honors that no appeal is allowed by the 
Nebraska law from such a proceeding and no power under 
that law to prevent injustice being done or stayed, and at 
most only an uncertain remedy by writ of error to the dis- 
trict court, where he could not obtain a trial to a jury, 
and we ask in all fairness can this be called “due process 
of law?” Is this a course of legal proceedings according 
to those rules and forms which have been established for 
the protection of private right. 


SIxTa. 


Again, section eleven of the Constitution of the State of 
Nebraska declares : “That in all criminal proceedings the ac- 
cused shall have the right of trial by jury.” 

That this is a criminal proceeding is admitted and argued 
by these defendants, and we claim that herein is a denial of 
the equal protection of the law, within the meaning of the 
Fourteenth Amendment, and that immunity from any such 
discrimination is one of equal right to all persons, and that 
any withholding it by a State is a denial of the equal prv- 
tection of the laws ; and that immunity from such unfriendly 
discrimination is placed by this amendment under the pro- 
tection of the General Government and guaranteed by it; 
and that protection will be granted whenever a citizen in- 
vokes the power of this honorable court. 

The inhibition contained in the Fourteenth Amendment 
means that no agency of the State, nor of its officers or 
agents by whom its powers are exerted, shall deny to any 
person within its jurisdiction the equal protection of the 
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law, and whoever by virtue of public position, under a State 
government, deprives another of property or liberty without 
due process of law, or denies or takes away the equal pro- 
tection of the law, violates this constitutional inhibition, and, 
as he acted in the name and for the State with State power, 
his act is that of the State. (2 parte Com. of Virginia, 
100 U. S., 313, secs. 3 and 4 of head notes). 

The prohibitions of the Fourteenth Amendment are ad- 
dressed to the States, and are to a degree restrictions upon 
State power, and it iathese that Congress is empowered to 
enforce against State aetion however put forth, whether that 
action be executive, legislative, or judicial, and such enforce- 
ment is no invasion of State sovereignty. (Hz parte Coles, 
100 U.S., p. 339 ; Cooley on Const. Lim., 198, 199). 

And so we claim that such a proceeding as this, wherein 
all the private rights of man are surely involved and all 
denied, that it cannot be due process of law within the 
meaning of the Fourteenth Amendment. 

Again, section 11 of the enabling act, permiting Ne- 
braska to come into the Federal Government, says : 


“That from and after the admission of the said State of 
Nebraska into the Union, in pursuance of this act, the laws 
of the United States, not locally inapplicable, shall have the 
same force and effect within the said State as elsewhere 
within the United States.” 


And section 14 of the organic act says, “that the Con- 
stitution and laws of the United States shall have the same 
force and effect within the State of Nebraska as elsewhere 
within the United States.” 

The object and purpose of this strong language is appar- 
ent, when we consider the circumstances and history of 
these wise provisions. But, without reviewing at great 
length such an interesting inquiry, we may only say, that 
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the Fourteenth Amendment had been adopted prior to the 
admission of Nebraska, which occurred in 1867. Hence it 
was a proper limitation for the Federal Government to place 
upon the new State, which was carved out of territory pur- 
chased by Federal money ; and when the claim is made that 
Judge Brewer was interfering with the domestic and inter- 
nal affairs, or with the reserved rights of the people of this 
State, it may well be asked, what was the compact between 
the State of Nebraska and the Federal Government at the 
time she was admitted to the Union? And, as said by Juas- 
tice Strong in er parte Virginia, “ this is not an nese 
ence with the local concerns of the municipal power.” 

Ez purte Com. Virginia & J. D. Cole, 100 U. S., 339. 

Hober v. Rielly, 53 Pa. St., p. 112. 


Again, it is claimed that by the law of March 3, 1887, 
this court has not jurisdiction, and that by the passage of 
that act no action can be brought in the circuit court unless 
the same involves a money value of two thousand dollars, 
exclusive of interest and costs; and it is claimed that there 
are no civil rights to be enforced now by the Federal courts, 
unless a cash value therein can be shown of upwards of two 
thousand dollars. 

This cannot be. Sec. 5 of said act clearly saves all these 
rights, and the act of 1875 is in identical language of act 
of 1887, so far as an action involving the construction of 
Federal Constitution, laws, or treaties are concerned. Bat 
suppose that every act of Congress creating jurisdiction of 
the circuit court is repealed by the act of March 3, 1887, 
still we claim that under the original Constitution and the 
Fourteenth Amendment the circuit court would have juris- 
diction to prevent a person from being tried upon an ex post 
facto law, or from being denied any of what I may term 
his civil rights, gaaranteed and protected by the Fourteenth 
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Amendment. They area higher law than the act of March 
3, 1887, or any act of Congress, and it would still be the 
duty of the circuit court or of this court to enforce the law 
and protect its national citizens. 

Er parte Virginia, 100 U.S., p. 313. 

Ex parte Wm. Royal, 117 UW. S., 241. 


And we can amend the bill and show more than $2,000.00 
involved, and now have leave of court to amend to show 
that more than $2,000.00 dollars is involved in this action, 
and we insist to be tried by such a tribunal as this and to 
be denied all the rights and grant them to all other citizens 
of the State of Nebraska is not equal and just to Mr. Par- 
sons; to grant to all other citizens a trial to a jury who can 
challenge any person called as a juror whom he believes is 
prejudiced or influenced against him, who can compel wit- 
nesses to attend and give evidence, can have a judge who is 
learned in his profession and in some degree held responsi- 
ble to the public for his conduct, who will admit and reject 
evidence, to have all his evidence produced in the presence 
and hearing of bis jury, where counsel can use and see it, 
and yet denied by this law to Par-ons, will any judge say 
that such a law is not prohibited by and in conflict with 
these Federal rights, and a denial of the equal protection of 
the law ? 

The right of trial by jury is guaranteed by the constitu- 
tion of the State of Nebraska in all criminal proceedings, 
and the constitution of the jury is a very essential part of 
the protection, by snch a mode of trial, intended to be se- 
cured to the citizen. The very idea of a jury is a body of 
men composed of the peers or equals of the person whose 
rights it has been selected or summoned to determine, that 
is, of his fellows, neighbors, and associates, and wherein it is 
made impossible for what is called “ packing juries.” 


In view of these considerations, it is hard to see why this 
law, or ordinance, of the city of Lincoln, should not be re- 
garded as discriminating against Mr. Parsons when he is 
put upon trial for this alleged criminal offence. It is not 
easy to comprehend how it can be said, while every man in 
a criminal proceeding within this State is entitled to a jury 
trial under the Nebraeka Constitution, and by these pro- 
ceedings, Parsons should be denied this right that he is 
equally protected by the law with the former. Is not the 
protection of liberty and property a legal Federal right un- 
der this amendment? And is it not a denial of the equal 
protection of the law ¢ The Fourteenth Amendment makes 
no attempt to enumerate the rights it designs to protect ; 
it speaks in general terms, and those are as comprehensive 
as possible. Its language is prohibitory, and every prohi- 
bition implies the existence of rights and immunities, promi- 
nent among which is an immunity from an inequality of 
legal protection, of liberty or property, and any State action 
that denies this immunity to a citizen is in conflict with the 
Federal Constitution. 

Strander v. Virginia 100 U. S., 312. 


And the Fourteenth Amendment is broader than the 
statute which authorized a removal of a suit under section 
641, which authorizes a removal before trial or hearing ; and 
the violation of this constitutional provision when made by 
the judicial proceedings of the State may be and generally 
will be after trial or hearing hascommenced. It is during 
the trial or hearing that the defendant is denied equality of 
legal protection nor can he know till then that the equal 
protection, of the law will not be extended to him ; certainly 
not until then can he affirm that it is denied.. Therefore 
the denial or inability to enforce in the judicial tribunals of 


a State rights secured to a defendant by any law providing . 
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for the equal rights of all persons who are citizens of the 
United States, is primarily, if not conclusively, a denial of 
such rights. | 
Ex parte Commonwealth, 100 U. S., 313 (paragraphs 
3, 4, and 5 of head notes. 


SEVENTH. 


Again; we claim that the ordinance passed after these 
charges were filed is‘er poste facto, in that it took from 
Parsons whatever smnall right he might have had to be tried 
before the “ full bench” or his combined judges and jurymen, 
and changed a substantial right by compelling him to go be- 
fore three instead of twelve councilmen, and herein we insist 
that if, in the selection of a jury and its component parts, can 
involve the equal protection of the law as held in what I may 
term the “ the Virginia cases,” then the passing of a law after 
the offence is claimed to have been committed, and deny- 
ing to a person the right of trial before twelve, and re- 
ducing it to three jurymen or councilmen, is ex post facto. 
It is ex-post-factv within the meaning of the Federal Consti- 
tution, and within the meaning of the decisions of this court, 
Your Honors will remember that the records show that these 


charges were filed against Mr. Parsons on the day 
August, 1887, and on the day of 1887, 
was by the Mayor referred to a committee of three, which 
committee did, on the day-of 1887, re- 


port back to the Mayor and council that they had no right, 
power, or authority to try, or hear, these charges; after 
all this was done, then it was that this ordinance was 
passed. Keeping in mind that all these charges relate 
to the spring and summer of 1886, and that the city char- 
ter of Lincoln was not passed by the legislature until 
June Ist, 1887, you will quickly see how this ordinance 


was to reach back to the year 1886, and attempt to punish 
Parsons for what is claimed he had done at that time. 
Again, the committee reported back these charges, and said 
they had not (nor will it be claimed they had) authority to 
receive or hear any evidence against Parsons. Now it is 
that this council erect a tribunal or build up an unheard-of 
court in which it changes all the rules of evidence, and per- 
mits three only of the council, instead of twelve, to hear and 
determine the same, and «ct upon charges made before the 
ordinance was passed. It permits three, instead of twelve, 
councilmen to act as a jury and to render a finding of fact, or 
verdict, with a conclusion of law, and all against the ob- 
jections of Parsons that this is ez post facto, and they find 
as a conclusion of law that their proceedings are not ex post 
Sacto. 

Here we have Parsons in the midst of a trial claiming his 
Federal rights. Here we find this council denying him not 
only equal protection of the law, but claiming that he shall 
be punished under an ex post fucto law. All of this is alleged 
upon the face of his bill to the circuit court. And is it to 
be wondered at that he found that he had jurisdiction of 
the case or of the subject-matter thereof ¢ 

Suppose we admit that the first ordinance was a good and 
valid one; it gave to Mr. Parsons the right to go to twelve 
councilmen upon these charges, who should all sit at his 
trial, and hear and sce all his witnesses; and all vote upon 
the question of his removal. The new ordinance passed to 
please these gamblers reduced the number to three instead 
of twelve; does not this of itself, ia relation to the offence 
charged or its consequences, alter the situation of Mr. Par- — 
sons tv his disadvantage ; did it not affect substantial rights ? 
If he must take these twelve men for jurymen, must he now 
be compelled tu take three of them, among whom is une 
claimed to be his deadly enemy? Would it not require 
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more and better evidence before the mayor and council, than 


before three of them, who writeup a conclusion of facts 
and law on what testimony they do take ? 
Kring v. Missouri. 107 U.S., 221. 


Again, to be tried by the mayor and council, Mr. Parsons 
might have had the right of process to compel the attend- 
ance of witnesses in his behalf. Under the new ordinance 
persons whom he desired as his witnesses tefused to obey 
the committee, and he was powerless to save his honor, his 
office, or his good name, and in this serious disadvantage 
of a most substantial right we claim this ordinance was 
clearly ex post fucto. 

Again, before the mayor and twelve councilmen, it would 
have been impossible to have tried him for one crime and 
convicted him of another. For no one pretends that he was 
charged by these gamblers with entering into a corrupt 
agreement with them, yet this is all he was found guilty of. 

Again, this committee of three, although reporting back 
to the mayor that this new ordinance must be passed, had 
taken the evidence, and, after the new ordinance was passed, 
simply accepted the evidence formerly taken and found a 
verdict thereon ; all of which must be ex post facto, and of 
which the Federal court ought to take cognizance. 


EIGHTH. 


But an abler judge of the law than I has given an opinion 
that is square in point, and I will herein give to your honors 
all that relates to the jurisdiction or powers of the lower 
court from the opinion of Judge Brewer: 


“I think it fair at the outset as these gentlemen were not 
present the other day when I decided the question of juris- 
diction, if I repeat some things that I said on that day. 
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Counsel for the respondents made an elaborate argument, 
and filed a carefully prepared brief, insisting that if the court 
had no jurisdiction the injunction was void and might be 
disobeyed. Taking the word jurisdiction in one sense of 4 
the term, I agree with his proposition, but I endeavored to x 
show to him wherein I thought that proposition not appli- a 
cable to this case. I think the best definition of the term 
when applicable to a question of this kind is that found in 
the early decisions of the supreme court. There it is de- 
fined as the power to hear and determine, and when a court 
is given the power of hearing and determining it has juris- 4 
diction ; although it may make mistakes either upon the law 2 
or the facts, and in illustration of the fact we might say the 2 
probate courts have no jurisdiction in criminal matters to 
try a man for murder. 

“ If the probate court should assume to try a man for mur- 
der and issue a warrant for his arrest, and take cognizance of 
an indictment of that offence, it might well be said that that 
court had no jurisdiction; but if a court has criminal jurie- 
diction over all offences committed, then the offence is within 
¢ the jurisdiction of the court, and its proceedings are to be 
obeyed, although it may turn out, finally, that the offence, 
if any, was committed just outside of the limits of the county. 
That is a question of fact which may finally throw the case 
out of court; but the court is charged with the duty of in- 
quiring into the alleged criminal offences within the county, 
and, having jurisdiction of that subject-matter, it had a right 
to entertain the case, and it is its duty to examine and pro- 
ceed to judge. 

“It won’t do to say that, because thcre happens to be a 
technical defect in the pleadings, the omission of some vital 
matter which may be corrected, if the subject-matter of the 
inquiry is within the jurisdiction of the court, no one can 
| say the court has no jurisdiction, and the process will be 
disregarded. I put this case as it brings the matter right 
home to the common sense of every man who has practised 
any length of time in the criminal court. It is a well-known 
fact that indictments are found in which there are some 
technical grounds ; that it is beyond the statute of limita- 
tions, or something of that kind. Would it be tolerated in 
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the —— to say the indictment is defective, and I can 


resist, even to death, the processes of the court issued under 
it? The very fact of disregarding such processes issued by 
the court which has no jurisdiction of the subject-matter 
would be a matter of social disorder, and would be enoagh 
to convince anyone that where a court is given jurisdiction 
of the subject-matter of jurisdiction its processes are to be 
regarded ; if there are defects in the proceedings they should 
be brought in the regular order for correction, and if cor- 
rection is refused by the trial court there is ample opportu- 
nity for remedy. 

“This was_a case where the party came and said: ‘ I have 
a right guaranteed to me by the Federal Constitution which 
these defendants are threatening to infringe.” That is a 
question which is within the special cognizance of the Fed- 
eral courts. It would be a gross disregard of official duty 
for a judge when a bill of that kind is presented to say: ‘I 
will not examine your matter. I will not have anything to 
do with your case.’ He said: ‘I have a right guaranteed 
to me by the Federal Constitution and you are sworn to 
listen to my complaint and see if I have any rights that are 
trespassed upon.’ It is the bounden duty of every Federal 
court, as well as every other court, when a party comes and 
says, ‘I have aright guaranteed to me by the Constitution,’ 
to examine his pleadings and see whether he makes ont a 
case. Sometimes a bill may present such a state of facts 
that a court has no hesitation in saying that itis a clear 
case of a manifest invasion of a right guaranteed by the 
Constitution. Others are presented where the court on ex- 
amination in the first instance says that it is a doubtful mat- 
ter. The ordinary course is to say, ‘ Well, if you have 
made a prima fucie showing which calls for mature inves- 
tigation, then I will put you in a position where the case 
may be fully heard arid the proper judgment entered.’ 

“Can it be that when a court acts upon a case alleging 
such facts, invoking the examination and judgment of the 
court upon a matter especially committed to the cognizance 
of that court, that the defendants can say that the court 
made a mistake, we won't pay any attention to that ? 
Take the case but a short time ago, where an application 


was made to Justice Harlan in the celebrated anarchiet case 
for a — and stay of proceedings pending a review 
by the Supreme Court of the United States. Supposing he 
had granted that supersedeas, and the inquiry had gono on 
for hearing before the Supreme Court of the United States, 
we uow know that by the deliberate and un»nimous decision, 
there is no question of Federal cognizance. There is a man 
lying in St. Lonis jail to-day, Maxwell, the man who is 
charged to have killed Preller, tried in the local court and 
sentenced to be hung, that sentence confirmed by the Sn- 
preme Cuart of the United States. 

‘“* A supersedeas and stay of proceedings has been issued 
upon the State court. It might he that that court will say 
there is no Federal question here, and the judgment of the 
State court must be affirmed, but will it be tolerated in this 
country of law and order, where we all feel that we are 
bound to obey the orders of the court, having jurisdiction 
to properly issue for the supreme court of Miseouri or the 
local court of St. Louis, to say the Supreme Court of the 
United States have no jurisdiction; there. is no Federal 
* question involved here; we will go on and hang this man ? 
Supposing that were done, how soon would the foundation 
of social order be upset? What would the effect of the 
Supreme Court of the United States, in case there should 
be a disregard of the writ thus issued % Although, as in the 
anarchist case, they may finally say there is nothing for us 
todo. There is no Federal question. There is nothing 
that justifies us in the proceedings of the State court. So, 
it may be in this case, when we come to a final inquiry and 
both sides are heard, we may be satisfied that nothing justi- 
fying the action of the Federal or any other court is in this 
case.” 

‘‘ Connsel say there is no jurisdiction and no Federal ques- 
tion involved. Perhaps no person knows better than the 
judges of the Federal courts scattered throngh the land how 
difficult it is to say whether a party has or has not a right 
protected by the Federal Constitution. Those nine gentle-~ 
men who constitute our court of final resort at Washington 
are constantly wrestling with questions, and doubt and hesi- 
(ation, attempting to determine the limit which the Federal 
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Constitution, with its old and more recent amendments, have 
placed upon the power of various States. No man can say 
absolutely to-day what the limitations, or the extent of the 
limitations, which those amendments have placed upon the 
power of the State. The best men at Washington are try- 
ing to solve that question, and to say just how far this Four- 
teenth Amendment and the other recent Amendment have 
restricted the power of the State. He is simply a foolhardy 
man, | care not who he may be, who will attempt to say 
that he knows exactly what limitations, In any and all cases, 
have been placed by these amendments on the powers of the 
States, and I think I may safely say that in no circuit and 
before no judge have there come more and more varied 
questions under that Fourteenth Amendment, as to the ex- 
tent of its limitations of the powers of the State, and it is 
a confession of weakness or ignorance, in my judgment, to 
sav that [am groping, and do not know what will finally 
be the declared limits of that Amendment, and say when a 
case of this kind is presented.” 


Therefore, I respectfully submit that a writ of habeas 


corpus ought not to be granted. 


L. C. BURR, 


al fluorney tor wl. F. Parsons. 
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Supreme Court of the Wnited States. 


a 


Ex parte in the matter of Andrew J. Sawyer et al. 
Petition for Habeas Corpus. 
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The attorney for the complainant in the court below, in his 
brief filed in this court, pretends to give all that part of the 
opinion of Judge Brewer relating to the jurisdiction of the 
court ; but there are some words, doubtless inadvertently omit- 
ted, to which the court’s attention is directed. On page 19 
of the brief of Mr. Burr, before the word “counsel ” in the 
third paragraph, these words should be inserted: “It is a 
doubtful case.” Again, the court says, immediately following 
the close of the quotation from Judge Brewer’s opinion in 
Mr. Burr’s brief: “I said the other day, and I say now, 
that I have no certainty of opinion that it is a case in which 
the court would finally declare that it had jurisdiction.” 
These quotations emphasize the great doubt in Judge 
Brewer’s mind as to his jurisdiction of the case. 

In order that the whole opinion of Judge Brewer may be 
laid before the court I give below that portion of Judge 
Brewer’s opinion which is omitted from Mr. Burr’s brief. 
It is a complete vindication of the characters of the peti- 
tioners, and fully exonerates them from the charge that 
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they were in collusion with, or had any connection with; gam 
blers. 

I give the remainder of Judge Brewer’s opinion, and in 
justice to him it is fair to say that the quotations contained 
in Mr. Burr’s brief and herein, are copied from the steno- 
graphic report published in the Omaha Bee. There was no 


written opinion delivered. 


“Passing now from the question of jurisdiction for, if 
there be jurisdiction = progess is violated, there is but one 
thing left for a judge to do, and that 8 to punish. The 
question of punishment is one not to be arbitrarily exer- 
cised, but to be exercised in the sound discretion, having 
reference to all the facts of the case.- The statutes of the 
United States vest the various Federal judges with power 
to punish with fine or imprisonment for contempt, and no 
limitations, or few at least, are expressed ; so that it is un- 
deniably true that every judge has this power in his hands 
in matters of contempt, and if one so far forgets the obli- 
gations of his provision as to seek to gratify personal feel- 
ing, or treat any disobedience of its orders as a personal 
wrong, there is nothing in the statute which will stay his 
hand from the severest kind of penalty ; but thus far, it has 
been true, and, I trust, always will be, that no man will 
come into possession of such vast power and responsibility 
who does not feel a sense of that responsibility, and by rea- 
son of the fact that to him is given that large power that 
he will be constrained to exercise it cautiously, not with any 
disposition to oppress, not with any disposition to show that 
he has the power, but simply with one desire—to so exer- 
cise that power as to preserve the dignity of the court, and 
to see that its processes is by everyone everywhere obeyed. 
If a party disobeyed the process by ignorance, uneducated, 
friendless, a court would look upon this matter with consid- 
eration, and say when you have disobeyed the process, I 
consider your surroundings, education and experience, and 
@ mere nominal punishment is enongh to punish you and 
deter others. If on the other hand, the men are of high 
standing, with wealth and power at their backs, the court 
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could not say: there is large power, there is large wealth, 
there is high position, and a mere nominal punishment would 
let them off. Every sensible man would say that the court 
did not come up to the responsibilities of its office. 

‘‘ That there was more danger in this country from dis- 
obedience to the order of the court by men who felt that 
they were hacked by wealth, position, an: power than by 
the poor, ignorant, and friendless. Take, for instauce, some 
of these gigantic railroad corporations with their enormous 
capital and thousands of employés, if the manager or any 
of the officers of the corporation should disobey the process 
of the court, would not every sensible man feel that the 
court was wanting in its self-respect, and did not appreciate 
the responsibilities of ita position if a ringing punishment 
was not inflicted so that every man, no matter how high he 
may be, may feel that the process of the court is security, 
and must be obeyed, and that the humblest may come in 
and feel that his rights will be protected, and no power, 
wealth or position can strive against it. 

“ Another consideration is this, suppose it appears that 
the parties disobeyed the injunctions of the court from cor- 
rapt motives. They want to make personal gain and they 
speculate upon the chances of making by disobeying the pro- 


" ceases, they calculate the court will im a certain fine and 


they can make more money by disobedience than by obedi-— 
ence. In a case like that, would not everyone feel like teach- 
ing them that there is no such thing as speculating on the 
processes of the court by a ringing punishment that they be 
taught that they can never make anything by disobeying the 
process? On the other hand if it appear that the respond- 
ent acted with no corrupt motive, personal or official, be- 
lieving that under the circumstances there were other facts 
which the court did not have cognizance of, would not the 
court say, while you have violated this process of the court, 
I appreciate the fact that there has been no wanton viola- 
tion of the process to gain personal ends and that you have 
acted from your standpoint of duty, how could a court under 
those circumstances be justified in going to the extreme in 
the matter of punishment? In this case it is fair for me to 
say, and it is my duty to these respondents, that I say that 
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I am happily disappointed in what I feared might be the 
fact. I have been very familiar with many councils in many 
' States, and it is frequently, the position being one of not 
much compensation, yet being one of a great deal of responsi- 
bility and irritation, that many men go into that, council not 
looking after the interests of the public, but to subserve 
private ends. I have faced many, councils, many of whom 
represented in their lives, their associations and their busi- 
ness, not the better elements of society. 

‘“‘ When it was made to appear to me that these proceedings 
were instituted by gamblers, after as was stated the 
police judge had seized their implements and was putting 
an end to their business, I feared it would be developed that 
this council would be like many other councils, some of 
whom would have busihess connections and %ocial relations 
or personal affiliations with these gamblers, and were using 
their official positions to get out of office a man who was 
seeking to put an end to so disreputable a business as theirs. 
I am happy to say, however, from the testimony that has 
been given as to the business of these gentlemen, as well as 
from their personal appearance, that I was mistaken in what 
I feared would be the fact; that whatever they did in the 
matter was not done for the purpose of shielding and pro- 
tecting the gamblers, of Lincoln against prosecution. Of 
course that has changed materially the aspect of the case. 
For, I have no hesitation in saying that if it appeared here 
that these proceedings were conducted by these defendants 
in defiance of the injunction or restraining order served upon 
them for the sake of shielding gamblers from prosecution, 
I should have imposed such a punishment as would have been 
remembered. ) 

“ Another matter should be taken into consideration, and 
that is what circumstances of expiation or wrong or trick- 
ery, fancied or real, provoked the action which was donc. 
It is human nature to resent an act, a wrong accomplished 
by a trick, and we must always recognize that as a part of 
our common human nature, and if parties, whether mis- 
takenly or otherwise, fancy that they have been tricked into 
a position where their proceedings are likely to be baffled, 
it is not to be wondered at that they feel it keenly and the 
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court cannot blind its eyes to such a matter as that. Now 
in this case, defendants say, I do not mean to say that it is 
true, that there was any delay obtained for the purpose of 
seeking this injunctive process, or that there was or was not 
any agreement that everything would be satisfactory if a 
delay was had, but they say in their return that they under- 
stood it so and so, and that they felt and were smarting an- 
der the sense that they had been tricked into consenting to a 
delay which enabled the parties to obtain this injunctive pro- 
cess. Whether they were mistaken or not is a question. If 
they really thonght that they were right and that they had 
been duped, they could not do otherwise than feel irritated 
and smarting under that fancied wrong. So there are these 
various things to be taken into account. 

“ First, they were acting under the belief that they had 
been duped, which, as they say, might permanently bafile 
their efforts. .They also acted under that feeling to which 
I have referred, perhaps superindaced by the experience in 
some criminal cases in this State that the Federal courts 
were usurping powers, and that this injunctive process would 
practically defeat their proceedings to remove, if their act, 
as I think, not from any desire of personal gain, or expec- 
tation of reward, or from any mere wantonness, no mere 
disposition to cay they didn’t care what the court had done 
or ordered, they were going to do what they pleased, but 
acted upon the idea that they had an obligation to the peo- ° 
ple which they must discharge, and discharge it at once. 
These things, all go in mitigation. These things all have in- 
duced me to feel that I would not be justified in imposing 
any imprisonment. 

“ On the other hand, they are gentlemen of character and 
positivn. They represent the second city in this State, as | 
am advised, in wealth, in population, and in business. They 
are the council of the capital city of the State. If the court 
should say that men occupying so high a position can dis- 
regard the process of the courte, what may we expect frum 
men having no such backing of position, respectability, and 
influence ? Can we ask the poor friendless man to obey 
the process of the court if men occupying positions such as 
these gentlemen do, do not? Am I not compelled by the 
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very fact of the respectability of these gentlemen, of the 
position that they hold, to impose such a fine as shall be a 
lesson, not merely a punishment to them, but a lesson to all. 
““T have tried to look at this case in all its phases, and, 
while I am very glad that I was unable to come to the con- 
clusion that no imprisonment should be proper, it will be 
unnecessary, and, therefore, an improper exercise of power, 
to send any one of them to jail. Ihave, on the other hand, felt 
that I could not pass it by lightly, and that 1 ought to im- 
se a heavy fine; I believe that in so doing I shall benefit 
these defendants, and every good citizen of this State, if the 
size of the fine be such that every citizen, high or low, shall 
understand that this is a Government of the law and that 
the processes of the cou}ts are fo be obeyed, and that every 
wrong may be written in the orderly administration of af- 
fairs, ¢ and that no such proceedings of taking the law into 
one’s own hands as was initiated in Chicago can be tolerated 
anywhere. Three of these gentlemen voted against taking 
up these matters ; Mr. Brooks, Mr. Burke, and Mr. Cooper. 
The fine imposed upon them will be $50 each. The mayor 
had no vote, but was enjoined from appointing an officer ; 
he had nothing to do with the removing of the petitioner. 
After that removal was accomplished, although the mandate 
forbade him to make an appointment, I can well see how 
one might say that here is a vacancy of office, not by my 
action, I cannot leave the city of Lincoln without a police 
judge, and .so acted. The same fine will be imposed upon 
him. Upon the other eight the fine that will be im 
will be $600 upon cach one. The order will be that they 
pay this fine and the cost of this proceeding and. stand com- 
mitted to the custody of the marshal until it is paid. 


IT. 


Judge Brewer defines the term jurisdiction as the judicial 
power to hear and determine. When a conrt is given the 
power of hearing and determining it has jurisdictiun, al- 
though it may make mistakes of law and fact. 

That when a man makes a claim that his rights, guaranteed 
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by the Constitution, are being infringed by the defendants, 
it is the duty of the court to hear and determine his care 
althongh the court may finally decide that the court has no 
jurisdiction. The position of Judge Brewer when analyzed 
seems to be that there are two kinds of jurisdiction, tempo- 
rary and final; that a judge may hold a case for the time 
being, until at his convenience he can determine whether he 
has jurisdiction. In other words, he can hear and deter- 
mine whether he will finally hear and determine, and 
all orders made pending the investigation of this ques- 
tion are absolute and of binding force. In tiie very case 
from which Judge Brewer borrows his definition of the 
term jurisdiction as applied to the Federal courts, the court 
takes a different view. 
Rhode Island v. Massachusetts, 12 Peters, 657. 


On motion of the court to dismiss the bill for want of 
jurisdiction, the court say: “ However late the objection has 
been made, or may be made, in any canse, it must be con- 
sidered and decided before any court can move one further 
step in the cause, as any movement is necessarily the exer- 
cise of jurisdiction. Jurisdiction is the power to hear and 
determine the subject-matter in controversy between parties 
to a suit; to adjudicate or exercise any judicial power over 
them. The question is whether, in the case before a court, 
their action is judicial or extra-judicial] , with or without au- 
thority of law, it has power to render a judgment or decree 
upon the rights of the litigant parties. If the law confer 
the power to render a judgment or decree, then the court 
has jurisdiction. 

* * * “But the court is one of limited and special 
original jurisdiction. Its action must be confined to the 
particular cases, controversies, and practices over which the 
Constitation has authorized it to act; any proceedings with- 


8 


out the limit prescribed are coram non judice, and its action 
a nullity. 

“The want or exercise of power if objected to by a party, 
or is apparent to the court‘ it must surcease its action or 
proceed extra-judicially.” 

I take the meaning of the court in the case just cited to 
be that the court must have power to make a final decree 
in the case on the merits, and the court must first decide 
this question before it takes a single step. The moment it 
does anything it exercises jurisdiction. It has no right to 
touch the case unless it has the right to dispose of it on the 
merits, and when it seeks to do anything without jurisdic- 
tion its action is absolutely void.’ Its right to,restrain the 
defendants for a month is one and the same with its right 
to restrain them perpetually. The jurisdiction cannot be 
divided piecemeal to suit either the exigencies of the com- 
plainant or the convenience of the court. 

Neither can the court assume jurisdiction because the 
complainant claims that the court shall hear and determine 
his case. The complainant must by apt allegations of fact, 
in the form prescribed by law, make it appear that the case 
is one in within the power of the court to hear and deter- 
mine. Ifthe jurisdiction depends on diverse citizenship, such 
fact must appear on the face of the bill; if dependent on 
value the value must be alleged; if dependent on the subject- 
matter there must be pertinent and apt allegations of fact 
showing that the subject-matter of the suit is within the 
cognizance of the court. 

The court will indulge in no presumptions. If the juris- 
dictional facts do not appear the court will not presume 
that they may exist ur may be supplied by amendment. The 
court will simply stand on the record. 

Judge Brewer, in his opinion, proceeds on a different 
theory. 
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If the complainant swears that the Constitution has 
been violated, it appears that the court must take his judg- 
ment in the matter for granted. If he alleges that an ex 
post facto \aw has been passed to his injury, the definition 
of an ex post facto law, as it exists in the mind of the peti- 
tioner, must be suflicient for the court until it has had time 
to sec what sort of a law it really was. It isn’t necessary 
for the petitioner to produce a copy of the alleged law for 
the examination of the conrt or to show its date in an offi- 
cial way. The affidavit of the complainant is sufficient. It 
is not even necessary for the complainant to show affirma- 
tively that the pecuniary injury will amount to the mini 
mum sum that gives the coart civil jurisdiction. A general 
allegation that the injury is ‘great’ is apparently sufficient. 

The probability of the truth of the oath of a person 
accused of a crime, alleging a conspiracy of a criminal nat- 
ure against twelve gentlemen holding responsible office, 
partly judicial, is not to be scrutinized even if it is coupled 
with a monstrous allegation that the fountains of justice in 
a great sovereign State are so corrupt that he cannot with 
safety entrust his cause to the ordinary channels and seek 
his rights in the State courts. He has sworn it, and that is 
enough. 

The citation by the judge of the recent writ of error ar- 
gued before the United States Supreme Court in the an- 
archist cases, are as little to the point. An appeal on the 
writ of error is as different in its nature and consequences 
as an injunction to stay proceedings before judgment in a 
State tribunal as possible. Suppose the day before the 
State tribunal at Chicago had submitted the case of the an- 
archists to the jury, the unsupported petition of Parsons or 
Spies had been presented to Mr. Justice Harlan alleging that 
he was about, as he feared, to be unconstitutionally con- 
demned to death in that court, and demanding an injunction 
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commanding the Illinois court to stop right there in the 
trial, and take no further proceedings for or against the 
prisoner until further orders from him, and setting the 
answer day sixty days away, would the injunction have been 
vranted ? If not, why not? , 

Would he not have ‘jurisdiction of the subject-matter ’ 
of the petition ? Might it not be barely possible that a con- 
spiracy had been entered into by criminals at lerge and the 
court and jury to disgrace the man Parsons and punish him 
for no fault? Of course such a thing is within the limits 
of the judicial conjecture. Why not stop the proceedings 
then ? 

“ Because,” probably Mr. Jusfice Harlan wonld have an- 
swered, if the extraordinary request had been filed with him, 
“this is not the proper method to proceed. It is not proper 
for a judge of the Federal court to presume upon the unsup- 
ported allegation of a prisoner at the bar of a State tribunal 
that he is going to be sacrificed as a victim to an outraged 
clause. of the Federal Constitution. Wait till the court com- 
pletes its recurd, then if it has violated the Constitution, it is 
time enough to apply for your remedy. 

The presumption is that the court below is unbought, 
and that it is not going to commit judicial murder by violat- 
ing the the Federal bill of rights. And that presumption 
is sufliciently strong to stand before the fire of the single un- 
supported affidavit of the prisoner Parsons. When the court 
decides your case against you, present your writ and show 
some ground for the charge of conspiracy and illegal trial, 
and we will hear you. 

Again, if in the case in question the court finally holds 
that it has no jurisdiction, then the restraining order is null 
and void. Everything done falls to the ground, but in the 
meantime these petitioners are remediless unless released in 
this proceeding. They will have paid their fine and suf- 


fered imprisonment under what the court ultimately finds 
to be a confessedly void order. 

The correct rule as laid down by the Supreme Court is, 

where the citizenship is not diverse the court must have 
jurisdiction of the subject-matter when the value exceeds 
$2,000, exclusive of interest and costs. If the suit is in 
equity it must be such a sait as is cognizable by a court of 
equity. It is not sufficient that a court of equity can some- 
times enjoin municipal officers because they are acting 
under an unconstitutional law; but it must appear that 
the facts alleged bring this case within the principles con- 
trolling those cases. It is not sufficient that the court has 
jurisdiction of the person and the subject-matter generally 
speaking, but it must have jurisdiction of this particular 
case. 
As the court decided in ex parte Lange and ex parte Bain, 
it may have jurisdiction of the person and the crime, but it 
must have jurisdiction of the offence, and it cannot tuke juris- 
diction until the offence is properly presented according to 
the form of law. As was said by the court in Osborne v. 
‘United States Bank, “the jadicial power is capable of act- 
ing only when the subject is submitted to it by a party who 
asserts his rights in the form prescribed by law.” 

In cz parte Ayers the Supreme Court has taken an en- 
tirely different view from that announced by Judge Brewer. 
In that case a restraining order on motion and notice was 
granted, and the circuit court held, not only that it had 
jurisdiction to make a restraining order, but final juris 
diction of the case, and a perpetual injunction was decreed. 
In that case, upon the face of the bill, the court was given 
jurisdiction by the diverse citizenship of the parties. But 
this court held, after a review of the whole case, that the 
court was withont jurisdiction, and the officers of the State 
of Virginia were held not to be in contempt because of. 
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their disobedience of the restraining order. Lz parte Ayers 
is a much stronger case in every way ‘than that made by the 
_ complainant in the circuit court ; but when put to the test 
it fell because the Federal court could not take cognizance of 
it. According to the principles announced in the opinion of 
Judge Brewer, Judge Bond had the right to punish for con- 
tempt of the restraining order whether he had the right to 
make a final decree or not. J udge Brewer goes to the ex- 
treme limit of saying, in effect if not absolutely: I have the 
gravest doubt as to the jurisdiction of the circuit court; I 
doubt whether any court has cognizance of the case as pre- 
sented ; nevertheless, I will solve all doubts against the de- 
fendants. I at least have. the right to punish you for diso- 
bedience of what I may, find to be an unlawful order. You 
are accordingly fined $5,000 and costs, and sentenced to the 
custody of the marshal until paid. 
With all due deference and respect to the eminent and 
learned circuit judge we submit that the opinion announced 
by him is neither sustained by reason nor authority. 


ITl. 


Mr. Burr in his brief says that the failure to allege a 
money value in the bill is amendable, and that he has ob- 
tained leave to amend. The record shows no allowance of 
leave to amend, and I am unaware of any such leave being 
granted. The salary is fixed by statute at $1,500 per year, 
and Mr. Parsons only had six months of his term to serve ; 
so the court is advised that no amendment can give the court 
jurisdiction. 

Mr. Burr also says there is a stipulation on file admitting 
all the facts set up in the bill. Thisis nottrue. After the 
members of the city council had been fined for contempt it 
was stipulated that the answer might be withdrawn and a 
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demurrer filed and » hearing had instanwr. The court, 
however, refused an immediate hearing, and no dem 
was in fact filed, as the record will show. : 

For the convenience of the court I quote the sections of 
the law bearing on powers of the mayor and council to re- 
move a corrupt oflicer upon investigation : 

“The judicial power of the State shall be vested in a 
supreme court, district courts, county courts, justices of the 
peace, police magistrates, and in such other courts inferior 
to the district courts as may be created by law for cities 
and incorporated towns.”—Sect. 1, Article 6, Constitution 
of Nebraska, page 27, Compiled Statutes of Nebraska. 

Section 28 of the Charter of the city of Lincoln, page 
245, Session Laws of 1887, provides that the common coun- 
cil shall have power “to provide for removing officers 
of the city for misconduct whose offices are created and 
made elective by the act.” A similar provision is to be 
found in the old charter. 

Section 88, page 178, of the Statutes of Nebraska is as 


follows: . 


‘© All fines and penalties collected, arising from a breach 
of ordinances of the city, shall be paid to the city treasurer, 
and all fines and penalties collected arising from misdemean- 
ors under the laws of the State, shall be paid to the county 
treasurer; and the police judge shall report at the end of 
each calendar iinet a list of all casea for violation of city 
ordinances instituted in his court, and the disposition there- 
of, with a statement uf the fines, penalties, and costs by him 
received, and in the event that the police judge shall fail to 
make report as herein provided, for the period of ten days, 
then his office shall be declared vacant.” 


Our city charter, enacted at the last legislature, on page 
60, section 103, contains ; precisely the same law as quoted 
above. (Session Laws 1887). 
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Mr. Burr says that the above law is repealed. He is in 
error, as the same is and has been in full force for years. 
The court will observe that under the law just quoted, in- 
dependent of the ordinances, full power is conferred to re- 
move summarily, when there is a failure to pay fines and 
penalties into either the city or county” treasury. One 
of the charges made was. that he had, for more than six 
months, failed to pay fines and penalties assessed for the 
violation of State laws into thecounty treasury. The Com- 
mittee reported that this charge was admitted and proved by 
competent testimony. Hence the ordinances might be laid 
aside and the power remain ith the council to remove. 
There is no pretence or claim that said statute is er post 
facto or that their action under that statute would violate 
the Constitution of the United States in any manner. 

As to the claim that the council found Parsons guilty of 
entering into a corrupt arrangement with the gamblers, 
whereby fines were assessed and paid without complaint and 
warrant, whereas no such charge was made against him, it 
is but fair to say that this was part of Mr. Parson’s defence 
and justification, and it was claimed by him that he was not 
bound to pay such fines so collected into the city treasury. 
Where a defendant in such a proceeding by his own testi- 
mony sets up grave misconduct in office as a defence, he is 
not in a position to claim that he has been injured because 
he was not accused of it. But all these matters we claim 
are, in any event, but vices in the proceedings not in the 
law, and are beside the subject. | 

The petitioners are all men of high character and stand- 
ing in the community in which they live, as is attested by 
the opinion of Judge Brewer. They were acting under 
their oaths in the execution of what they believed to be a 
valid law, and it is hard fcr them to believe that in their 
efforts to remove a corrupt officer of their own munici- 
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pality, they were infringing any civil right of the complain- 
ant, A. F. Parsons. They are law abiding men, and only 
violated the order of Judge Brewer because not to do so was 
to perpetuate in office an unworthy public servant. Before 
this court decides that the circuit court had the right to fine 
them each the amount of their salary for two years, the 
jarisdiction jof that court should be made to appear in the 
clearest light. 

These petitioners do not: come from a section of the 
country that is at all sensitive about State rights, and 
yet they arp aware that some rights are reserved to them ; 
and if this|court finds that they were exercising only such 
rights, it will be as quick to protect them as to sustain the 
dignity and prerogative of a judge whom we all admire and 
respect for his integrity, learning, and ability. — 

G. M. LAMBERTSON, 
Counsel for Petitioners. 


SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERM. say, 


No. 1261. 


CHARLES R. BISSELL, PLAINTIFF IN ERROR, 


VS. 


ane Ts 


THE TOWNSHIP OF SPRING VALLEY, IN THE COUNTY 
OF CHEROKEE AND STATE OF KANSAS. ** 


THE DISTRICT OF KANSAS. 


FILED OCTOBER 19, 1887. 


ee. ee 
¢ ie ad i 
oe) a t 


BoM Tt NOR ese Gane a aM ae 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1887. 


No. 1261. 


CHARLES R. BISSELL, PLAINTIFF IN ERROR, 


VS. 


THE TOWNSHIP OF SPRING VALLEY, IN THE COUNTY 
OF CHEROKEE AND STATE OF KANSAS. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF KANSAS. | 


Original. Print. 

Petition 
Exhibit A—Spring Valley township bond- .--.-. -.---. .--. -.-. 
B—Auditor’s certificate _..... _-.. -- 2-2... eee 


Summons. ee @@eee o2-°871 @ OS 2S @eewe “+e Be 2 Oe owes e@ omeewee ceewoe ©] | 2 © S++ OOo ce aes 


Marshal’s return 
FIND: iccines athens stitidbintice de tend ose man minnie 
Demurrer to answer cdichin in tn annie Sonn neni. ciiladibaes anihiaiian ‘hatin 
Reply voi 
EE SE ee a eee ae CRE a 
Order sustaining demurrer aul 
EEO CRP RRIIIO oan on see. os oe ces oe were sone swe <onie 
Amendment to answer - .----- ------ -----. ..-- 
Motion to suppress depositions ...-.. ....-. ---. .--- --+. -+..2---- ---- 
Stipulation waiving jury-.-— ~~. .-.--- - .---- ---- ------.--- ---- ---- 
Judgment ated ones sind o snes winsininn contuee bude cna wba 
Orders as to bill of exceptions ..-. ..-. ..-.------ --2--- --+2 22+. +e 
Ces GAO SOE GIG i arsine on sc. cnn eciens se cheinns whee entitien 
Bill of exceptions -..-... -. -----.-.----- ---- 
Record of case of Bissell rs. Township of Spring Valley, Nu. 880, 
October Term, 1883 rae 
NE iin nine titan ees i «kan pans tetiieis bhbg te aaa 


SOONER SOP COUN nn nn oink. 2k. enw cn ps once vdns scan Spee tee 


ona AQ qq = 


JupD & DetTwEILKr, Printers, WASHINGTON, OcTroBEeR 20, 1887. 


INDEX. 


PINE cw. 2 8 nina 0s cons 20 os sees eee gaan sees 
Stipulation to file answer_ .----- ---- .. . --~-- ------ ---- .--- 
BUI ok erry cctireins can wos Geeees os + cendies bbe ceetee Stee 
Journal entry—continuance ~~~. .----- .--. -.---- ---- ---- 
Demurrer to counts of answer ----~.. ---- ------ ---- ---- ---- 
Journal entry—continuance — 


Journal entry—extend time to plead sinliianisen. ais stniatl- sna 


Stipulation -..-. .. .. 2. n2- 2. -- 2+ -- 22 eens + - 2 eon eee 


Amended plea sites calcio Ania ediaiie tectiecamaidlaas 


ee ee en 
Stigwbatiom - 222. co ewne cee: womens sone eweees ences seus 
Journal entry—continuance -__--. ..-- ---- ---- ------ ------ 
Agreement .. .. .. 2ncne -2.5 comces os cowuee shes wacaue cous 
Amended answer-._-_-~-... ..--- sili sien siti ta 
Demurrer to amended answer- a 
Journal entry—judgment -.---. ----—. ---- -----. ---- -----. 


athe hikitiek unit ind Seema aiain eae we ili 
OD eis cto ccien saws cniwnind wae ebtnnn «eel ine eee 
ONE OE CINE . cecccsecs cine cnn cd jecic snes Qics Gin Hee cone 
Citation ._-.. ..-- <niicilasia smapdiinmniie peaial 
Betis Bae GU GEE. ccewee cena Sbnwee 60s es ee eee 


BN . wkint inne Sint onde cone saws beekine ene emmnie anne Gute elie anes 
Clerk’s certificate ...... ._-- . setae siminindin Giebinenin wawie exitin 
WUE OE QONOE occas conn cece ene cece cone cnmess cone sans cee eines 
Citation and proof of service of same --_------ .-.. -.-- ---- -------- 
Assignment of errors .. .. .... 2.2. .22. cannes come co mwas 20 0 cone sone 


Original. 
35 
36 
36 
40 
41 
41 
42 
42 
43 
43 


Print. 
22 
23 
23 


‘ {Ss ote 7s Bag pages res Feet ey a er 4 Xs : i a = 
yo aS te te et ee oe ee gee Balm 4h + eg ee ae a Bt RR a et Pe SO ee ee an ae ine 
SS Oa ap eee ner a oe ee BE See en ee AOR Re Le OE RS PRT CER ET eS 2 ee Re eT Oe EEE aa a ee ae 
e > . —~ a t, Be Oe ret) a oa peers Se ee = “$ ~ Fant t et Teh Oo eee —- iam rye 


C. R. BISSELL VS. THE TOWNSHIP OF SPRING VALLEY, 4c. 


1 Petition. 
Unitep STaTEs OF AMERICA: — 


In the Circuit Court of the United States in and for the District of 
Kansas. 


CHARLES R. BIssE.t, Plaintiff, 
v8. 
THE TownsHip oF Sprinc VALLEY, in the County of Cherokee, in 
the State of Kansas, Defendant. 


Charles R. Bisseli, a resident of the city, county, and State of New 


York and a citizen of the State of New York, plaintiff, complains of 
the Township of Spring Valley, in the county of Cherokee, in the 
State of Kansas, a municipal corporation organized and existing 
under and by virtue of the laws of the State of Kansas and a citizen 
of the State of Kansas, defendant, and says that heretofore, to wit, on 
or about December 15th, A. D. 1871, in payment of a subscription 
to the capital stock of the Atlantic and Pacific Railroad Company, a 
railroad corporation organized and existing under and by virtue of 
the laws of the State of Kansas, and to aid in the construction of a 
railroad running within aud through the corporate limits of the said 
defendant, the said defendant, under and in pursuance of an act of 
the Legislature of the State of Kansas entitled “An act to enable 
municipal townships to subscribe for stock in any railroad and to 
provide for the payment of the same,” approved February 25th, A. 
D. 1870, under and in pursuance of an order of the board of county 
commissioners of the county of Cherokee, in the State of Kansas, and 
under and in pursuance of a vote of more than three-fifths of the 
qualified voters of the defendant voting at an election held 
2 therein for such purpose, made, issued, and delivered, among 
others, there being one hundred and fifty in all, its seventy-. 
three certain negotiable bonds, all bearing date December 15th, A. 
D. 1871, whereby the said defendant by the terms and conditions con- 
tained in each of the said bonds, for value received, promised to pay, 
fifteen years after the date thereof, to the Atlantic and Pacific Rail- 
road Company or bearer one thousand dollars, with interest thereon 
at the rate of seven per cent. per annum from the date thereof, paya- 
ble annually on July first, in each year, with interest coupons there- 
for theretoattached. Both principal and interest of each of the said 
bonds were made payable at the office of Northrup and Chick, in the 
city, county, and State of New York, which said bonds, in order to 
distinguish them from others of like character, were numbered 22, 
23, 24, 25, 31, 36, 37, 38, 39, 40, 62, 63, 64, 65, 66, 67, 68, 69, 70, 71, 78, 
92, 93, 94, 95, 96, 97, 98, 99, 100, 101, 102, 103, 104, 105, 106, 107, 108, 
109, 110, 111, 112, 113, 114, 122, 123, 124, 125, 126, 127, 128, 129, 130, 
131,132, 133, 134, 135, 136, 137, 138, 139, 140, 141, 142, 143, 144, 145, 
146, 147, 148, 149, and 150, a copy of each of which said bonds 
(except the number thereon) is filed herewith, made part hereof, and 
marked “Exhibit A.” 
1—1261 
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That afterwards, to wit, on December 15th, A. D. 1871, each of 
the said bonds, with all the interest coupons thereto attached, was 
put upon the market and sold and delivered to bona fide purchasers 
for value, the same passing from hand to hand like other negotia- 
ble securities. 

That afterwards, to wit, on April 11th, A. D. 1872, each of the 
said bonds, with all the interest coupons thereto attached, was reg- 
istered in the office of the auditor of the State of Kansas according 
to law, and the fact that each of the said bonds was so registered was 
then and there, under the hand and official seal of the said auditor, 

in writing, certified and endorsed uporreach of the said bonds, 
3 a copy of which said certificate and endorsement is filed here- 
with, made part hereof, and marked “ Exhibit B.” 

That afterwards, to wit, within ten days from April 11th, A. D. 1872, 
the said date of the said registration of each of the said bonds in the 
oftice of the auditor of the State of Kansas, the said auditor notified 
the officers issuing the said bonds (of the fact) that each of the 
said bonds had been so registered, which dact was thereupon by such 
officers entered in the book wherein the record of such bonds was 
kept,and each of the said bonds thereupon became and was there- 
after a registered bond. 

That attached to each of the said bonds, among others, were five 
interest coupons, being the ninth, tenth, eleventh, twelfth, and thir- 
teenth interest coupons thereto attached, and maturing on July Ist, 
A. D. 1880, July Ist, A. D. 1881, July Ist, A. D. 1882, July 1st, A. 
D. 1883, and July Ist, A. D. 1884. 

That by the terms and conditions of each of the said ninth, tenth, 
eleventh, twelfth, and thirteenth interest coupons attached to each of 
the said bonds the said defendant promised to pay to the treasurer of 
the Atlantic and Pacific Railroad Company or bearer at the ma- 
turity thereof the sum of seventy dollars. : 

That each of the said ninth, tenth, eleventh, twelfth, and thir- 
teenth interest coupons attached to each of the said bonds except 
the number of the bond referred to thereon is as follows, to wit: 


“S70. COUNTY OF CHEROKEE, KANSAS. $70. 


CotumpBus, December 15th, 1871. 


The Township of Spring Valley will pay to the treasurer of the 
Atlantic and Pacific Railroad Company or bearer, at the office of 
Northrup and Chick, in (9) the city of New York, seventy 
4 dollars, the interest on bond No. —, payable to said Atlantic 
and Pacific Railroad Company. 
WM. H. CLARK, 


(Chairman Board of County Commissioners. 


Attest: J. G. DUNLAVY, 
County Clerk.” 
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THE TOWNSHIP OF SPRING VALLEY, &C. 


“ $70. COUNTY OF CHEROKEE, KANSAS. $70. 


Co.umBus, December 15th, 1871. 


The Township of Spring Valley will pay to the treasurer of the 
Atlantic and Pacific Railroad Company or bearer, at the office of 
Northrup and Chick, in the city (10) of New York, seventy dollars, 
the interest on bond No. —, payable to said Atlantic and Pacific 


Railroad Company. 
WM. H. CLARK, 
Chairman Board of County Commissioners. 


Attest: J. G. DUNLAVY, 
County Clerk.” 


> enreatini Dai gs 
i 


“ 870. COUNTY OF CHEROKEE, KANSAS. $70. 


CotumBus, December 15th, 1871. 


| _ The Township of Spring Valley will pay to the treasurer of the 
j Atlantic and Pacific Railroad Company or bearer, at the office of 
Northrup and Chick, in the city (11) of New York, seventy dollare, 
the interest on bond No. —, payable to said Atlantic and Pacific 


Railroad Company. 
| WM. H. CLARK, 
Chairman Board of County Commissioners. 


Attest: J.G. DUNLAVY, 
County Clerk.” 


5 “ $70. COUNTY OF CHEROKEE, KANSAS. | $70. 


CoLumBus, December 15th, 1871. 


The Township of Spring Valley will pay to the treasurer of the 
Atlantic and Pacific Railroad Company or bearer, at the office of 
Northrup and Chick, in the city (12) of New York, seventy dollars, 
the interest on bond No. —, payable to said Atlantic and Pacific 
¥ Railroad Company. 
) WM. H. CLARK, 
: Chairman Board of County Commissioners. 


Attest: J.G. DUNLAVY, 
County Clerk.” . 


* $70. COUNTY OF CHEROKEE, KANSAS. $70. 


CoLumBus, December 15th, 1871. 


The Township of Spring Valley will pay to the treasurer of the 
oe Atlantic and Pacific Railroad Company or bearer, at the office of 
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Northrup and Chick, in the city (18) of New York, seventy dollars, 
the interest on bond No. —, payable to said Atlantic and Pacific 


Railroad Company. 
| WM. H. CLARK, 
Chairman Board of County Commissioners. 


Attest: J.G. DUNLAVY, 
| County Clerk.” 


6 That after the issuing, selling, and delivering of each of 

the said bonds to bona fide purchasers for value, the registra- 
tion thereof, and before the maturity of either of the said bonds or 
either of the said ninth, tenth, eleventh, twelfth, and thirteenth in- 
terest coupons thereto attached, each of the said bonds, with the said 
interest coupons thereto attached, were sold and delivered to the 
plaintiff, a bona fide purchaser for value, for the price of ninety cents 
on the dollar thereof, cash, a valuable consideration. 

That when each of the said interest coupons attached to each of 
said bonds became due and payable the same was duly presented 
for payment at the place where the same is made payable and the 
payment thereof demanded and refused. 

That each of thesaid ninth, tenth, eleventh, twelfth,and thirteenth 
interest coupons attached to each of the said bonds, there being in 
all three hundred and sixty-five (365) of the same, for seventy dol- 
lars each, and in the aggregate amounting to twenty-five thousand 
five hundred and fifty dollars ($25,550), with interest on tive thousand 
one hundred and ten dollars ($5,110), at the rate of seven per cent. 
per annum, since July 1st, A. D. 1880; with interest on five thousand 
one hundred and ten dollars ($5,120) at the rate of seven per cent. 
per annum since July Ist, A. D. 1881; with interest on five thou- 
sand one hundred and ten dollars ($5,110) at the rate of seven per 
cent. per annum since July Ist, A. D. 1882; with interest on five 
thousand one hundred and ten dollars ($5,110) at the rate of seven 
per cent. per annum since July 1st, 1883, and with interest on five 
thousand one hundred and ten dollars ($5,110) at the rate of seven 
per cent. per annum since July Ist. A. D. 1884. 

Whereupon the plaintiff prays judgment against the said 

7 defendant for twenty-five thousand five hundred and fifty 
dollars ($25,550), with interest on five thousand one hundred 

and ten dollars ($5,110) at the rate of seven per cent. per annum 
since July Ist, A. D. 1880; with interest on five thousand one hun- 
dred and ten dollars ($5,110) at the rate of seven per cent. per annum 
since July Ist, A. D. 1881; with interest on five thousand one hun- 
dred and ten dollars ($5,110) at the rate of seven per cent. per 
annum since July Ist, A. D. 1882 ; with interest on five thousand one 
hundred and ten dollars ($5,110) at the rate of seven per cent. per 
annum since July Ist, A. D. 1883, and with interest on five -thou- 
sand one hundred and ten dollars ($5,110) at the rate of seven per 
cent. per annum since July Ist, A. D. 1884, together with all other 


proper relief. 
ALFRED ENNIS, 


Attorney for Plaintiff. — 
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‘“ ExHIBiT A.” 


UNITED STATES OF AMERICA. 
No. —. $1,000, 
COUNTY OF CHEROKEE, STATE OF KANSAS. 


Spring Valley Township Bond. 


Know all men by these presents that Spring Valley Township, 
county of Cherokee, State of Kansas, acknowledges itself and is 
firmly bound to the Atlantic and Pacific Railroad Company in the 
sum — one thousand dollars, which sum the said township therein 
promises to pay to the said Atlantic and Pacific Railroad Company 

or bearer, at the office of Northrupand Chick, in the city of New 
8 York, State of New York, on the 15th day of December, 1886, 

together with the interest, on the first day of July in each and 
every year until this bond matures, at the rate of seven per cent. per 
annum, which interest shall be payable annually on the presenta- 
tion and delivery at said office of the coupons of interest hereto 
attached— 

This bond being issued under and pursuant to an order of the 
board of county commissioners of Cherokee county, in the State of 
Kansas, by virtue of an act of the Legislature of the State of Kansas, 
approved February 25, 1870, entited “An.act to enable municipal 
townships to sul scribe for stock in any railroad and provide for the 
payment of the same,” and authorized by a vote of the people taken 
on the 4th day of February, 1871, as required by law, upon the prop- 
osition to subscribe one hundred and fifty thousand détles to aid 
in the construction of said railroad, which proposition was voted 
upon on the day aforesaid and three-fifths — votes of said township 
being cast in favor of said proposition. 

In testimony whereof the said board of county commissioners of 
Cherokee county have executed this bond by the chairman of said 
board, under the order thereof, signing his name hereunto, and by 
the clerk of said board attesting the same and affixing the seal of 
said board. 

This done at Columbus, Cherokee county, this 15th day of Decem- 


ber, 1871. 
: | WM. H. CLARK, 
Chairman Board County Commissioners. - 


Attest : [ SEAL. ] J. G. DUNLAVY, 
County Clerk. - 


9 d es “Exarsit B.” 


I, A. Thoman, auditor of the State of Kansas, do hereby certify 
that this bond has been regularly and legally issued, that the sig- 
natures thereto are genuine, and that such bond has been duly reg- 
istered in. my office in accordance.with an act of the Legislature 
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entitled “An act to authorize counties, incorporated cities, and mu- 
nicipal townships to issue bonds for the purpose of building bridges, 
aiding in the construction of railroads or other works of internal 
improvements, and providing for the registration of such bonds, the 
registration of other bonds, and the renealing of all laws in conflict 
therewith,” approved March 2nd, 1872. 

Witness my hand and official seal this eleventh day of April, 1872. 

[SEAL. | A. THOMAN, 
Auditor of State. 


Endorsed : No. 5032. Charles R. Bissell, plaintiff, vs. The Town- 
ship of Spring Valley, in the county of Cherokee, in the State of 
Kansas, defendant. Petition. Demand, $25,550.00 and interest. 
Alfred Ennis, attorney. Filed April 15,1885. A.S. Thomas, clerk, 
by Frank H. Holt, deputy. 

[Endorsed :] No. 5032. Charles R. Bissell, plaintiff, vs. The Town- 
ship of Spring Valley, in the county of Cherokee, in the State of 
Kansas, defendant. : Petition. Demand, $255,550.00 and _ interest. 
Alfred Ennis, attorney. a 


10 DisTRIcT OF KANSAS, 88: 
Circuit Court of the United States of America. 


The United States of America to the marshal of the district of 

Kansas, Greeting: 

You are hereby commanded to notify the Township of Spring 
Valley, in the county of Cherokee, in the State of Kansas, that it 
has been sued by Charles R. Bissell, in the circuit court of the 
United States for the district of Kansas, and that unless it answer 
by the 15th day of May, A. D. 1885, the petition of the said Charles R. 
Bissell against it filed in the clerk’s office of the said court such peti- 
tion will be taken as true and judgment rendered accordingly. You 
will make due return of this writ on the 25th day of April, A. D. 
1885. | 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of America, at Topeka, in the said dis- 
trict, this 15th day of April, A. D. 1885. 

[SEAL. ] A. S. THOMAS, Clerk, 
By FRANK H. HOLT, Deputy. 


103 [Endorsed :] No. 5032. Circuit court of the United States, 


district of Kansas. Charles R. Bissell vs. The Township of 
Spring Valley. Summons. Issued April 15, 1885. Returnable 
April 25, 1885. Filed April 27, 1885. A. S. Thomas, clerk, by 
Frank H. Holt, deputy. Alfred Ennis, attorney for plaintiff. 


Suit brought for the recovery of money. Amount claimed, 
$25,550.00, with interest on $5,110.00 at 7 per cent. per annum since 
July 1st, 1880; with interest on $5,110.00 at the rate of 7 per cent. 
per annum since July Ist, 1881; with interest on $5,110.00 at the 
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rate of 7 per cent. per annum since July Ist, 1882; with interest on 
$5,110.00 at the rate of 7 per cent. perannum since July Ist, 1883, 
and with interest — $5,110.00 at the rate of 7 per annum since July 


Ist, 1884. 
A. 8S. THOMAS, Clerk, 
By FRANK H. HOLT, Deputy. 
ALFRED ENNIS, 
Attorney for Plaintiff. 


U. S. Marshal’s Return. 


DisTRIcT OF KANSAS, 88: 


Received the within writ April the 15th, 1885. Served this writ at 
the county of Cherokee, State and district of Kansas, on the 24th day 
of April, 1885, by delivering to C. Null, trustee, J. H. Chubb, treas- 
urer, and to J. H. Stanley, clerk, of the within-named defendant, The 
Township of Spring Valley, in the county of Cherokee, in the State 
of Kansas, each a true and certified copy of this writ, with all the en- 


dorsements thereon. 
B. F. SIMPSON, 
U. S. Marshal. 
Fees, $20.40. 


11 Answer. 
In the Circuit Court of the United States for the District of Kansas. 


CHARLES R. BisseEt1, PI’ff, 
v8. 
THE TownsHIP OF Sprina VALLEY, in the County of Cherokee, in 
the State of Kansas, Def’t. 


Now comes the said defendant, by J. R. Hallowell and Rossington, 
Sinith & Dallas, its att’ys, and for answer to the allegations set forth 
in the plaintiffs petition herein says: 

Ist. As a first defense said defendant says that it ought not to be 
charged with said the supposed debt by virtue of said supposed 
bonds and coupons, because it, by its att’ys, says that J.G. Dunlavy, 
whose name appears on said bonds and coupons as county clerk. 
never signed his name thereto or thereon, nor ever authorized any 
party or parties to sign his name thereto or thereon, and that said 
signature is not his signature, nor did he affix or authorize to be 
affixed the seal of said county of Cherokee to said bonds or coupons. 

2nd. Said defendant, further answering and pleading in bar of 
this action, says ‘that said plaintiff ought not to maintain his said 
action herein, because on the 13th day of October, 1880, the said 
plaintiff, Charles R. Bissell, filed his certain petition against this 
defendant in this court in debt, wherein and whereby he sought to 
charge this defendant with liability upon certain of the pretended 
bonds and coupons attached thereto, claimed by said plaintiff to 
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have been issued by this defendant, and to recover judgment against 
this defendant thereon. Said pretended bonds sosued upon in said 

action begun in 1880 were the identical pretended bonds sued 
12 upon in this present action, and the said pretended coupons. 

declared upon in this action were of the same series and de- 
tached from the identical pretended bonds sued upon in the said 
action begun in 1880 as aforesaid, said action being No. 3242 to the 
record of which reference is hereby made. 

That said defendant appeared and answered to the said first-men- 
tioned petition in substance and effect as it has answered herein, to 
which answer said plaintiff, admitting the same to be true, demurred, 
and thereupon the said cause was tried upon its merits, and by the 
consideration of said court said defendant’obtained a judgment i in 
said action against said plaintiff, which, on appeai to the Supreme 
Court of the United States, was duly affirmed. 

Wherefore said defendant prays judgment and its costs herein 


expended. 
J. R. HALLOWELL, 
ROSSINGTON, SMITH & DALLAS, 
Q « Attorneys for Defendant. 
STATE OF KANSAS, } 
County of Shawnee, 


J. R. Hallowell, being duly sworn according to law, says that he 
is one of the att’ys of the Township of Spring Valley, in the county 
of Cherokee and State of Kansas, the defendant in the above-entitled 
action; that he has read the foregoing plea; that he knows the 
contents thereof, and that the matters and things therein stated 
relative to non-execution of the bonds and coupons sued on herein 
are true and correct of his own personal knowledge. 


J. R. HALLOWELL. 


Subscribed & sworn to before me this 15th day of May, 1835. 


[SEAL.] J. C. WILSON, 
Clerk U. S. District Court, Dist. of Kans. 
13 Endorsed: No. 5032. U.S. circuit court. Charles R. Bis- 


sell vs. Spring Valley Township. Answer. Filed May 15, 
1885. <A.8S. Thomas, clerk, by Frank EH. Holt, deputy. J. R. “Hal- 
lowell, Rossington, Smith & Dallas, defendant's attorneys, Topeka, 
Kansas. 
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14 Demurrer. 
UNITED STATES OF AMERICA: 


In the Circuit Court of the United States in and for the District of 
Kansas. 


CHARLES R. BIssE.t, Plaintiff, 
v8. 


THE TownsHIP OF SPRING VALLEY, in the County of Cherokee, in 
the State of Kansas, Defendant. 


Charles R. Bissell, the plaintiff in the above and foregoing entitled 
suit, demurs to the first count of the defendant’s answer filed therein 
for the following reasons, to wit: 3 

First. That the same does not state facts sufficient to constitute a 
defense to the plaintiff’s action. 

ALFRED ENNIS, 


Attorney for Plaintiff. 


Endorsed : No. 5032. Charles R. Bissell, plaintiff, vs. The Town- 
ship of Spring Yalley, in the county of Cherokee, in the State of 
Kansas, defendant. Demurrer. Filed June 1, 1885. A.S. Thomas, 
clerk, by Frank H. Holt, deputy. 


15 Reply. 
UniITED STATES OF AMERICA: 


In the Circuit Court of the United States in and for the District of 
Kansas. 


CHARLEs R. Bissett, Plaintiff, 
‘ vs. 


THE TowNsHIP OF SpRING VALLEY, in the County of Cherokee, in 
the State of Kansas, Defendant. 


Answer. 


Charles R. Bissell, the plaintiff in the above and foregoing entitled 
suit, for answer to the second count of the defendant’s answer filed 
therein, denies each and every allegation therein contained. 

ALFRED ENNIS, 
Attorney for Plaintiff. 


Endorsed : No. 5032. Charles R. Bissell, plaintiff, vs. The Town- 
ship of Spring Valley, in the county of Cherokee, in the State of 
Kansas. Reply. Filed June 1, 1885. A. S. Thomas, clerk, by 
Frank H. Holt, deputy. 
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16 And on this day, to wit, January 2, 1886, in the November 
term, 1885, of said court, in the record of the proceedings 
thereof in said entitled action is the following entry, to wit: 


CHARLES R. BISSELL 
8. 5032. 
THE TOWNSHIP OF SPRING VALLEY. 


Continued. 


And on this day, to wit, June 8, 1886, in the June term, 1886, of 
said court, in the record of the proceedings thereof in said entitled 
action is the following entry, to wit: 


CHARLES R. BissELL 
, _ . 5082 
Tue Townsnir or Spring Vatiry, Cherokee County, | cas 
Kansas. 

The plaintiff’s demurrer to the defendant’s answer herein came 
on to be heard and was argued by counsel. On consideration 
whereof the court doth sustain said.demurrer; leave given defend- 
ant to file an amendment to its Answer herein in sixty days from 
this date, and that this action be continued. 


17 Opinion. 
In the Cireuit Court of the United States, District of Kansas. 


CHARLES R. BIsseEtt. ] 
v. - No. 5032. 
Thre TownsHie oF SpRING VALLEY. j 


BREWER, J.: 

In this case, an action on township bonds, a demurrer to the first 
count in the answer has been argued. The petition alleges that the 
bonds were issued and registered, and in respect to the registry, as 
the bonds were issued before the act of 1872 was passed, it details 
that they were presented to the auditor, by him certified, notice 
thereof given by him to the officers issuing the bonds, and that by 
them such notice was entered upon the official records of the bonds. 
The first.count in the answer avers that the signature of the county 
clerk to the bonds was forged, and that the seal of the county was 
not affixed by him. 

A case between the same parties, upon the same issue of bonds, 
went to the Supreme Court of the United States and is reported in 
the 110th U.S., 162, in which the same answer was presented, a de- 
murrer to it overruled, and that ruling sustained by the Supreme 
Court; but in the opinion then filed that Court said that the aver- 
ments of the petition respecting the auditor’s certificate and the 
registration were Insufficient in that they did not show that notice 
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was given by the auditor to the officers who had in the first instance 
issued the bonds, or that such notice had been entered upon the 
official record ; that averment is in this petition. In other words, 
counsel have framed this petition to meet the very omissions which 
the Supreme Court noticed. So the demurrer will have to 
18 be sustained, for a completed registration is conclusive of the 
validity of bonds as against such a defense as this. Lewis v. 
Comm’rs, 105 U. S., 739. 
Of course, the question as to res adjudicata, which is presented in 
another count, is not affected by this decision. 
The demurrer will be sustained and leave given to file an amend- 
ment to answer within 60 days. 
Leavenworth, Kansas, June 8, 1886. 


[Endorsed :] No. 5032. In the circuit court of the U.S., dist. of 
Kans. Chas. R. Bissell vr. The T’p of Spring Valley. Opinion. 
Filed July 14, 1886. A.S. Thomas, clerk, by Frank H. Holt, dep- 
uty. 


19 In the Circuit Court of the United States for the District of 
Kansas. 


CHARLES R. BissE.xt, Plaintiff, 
v8. 
TOWNSHIP OF SPRING VALLEY, in the County of Cherokee, State of 
Kansas, Defendant. 


And now comes said defendant, by its attorneys, and, by leave of 
court, files this its amendment to its former answer heretofore filed. 

And as a third defense to the allegations and averments set forth 
in plaintiff’s petition said defendant denies each and every, all and 
singular the allegations and averments therein contained. 

Fourth. And as its fourth defense to the allegations contained in 
said plaintiff’s petition said defendant denies that within ten days 
from the 11th day of April, 1872, that the auditor of the State.of 
Kansas notified the officers of said defendant, who purported to 
have issued said pretended bond set forth and described in his peti- 
tion, of the fact that each of said pretended bonds had been so regis- 
tered, and denies that such fact was thereupon by the officers of said 
defendant entered in a book wherein the record of such bonds was 
kept, and denies that each of said bonds thereupon became and was 
thereafter a registered bond. 

_ Wherefore said defendant prays as in its original answer filed 


herein. 
J. R. HALLOWELL & 
ROSSINGTON, SMITH & DALLAS, 
Attorneys for said Defendant. 


[Endorsed :] No. 5032. U.S. circuit court. Charles. R. Bissell vs. 
Township of Spring Valley. Amendment to answer. Filed Aug. 8, 
1886. A.S. Thomas, clerk, by Frank J. Thomas, deputy. Rossing- 
ton, Smith & Dallas, def’t’s attorneys. 
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20 In the Circuit Court of the United States for the District of 


Kansas. 


CHARLES R. BissEtt, Plaintiff, 
v8. 
SPRING VALLEY TownsuHiP, Cherokee County, Kansas, Defendant, 


And now comes said defendant, by J. R. Hallowell and Rossing- 
ton, Smith & Dallas, its attorneys, and moves the court for an order 
that the deposition of S. W. Vannatta, taken-on behalf of said plain- 
tiff on the 20th day of November, 1886, before Ira Heaton, be sup- 
pressed and stricken from the files in this case for the following 
reasons : 

1. That no notice of the time and place of taking said depositions 
was ever served upon the attorneys of record for said defendant. 

2. That the notice served upon the officers of said township was 
insufficient in this, that there was not safficient time after the serv- 
ice of said notice and the time of taking said testimony for said offi- 
cers to confer with their attorneys of record in this case In regard to 
taking the same. 

3. That said defendant was not represented in the taking of said 
depositions by their attorneys of record. 

4. For other irregularities and imperfections appearing in the 
notice and certificate attached to said pretended depositions. 

And said defendant also moves the court for an order to suppress 
the depositions of William H. Clark and L. R. McNutt, taken on 
behalf of plaintiff on the 21st day of May, 1886, for the reasons— 

1. That the same were taken without any sufficient notice to said 

defendant of the time and place of taking said depositions. 
21 2. For other irregularities appearing upon the face of said 
depositions and in said certificate thereto attached. 

And said defendant also moves the court for an order suppressing 
the deposition of L. R. McNutt, a witness on behalf of said plain- 
tiff, which purports to have been. taken before one Ira Heaton, a 
notary public, on the 17th day of September, 1886, for the reasons — 

1. That said deposition shows that the same was not taken at the 
time and place mentioned in said notice, and that said defendant 
received no notice of the time and place of taking said deposition. 

2. For other irregularities appearing upon the face of said deposi- 
tion and in said certificate. 

J. R. HALLOWELL anp 
ROSSINGTON, SMITH & DALLAS, 
Attorneys for said Defendant. 


Endorsed : No. 5032. Bissell vs. Spring Valley T’p. Mo. to 7% 
dep. Filed Dec. 6, 1886. A.S. Thomas, clerk, by Frank H. Holt, 
deputy. J. R. Hallowell & Rossington, Smith & Dallas, —. 
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22 Stipulation Waiving a Jury. 
In the Circuit Court of the United States for the District of Kansas. 


C. R. BissELL ) 
" V8. "ag —. 
TOWNSHIP OF SPRING VALLEY, In Cherokee Co., K’s. 


The parties to this action hereby waive the intervention of a jury 
and agree that this action may be tried by the court. 
ALFRED ENNIS anp WM. BURRY, 
Attorneys for Plaintiff. 
J. R. HALLOWELL & 
ROSSINGTON, SMITH & DALLAS, 
_ Attorneys for Defendant. 


23 [Endorsed :] No. 5032. C. R. Bissell vs. Township of Spring 
Valley. Stipulation waiving a jury. Filed Dec. 7, 1886. A. 
S. Thomas, clerk, by Frank H. Holt, deputy. 


24 And on this day, to wit, December 7th, 1586, in the No- 
vember term, 1886, of said court,in the record of the proceed- 
ings thereof in said entitled action is the following entry, to wit: 


CHARLES R. Bissett, Plaintiff, 


v8. t 
Tae TownsHIP OF SPRING VALLEY, In the County of 5082. 
Cherokee, in the State of Kansas, Defendant. 


Ordered by the court, That motion of the defendant to suppress 
deposition of S. W. Vannatta overruled; motion to suppress depo- 
sition of Clark granted; plaintiff allowed to withdraw certain ex- 
hibits, &c.; leave granted to plaintiff to amend petition by dismiss- 
ing allegation of registration, which was accordingly done. 

Now comes the plaintiff herein, by Wm. Burry, his attorney, and 
also comes the defendant herein. by J. R. Hallowell & Rossington, 
Smith & Dallas, its attorneys, and thereupon this action came on 
for trial, and the parties hereto, by their attorneys, waive a jury by 
written stipulation filed herein and submit the premises to the court ; 
and thereupon the court, having heard the evidence adduced and 
arguments of counsel, now find for the defendant. It is therefore 
by the court here considered, ordered, and adjudged that the said 
defendant go hence without day and recover of said plaintiff its 
costs in this action expended and that execution issue therefor. 

The plaintiff’s motion for a new trial came on to be heard; on con- 
sideration whereof the court doth overrule said motion; to which 
ruling of the court plaintiff, by his attorney, then and there duly 
excepted and excepts. 


a 
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25 And on this day, to wit, December 9th, 1886, in the Novem- 
ber term, 1886, of said court, in the record of the proceedings 
thereof in said entitled action is the following entry, to wit: 


vs. 


CHARLES R. BISSELL 
5032. 
THe TOWNSHIP OF SPRING VALLEY. 


It is ordered by the court that the plaintiff-have five days to file 
bill of exceptions herein. 


And on this day, to wit, December 13th, 1886, in the November 
term, 1886, of said court, in the record of the proceedings thereof in 
said entitled action is the following entry, to wit: 


() 


Cuaries R. Bissey., Plaintiff, 
q a 
: ' 09032. 
THe TowNsHIP OF SprinG VALLEY, Defendant. 


Now comes said plaintiff and presents his bill of exceptions taken 
on the trial of this cause, and the same is allowed and signed and 
ordered to be placed on file with the pleadings and made a part of 
the record in this cause. 


26 In the Circuit Court of the United States for the District of 
Kansas. 


CHARLES R. Bissett, Plaintiff, 
v's. General Number 5082. 


SPRING VALLEY Townsuip, Defendant. 


Now comes the plaintiff, by his attorneys, and moves the court to 
set aside the judgment in this cause and for a new trial herein for 
the following reasons: 7 

1. The court erred in excluding proper testimony offered on behalf 
of the plaintiff. 

2. The court erred in admitting improper testimony offered by 
the defendant. 

3. The court erred in giving judgment for the defendant. 

4. The court erred in not giving judgment for the plaintiff for the 
amount due on the coupons sued on. 

5. The court erred in holding the plea res adjudicata good in this 
case. 

6. For errors of law occurring at the trial of this cause, which were 


duly excepted to at the time. 
ALFRED ENNIS and WM. BURRY, 
Attorneys for Plainteff. 


Endorsed: No. 5032. U.S. cir. c’t, dist. Kansas. Bissell v. Spring 
Valley Township. Motion for new trial. Filed Dec., 13, 1886. A. 
S. Tnomas, clerk. 
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27&28 In the Circuit Court of the United States for the District 
, of Kansas. ! 


CHARLES R. BIssE Lr. 
v8. General Number 5032. 
SPRING VALLEY TOWNSHIP. 


Be it remembered that this cause came on for trial before the 
court, a jury having been waived, on the 6th day of December, 1886, 
and the defendant offered in support of the plea of res adjudicata 
filed in this cause the record of the case of Charles R. Bissell against 
Spring Valley Township, formerly pending in this court as general 
number 3242, which complete record was in words and figures fol- 

lowing, to wit: 
29 The papers, records, and proceedings in the said entitled 
action are in the words and figures following, to wit: 


Petition. 
UNITED STATES OF AMERICA: 


In the Circuit Court of the United States in and for the District of 
Kansas. | 


CHARLES R. Bissett, Plaintiff, 
v8. 


THE TOWNSHIP OF SPRING VALLEY, in the County of Cherokee, in 
the State of Kansas, Defendant. 


Charles R. Bissell, a resident of the city, county, and State of New 
York and a citizen of the State of New York, plaintiff, complains 
of the Township of Spring Valley, in the county of Cherokee, in the 
State of Kansas, a municipal corporation duly organized and ex- 
isting under and by virtue of the laws of the State of Kansas and 
a citizen of the State of Kansas, defendant, and says that heretofore, 
to wit, on or about December 15th, A. D. 1871, in payment of asub- 
scription to the capital stock of the Atlantic and Pacific Railroad 
Company, a railroad corporation duly organized and existing under 
and - virtue of the laws of the State of Kansas, and to aid in the 
construction of a railroad running within and through the corporate 
limits of the said defendant, the said defendant under and in pursn- 
ance of an act of the Legislature of the State of Kansas, entitled “ An 
act toenable municipal townships tosubscribe for stock in any railroad, 
und to provide for the payment of the same,” approved February 
25th, A. D. 1870, under and in pursuance of an order of the board of 
county commissioners of the county of Cherokee, in the State of 
Kansas, and under and in pursuance of a vote of more than three- 
fifths of the qualified voters of the defendant voting at an election 
duly held therein for such purpose, made, issued, and delivered, 
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among others, there being one hundred and fifty in all, seventy- 
three certain negotiable bonds, all bearing date December 15th, A. 
D. 1871, whereby the said defendant, by the terms and conditions 
contained in each of the said bonds, for value received, promised to 
pay, fifteen years after the date thereof, to the Atlantic and Pacific 
Railroad Company, or bearer, one thousand dollars, with interest 
thereon at the rate of seven per cent. per annum from the date 
thereof, payable annually on July first in each year, with interest 
coupons therefor thereto attached. Both the principal and interest of 
each of the said bonds were made payable at the office of Northrup 
& Chick, in the city, county, and State of New York; which said 
bonds, in order to distinguish them from others of like character, 
were numbered 22, 28, 24, 25, 31, 36, 37, 38, 59, 40, 62, 63, 64, 65, 
66, 67, 68, 69, 70, 71, 78, 92, 98, 94, 95, 96, 97, 98, 99, 100, 101, 102, 
103, 104, 105, 106, 107, 108, 109, 110, 111, 112, 113, 114, 122, 128, 
124, 125, 126, 127, 128, 129, 130, 131,132, 133, 134, 135, 136, 137, 

138, 139, 140, 141, 142, M3, 144, 145, 146, 147, 148, 149, & 
30 150, a copy of each of which said bonds (except the number 

thereon) is filed herewith, made part hereof, and marked 
“ Exhibit A.” 

That afterwards, to wit, on December 15th, A. D. 1871, each of the 
said bonds, with all the interest coupons thereto attached, was put 
upon the market and sold and delivered to bona fide purchasers for 
value, the same passing from hand to hand like other negotiable 
securities. 

That afterwards, to wit, on April 11th, A. D. 1872, each of the said 
bonds, with all the interest coupons thereto attached, was duly reg- 
istered in the office of the auditor of the State of Kansas, according 
to law, and the fact that each of the said bonds was so registered 
was then and there, under the hand and official seal of the said au- 
ditor, in writing, duly certified and endorsed upon each of the said 
bonds, a copy of which said certificate and endorsement is filed 
herewith, made part hereof, and marked “ Exhibit B.” 

That attached to each of the said bonds numbered 31, 142, 143, 
144, 145, 146, 147, and 148, among others, were 6 interest coupons, 
being the first, second, third, fourth, fifth, & sixth interest coupons 
thereto attached, and maturing on July Ist, A. D. 1872; July 1st, 
A. D. 1873; July Ist, A. D. 1874; July 1st, A. D. 1875; July 1st, 
A. D. 1876, and July Ist, A. D. 1877. 

That attached to each of the said bonds numbered 149 & 150, 
among others, were five interest coupons, being the first, third, 
fourth, fifth, and sixth interest coupons thereto attached, and ma- 
turing on July Ist, A. D. 1872; July 1st, A. D. 1874; July 1st, A. 
D. 1875; July 1st, A. D. 1876, and July ist, A. D. 1877. 

That attached to each of the said bonds numbered 62, 63, 66, 67, 
68, 70, 71, 97, 99, 100, 101, 102, 103, 104, 105, 106, 107, 108, 109, 110, 
111, 112, 113, 114, 122, 123, 124, 125, 126, 127, 128, 129, 130, 131, 
132, 133, 134, 135, 186, 137, 1388, and 139, among others, were four 
interest coupons, being the third, fourth, fifth, and sixth interest 
coupons thereto attached, and maturing on July Ist, A. D. 1874; July 
Ist, A. D. 1875; July Ist, 1876, and July 1st, A. D. 1877. 
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That attached to each of the said bonds numbered 22, 24, 31, and 
98, among others, were three interest coupons, being the fourth, fifth, 
and sixth interest coupons.thereto attached, and maturing on July 
Ist, A. D. 1875; July Ist, A. D. 1876; July 1st, A. D. 1877. 

That attached to each of the said bonds numbered 23, 25, 36, 37, 
38, and 39, among others, were two interest coupons, being the fifth 
and sixth interest coupons thereto attached, and maturing on July 
Ist, A. D. 1876, and July Ist, A. D. 1877. 

That attached to the said bond numbered 64, among others, were 
three interest coupons, being the third, fifth, and sixth interest cou- 
pons thereto attached, and maturing on July Ist, A. D. 1874; July 
Ist, A. D. 1876, and July 1st, A. D. 1877. 

That attached to the said bond numbered 65, among others, were 
four interest coupons, being the third, fourth, fifth, and sixth in- 
terest coupons thereto attached, and maturing on July Ist, A. D. 
ge? July 1st, A. D. 1875; July 1st, A. D. 1876, and July Ist, A. 

. 1877. 

That attached to each of the said bonds numbered 92, 93, 94, 95, 
and 96, among others, were two interest coupons, being the third 
and fourth interest coupons thereto attached, and maturing on July 

Ist, A. D. 1874, and July Ist, A. D. 1875. 
31 That attached to the said bond numbered 40, among others, 
was one interest coupon, being the fifth interest coupon thereto 
attached, and maturing on July Ist, A. D. 1876. 

That attached to the said bond numbered 69, among others, was 
one interest coupon, being the fourth interest coupon thereto at- 
tached, and maturing on July Ist, A. D. 1875. 

That attached to the said bond numbered 78, among others, was 
one interest coupon, being the third interest coupon thereto attached, 
and maturing on July Ist, A. D. 1874. | 

That attached to each of the said bonds numbered 140 and 141, 
among others, was one interest coupon, being the second interest 
coupon thereto attached, and maturing on July Ist, A. D. 1873. 

That, by the terms and conditions of each of the said first, second, 
third, fourth, fifth, and sixth interest coupons attached to each of 
the said bonds as hereinbefore stated, the said defendant promised 
to pay to the treasurer of the Atlantic and Pacific Railroad Com- 
pany, or bearer, at the maturity thereof, the sum of seventy dollars 
$70.00). 

That each of the said first, second, third, fourth, fifth, and sixth 
interest coupons attached to each of the said bonds, as hereinbefore 
stated, except the number of the bond referred to thereon, is as fol- 
lows, to wit: 


$70. COUNTY OF CHEROKEE, KANSAS. $70. 


CoLumsus, December 15th, 1871. | 


The Township of Spring Valley will pay to the treasurer of the 
Atlantic and Pacific Railroad Company or bearer, at the office of 
Northrup & Chick, in the city of New York, seventy dollars, the in- 
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terest on bond No. —, payable to said Atlantic and Pacific Railroad 
Company. 


WM. H. CLARK, 
Chairman Board of County Commissioners. 


Attest: J. G. DUNLAVY, 
County Clerk. 


$70. COUNTY OF CHEROKEE, KANSAS. $70. 


CotumBus, December 15th, 1871. 


The Township of Spring Valley will pay to the treasurer of the 
Atlantic and Pacific Railroad Company or bearer, at the office of 
Northrup & Chick, in the city of New York, seventy dollars, the in- 
terest on bond No. —, payable to said Atlantic and Pacific Railroad 


Company. : 
WM. H. CLARK, 


& 
Chairman Board of County Commissioners. 


Attest: J.G. DUNLAVY, 
County Clerk. 


$70. COUNTY OF CHEROKEE, KANSAS. $70. 


CotumBus, December 15th, 1871. 


The Township of Spring Valley will pay to the treasurer 
32 of the Atlantic and Pacific Railroad Company or bearer, at 
the office of Northrup & Chick, in the city of New York, sev- 
enty dollars, the interest on bond No. —, payable to said Atlantic 
and Pacific Railroad Company. 
WM. H. CLARK, 


Chairman Board of County Commissioners. 


Attest: J.G. DUNLAVY, 
County Clerk. 


$70. COUNTY OF CHEROKEE, KANSAS. $70. 


CoLtumpBus, December 15th, 1871. 


The Township of Spring Valley will pay to the treasurer of the 
Atlantic and Pacific Railroad Company, or bearer at the office of 
Northrup & Chick, in the city of New York, seventy dollars, the in- 
terest on bond No. —, payable to said Atlantic and Pacific Railroad 


Company. 
WM. H. CLARK, 
Chairman Board of County Commissioners. 


Attest: J.G. DUNLAVY, 
County Clerk. 


. ON Ay 
q 


ma ine ~~ - 


THE TOWNSHIP OF SPRING VALLEY, &C. 19 


$70. COUNTY OF CHEROKER, KANSAS. $70. 


| CoLumBus, December 15th, 1871. 


The Township of Spring Valley will pay to the treasurer of the 
Atlantic and Pacific Railroad Company or bearer, at the office of 
Northrup & Chick, in the city of New York, seventy dollars, the in- 
terest on bond No. —, payable to the Atlantic and Pacific Railroad 


Company. 
WM. H. CLARK, 
Chairman Board of County Commissioners. 


Attest: J.G. DUNLAVY, 
County Clerk. 


$70. COUNTY OF CHEROKEE, KANSAS. $70. 


CoLuMBus, December 1dth, 1871. 


The Township of Spring Valley will pay to the treasurer of the 
Atlantic and Pacific Railroad Company or bearer, at the office of 
Northrup & Chick, in the city of New York, seventy dollars, the in- 
terest on bond No. —, payable to the Atlantic and Pacific Railroad 


Company. 
WM. H. CLARK, 
Chairman Board of County Commissioners. 


Attest: J.G. DUNLAVY, 
County Clerk. 


That after the issuing and delivering of each of the said bonds, 
the registration thereof, and before the maturity of either of the said 
bonds or either of the said first, second, third, fourth, fifth, and sixth 
interest coupons thereto attached, each of the said bonds, with thesaid 
interest coupons thereto attached, were sold and delivered to the 
plaintiff for the price of ninety cents on the dollar thereof, cash, a 

valuable consideration. | 
33 That when each of the said first, second, third, fourth, fifth, 

and sixth interest coupons attached to each of said bonds, as 
hereinbefore stated, became due and payable the same was duly 
presented at the place where the same is made payable, and the pay- 
ment thereof demanded and refused. : 

That each of the said first, second, third, fourth, fifth, and sixth 
interest coupons attached to each of the said bonds, as hereinbefore 
stated, there being in all three hundred and sixty-nine (36Y) of the 
same, for seventy dollars each, and m the aggregate amounting to 
twenty-five thousand eight hundred and thirty dollars, with interest 
on seven hundred dollars thereof, at the rate of seven per cent. per 
annum, since July Ist, A. D. 1872; with interest on seven hundred 
dollars thereof, at the rate of seven per cent. per annum, since July 
Ist, A. D. 1873; with interest on four thousand two hundred dollars 
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thereof, at the rate of seven per cent. per annum, since July Ist, A. 
D. 1874; with interest on four thousand three hundred and forty 
dollars thereof, at the rate of seven per cent. per annum, since July 
1st, A. D. 1875; with interest on four thousand four hundred and 
eighty dollars thereof, at the rate of seven per cent. per annum, since 
July 1st, A. D. 1876, and with interest on four thousand four hun- 
dred and ten dollars thereof, at the rate of seven per cent. ner annum, 
since July Ist, A. D. 1877, remain due and oe unpaid. 
Wherefore the plaintiff prays judgment against the said defendant 
for twenty-five thousand eight hundred and thirty dollars, with in- 
terest on seven hundred dollars thereof, at the rate of seven per 


cent. per annum, since July Ist, A. D. 1872; with interest on seven | 


hundred dollars thereof, at the rate of seven per cent. per annum, 
since July Ist, A. D. 1873; with interest on four thousand two 
hundred dollars thereof, at the rate of seven per cent. per annum, 
since July first, A. D. 1874; with interest on fours thousand three 
hundred and forty dollars thereof, at the rate of seven per cent. per 
annum, since July Ist, A. D. 1875; with interest on four thou- 
sand four hundred and eighty dollars thereof, at the rate of seven 
per cent per annum, since July Ist, A. D. 1876, and with interest on 
four thousand four hundred and ten dollars thereof, at the rate of 
seven per cent. per annum, since July 1st, A. D. 1877, together with 


all other proper relief. 
; ALFRED ENNIS, 
Attorney for Plaintiff. 


EXaisit A. 
No. —. UNITED STATEs OF AMERICA. $1,000. 
COUNTY OF CHEROKEE, STATE OF- KANSAS. 
Spring Valley Township Bond. 


Know all men by these presents that Spring Valley Township, 
county of Cherokee, State of Kansas, acknowledges itself and is firmly 
bound to the Atlantic & Pacific Railroad Company in the sum of 
one thousand dollars, which sum the said township therein promises 
to pay to the said Atlantic & Pacific Railroad Company or bearer, 
at the office of Northrop & Chick, in the city of New York and State 
of New York, on the fifteenth day of December, 1886, together with 

the interest on the first day of July in each and every year 
34 until this bond matures, at the rate of seven per cent. cent. per 

annum, which interest shall be payable annually on the pres- 
entation and delivery at said office of the coupons of interest hereto 
attached. 

This bond being issued under and pursuant to an order of the 
board of county commissioners of Cherokee county, in the State of 
Kansas, by virtue of an act of the Legislature of the State of Kansas, 
approved February 25th, 1870, entitled “An act to enable municipal 
townships to subscribe for stock in any railroad and to provide for 


— 
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THE TOWNSHIP OF SPRING VALLEY, &C. 21 
the payment of the same;” and authorized by a vote of the people 
taken on the 4th day of February, 1871, as required by law, upon the 
proposition to subscribe one hundred and fifty thousand dollars to 
aid in the construction of the said railroad, which proposition was 
voted upon on the day aforesaid, and three-fifths of the votes of said 
township being cast in favor of said proposition. 

In testimony whereof the said board of county commissioners of 
Cherokee county have executed this bond by the chairman of said 
board, under the order thereof, signing his name hereunto, and by 
the clerk of said board attesting the same and affixing the seal of 
said board. ! 

This done at Columbus, Cherokee county, this 15th day of De- 


cember, 1871. 
WM. H. CLARK, 
Chairman Board of County Commissioners. 
[Seal of Cherokee County, Kansas. ] 
3 J. G. DUNLAVY, 
County Clerk. 


ExuHisit B. 


J, A. Thoman, auditor of the State of Kansas, do hereby certify 
that this bond has been regularly and legally issued, that the signa- 
tures thereto are genuine, and that such bond has been duly regis- 
tered in my office in accordance with an act of the Legislature en- 
titled “An act to authorize counties, incorporated cities, & municipal 
townships to issue bonds for the purpose of building bridges, aiding 
in the construction of railroads, or other works of internal im prove- 
ment, and providing for the registration of such bonds, the registra- 
tion of other bonds, and the repealing of all laws in conflict there- 
with,” approved March 2nd, 1872. 

Witness my hand and official seal this 11th day of April, 1872. 

[SEAT. ] A. THOMAN, 
Auditor of State. 


(Endorsed :) No. 3242. In the circuit court of the United States 
in and for the district of Kansas. Charles R. Bissell, plaintiff, vs. 
The Township of Spring Valley, in the county of Cherokee, in the 
State of Kansas, defendant. Demand, $40,184.80. Filed Octo. 13, 
1880. A.S. Thomas, clerk. Alfred Ennis, Topeka, Kans., attorney 
for plaintiff. 


In the Circuit Court of the United States for the District of Kansas. 


v8, 


CHARLES R. BIssELL 
3242. 
THE TOWNSHIP OF SPRING VALLEY. 


I enter myself security for costs in said case, and promise to pay 
all costs which may accrue to the opposite party in this action 

35 or to any of the officers of this court; and in default of pay- 
ment by the plaintiff of any costs ordered or adjudged to be 
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paid by him I leanitey agree and stipulate that execution may issue 
against my property. for any Costs taxed against him. 
Dated this 13th day of October, 1880. 


ALFRED ENNIS. 


(Endorsed :) No. 8242. Charles R. Bissell vs. The Township of 


Spring Valley. Sec. for costs. Filed Octo. 13,1880. A.S. Thomas, 
clerk. 


Approved Oct. 13, 1880. A 
A. S. THOMAS, Clerk. 


DistRIcTt OF KANSAS, 88: | 
Circuit Court of the United States of America. 


The United States of America to the marshal of the district of Kan- 
sas, Greeting : ‘ 


You are hereby —"" to notify The Township of Spring 
Valley, in the county of Cherokee, in the State of Kansas, that it 
has been sued by Charles R. Bissell in the circuit court of the United 
States for the district of Kansas, and that unless it answer by the 
12th day of November, A. D. 1880, the petition of the said Charles 
R. Bissell against it, filed in the clerk’s office of the said court, such 

etition will be taken as true, and judgment rendered accordingly. 


ou will make due return of this writ on the 23rd day of October, . L 


A. D. 1880. 


Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of America, at Topeka, in said district, 
this 13th day of October, A. D. 1880. 


[swAL. ] A. S. THOMAS, Clerk. 


Suit brought for the recovery of money. Amount claimed 
$32,130.00, with interest from the — day of : A. D. 18—, at 
the rate of — per cent. per annum. 

With interest on $700 thereof at the — of seven percent. per annum since July 1, 1872. 
6c at 


700 do. “1, 18738. 
“ “© 4,900 do. «1874. 
“ “© 4.340 do. “1 1875. 
“ ‘© 4,480 do. “1 1876. 
r “4.410 do. 6 1877. 
“ “4410 do. “1 1878, « 
“ ‘© 4.480 do. “  & 1, 1879. 
“ “4.410 do. “1 1880. 


ALFRED ENNIS, 
Attorney for Plaintiff. 


U. S. Marshal’s Return. 
DistTRIcT OF KANSAS, 88: 


Received the within writ October the 13th, 1880, and served 
the same on the within-named defendant, The Township of Spring 


a 
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Valley, Cherokee county, State and district of Kansas, October the _ 


Or ate 
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18, ’80, by delivering a true and correct copy of this writ to John 
Veach, E. A. Haynes, and Alexander Gould, to each of them per- 
sonally; he, the said John Veach, being then and there the 
36 trustee of the said defendant, and he, the said E. A. Haynes, 
being then and there the clerk of the said defendant, and 
he, the said Alex. Gould, being then and there the treasurer of the 
said defendant. 
U.S. M. fees, $30.40. 
B. F. SIMPSON, U.S. &,, 
By J. H. SMITH, Dep’ty. 


(Indorsed :) No. 3242. Circuit court of the United States, district 
of Kansas. Charles R. Bissell vs. The Township of Spring Valley, 
in the county of Cherokee, in the State of Kansas. Summons. _Is- 
sued Oct. 13, 1880. Returnable Oct. 23, 1880. Filed Oct. 22, 1880. 
A. 8S. Thomas, clerk. E. Alfred Ennis, atturney for plaintiff. 


Stipulation. 
In the Circuit Court of the United States for the District of Kansas. 


- CHartes R. Bissext 
v8. | 
THE TownsHiP oF SprRING VALLEY, in the County of Cherokee, of 
in the State of Kansas. 


It is hereby stipulated and agreed by the plaintiff in above-en- 
titled case that the defendant file its answer in said case by or on 
the 18th November, 1880, the same to be of effect as if filed by 
answer day. 

November 17th, 1880. 

ALFRED ENNIS, 
Att'y for Plaintiff. 


(Endorsed :) No. 3242. Charles R. Bisse)l vs. The Township of 
Spring Valley, in the county of Cherokee, in the State of Kansas. 
Filed Nov. 18, 1880. A.S. Thomas, clerk. 


Plea of Defendant. 
In the Circuit Court of the United States for the District of Kansas. 


CHARLES R. BIssgE LI. 
v8. 
THE TownsHip oF SPRING VALLEY, in the County of Cherokee, in 
the State of Kansas. 


Now comes the said defendant, by J. R. Hallowell and M. V. B. Ben- 
nett, its attorneys, and defends the wrongs and injuries set out in 
the declaration herein (when, &c.), and says that the said supposed 


ee 


” iter. nvieis 
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bonds and coupons or writings obligatory set out in said declaration 
are not its bonds, coupons, or writings obligatory, and of this it puts 
itself on the country. 

2nd. And the said defendant, for further plea in this behalf, says 
that it ought not to be charged with the said supposed debts by 
virtue of the said supposed bonds, coupons, or writings obligatory, 
because it, by its said attorneys, says that the only proposition to take 
stock in the Atlantic & Pacific Railroad Company in the sum of 

one hundred and fifty thousand dollars or any other sum 
37 and to pay for the same in bonds was and is found in the 

order of the board of county commissioners of Cherokee 
county, of January 8th, 1871, and which was and is as follows, to 
wit: 

It is hereby ordered by the board of county commissioners of 
Cherokee county, Kansas, that an election be held in Spring Valley 
township on the-4th day of February, 1871, in said county, for the 
purpose of submitting to the qualiffed voters of said township a 
proposition to take stock in thé Atlantic and Pacific railroad to the 
amount of ($150,000) one hundred and fifty thonsand dollars, to be 
paid for in bonds, payable in fifteen (15) years from date of issue, 
and at the rate of seven (7) per cent. per annum, upon the condition 
that said railroad company shall locate and build a railroad into 
said township, and upon the further condition that said railroad 
company shall locate and build and retain the depot of said road at 
some point within the corporate limits of the city of Baxter Springs, 
in said township, and at some point north of Sheridan street, 1n said 
city. 
Notice of said election to be given by publication in the Cherokee 
Sentinel, a newspaper published in said county, and also by copy of 
this order posted up in at least tiiree public places in the township 
for two weeks before said election. 

The vute to be cast to be “for township bonds” or “against town- 
ship bonds.” 7 

January 3rd, 1871. 

A true copy of the original order. 

Attest: J. G. DUNLAVY, 
Clerk County Court, Cherokee County. 


Which order is printed in full upon the back of each of the sup- 
posed and pretended bonds, fraudulently and falsely pretended to be 
issued upon said order and the pretended election subsequent 
thereto. 

And this defendant says that an election was held in said town- 
ship on said 4th day of February, 1871, in pursuance to said order, 
and afterwards, to wit, on the 10th day of February, A. D. 1871, 
said vote was canvassed by the board of county commissioners of 
said county, with the following result, viz: For the bonds, seventy- 
one votes; against the bonds, ninty-two votes. Whereby said propo- 
sition was wholly rejected. 

Afterwards, to wit, on the 21st day of February, A. D. 1871, under 
the direction of a so-called peremptory writ of mandamus issued 
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out of the district court of Cherokee county, the said board of county 
commissioners made another and different canvass of the votes of 
said township, including in said canvass the votes cast by citizens of 
Baxter Springs, a city of the second class under the laws of Kansas, 
and by law not comprising any part of said township, which canvass 
resulted as follows, to wit: 

For bonds, Spring Valley township, seventy-one; for bonds, first 
ward, city Baxter Springs, four hundred & thirty-three; for bonds, 
second ward, city Baxter Springs, one hundred & eighteen. 

Against bonds, Spri ng Valley township, ninety-two; against bonds, 
first ward, Baxter Springs,one; making bv said last-named canvass 
a majority for said bonds. 

That afterwards, to wit, on the 19th day of September, 1871, the 
said board of county commissioners, the chairman thereof, Milton 
Douglass, dissenting, passed an order as follows, to wit: 

. That the bonds voted by Spring Valley township at an 
election held February 4th, 1871, be signed by the chairman 
and deposited with the First National Bank of Baxter Springs, who 
shall give a bond to the county of Cherokee in the sum of two hun- 
dred thousand dollars for the faithful performance of its trust, said 
bond subject to the approval or rejection of the board of county 
commissioners of Cherokee county, Kansas.” 

Afterwards, to wit, on the 15th day of December, 1871, the said 
board of county commissioners passed the following order, to wit: 

“That the bonds voted by Spring Valley township at said election 
be signed by the chairman and attested by the county clerk and de- 
posited with S. W. Vannatta and G. W. Robertson, to be held by 
them in trust for the use and benefit of the Atlantic and Pacific 
Railroad Company or their assigns, said bonds not to be delivered 
by said trustees to said railroad company or their assigns until such 
time as the railroad company have fully complied with their con- 
tract with Spring Vallev township.” 

The chairman of the board dissented from the making of said 
order and requested the reasons thereof to be recorded, which was 
done, to wit: 

1st. That the trustees named in said order were required to give 
no bond for their trust. | 

2rd. That the law states that the bonds voted should not be issued 
until the railroad company had fully complied with their contract 
with Spring Valley township. 

And at the same time the following proceedings were had and 
the following record thereof made, as appears of the records of said 
board of county commissioners, to wit: i 

Whereas at a special session of the board of county commissioners 
of Cherokee county, Kansas, held at the court-house in Columbus, 
the county-seat of said county, on the 15th day of December, 1871, 
the said board of county commissioners made an order that the 
bonds voted in Spring Valley township, February 4th, 1871, be 
signed by the chairman and deposited with S. W. Vannatta and L. 
W. T. Robinson, to be held by them in trust for the use and benefit 
of the Atlantic and Pacific Railroad Company or their assigns; and 
4—1261 
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whereas the chairman of said board of county commissioners re- 
fused and still refuses to sign said bonds, though requested so to do 
by said order: Therefore be it 

Resolved, That the board of county commissioners proceed to 
elect a temporary chairman to sign and deposit said bonds in pur- 
suance of said order. 

The chairman refusing to put the vote in accordance with the 
above order, the vote was put by the clerk and resulted as follows : 

Affirmative, W. H. Clark, member; affirmative, S. W. Vannatta, 
member; negative, Milton Douglass, chaiman. 

The chairman, as in the former case, requested the clerk to note 
that the reasons for voting in the negative were “that the law only 
empowers the board to elect a temporary chairman in the absence 
of the chairman,” and that in this case he was present and claimed 
his office as chairman of said board. 

Whereupon, at, the same time and place, the following proceed- 
ings were had, as appears by the records of said board, to wit: 

“Whereas it was voted that the board elect a temporary chair- 

man for the purpose of signing the bonds voted by Spring 
39 Valley township, on account of Miiton Douglass, chairman 

of said board, having refused, it was moved by 8S. W. Van- 
natta that W. H. Clark be appointed temporary chairman for said 
purpose, seconded by Clark; motion was put by the clerk (the chair- 
man refusing to); resulted as follows: Affirmative, S. W. Vannatta 
and W. H..Clark; negative, Milton Douglas. The chairman re- 
quested the clerk to wake a special note of his vote and reasons for 
voting negatively, and that he protests against the signing of said 
bonds by the temporary chairman, and further reasons, aside from 
those heretofore stated, that he is not a legally elected or appointed 
temporary chairman.” 

Whereupon, after said illegal and wholly unauthorized proceed- 
ings, the said W. H. Clark, pretending to be chairman of said board 
of county commissioners, signed one hundred and fifty of said bonds 
of the denomination of one thousand dollars each, purpoeting to be 
issued to the Atlantic and Pacific Railroad Company, and of which 
the bonds and coupons set out in the plaintiff’s declaration are a 
part, all of the coupons attached to each of said bonds being pay- 
able at no specified time, but immediately, which was wholly un- 
authorized by law. : 

This defendant says that after said pretended execution of said 
bonds the said Clark, Vannatta, and Robinson, conspiring together 
and intending tocheat and defraud this defendant, deliver-said bonds 
to the said Vannatta and Robinson and one Doctor Clark, they 
being at the time the officers and directors of the St. Louis and 
Kansas Southern Railroad Company,a railroad company organized 
under the laws of Kansas, and said bonds were delivered by them 
to other agents of said St. Louis and Kansas Southern Railroad 
Company, who put them on the market and sold them; this de- 
fendant says that said bonds were delivered without any part or 
portion of the said railroad being built into, through, or near the 
said township, nor has any part thereof been built since into or 
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through said township, and that no stock has ever been issued for 
said bonds ; this defendant further says that J.G. Dunlavy, whose 
lame appears on said bonds as clerk, never signed or authorized his 
name to be signed to said bonds or coupons, nor did he affix or 
authorize to be affixed the seal of said board of county commission- 
ers to said bonds or coupons; this defendant says that the plaintiff 
is not a bona fide holder for value of said bonds, but holds the same 
affected with notice of all the defences of said defendant. 

All of which the defendant is ready to verify. Whereupon de- 
fendant prays judgment if the said plaintiff ought to have or main- 
tain his said action against the said defendant. 

érd. And this defendant, for a further plea, says that it ought uot 
to be charged with the said supposed debt by virtue of the said sup- 
posed bonds and coupons, because it says that said supposed bonds 
and coupons were never executed and delivered to the Atlantic & 
Pacific Railroad Company or to its agents or assigns. And this de- 
fendant further says that said company had no authority or power 
by its charter or otherwise to build a railroad into or through said 
township or any part thereof, nor did it ever undertake, promise, or 
offer to build such a road, nor did it at any time build any part or 
portion of its or any railroad into or through said township; all 
of which said plaintiff had notice of, and this defendant is ready to 

verify. 
40 Wherefore this defendant prays judgment whether said 
plaintiff ought to have or maintain his said action. 

4th. For further plea this defendant says that it ought not to be 
charged with said supposed debt by virtue of said supposed bonds 
and coupons, because it says that at the date of the vote and pre- 
tended issue of said bonds, as set out in the said plea herein, the 
amount of said bonds was above the amount which would require 
a levy of more than one per cent. per annum on the taxable prop- ‘ 
erty of said township to pay the yearly interest on said —— 
one hundred and fifty thousand dollars; of which the said plaintiff 
had notice of, and this this defendant is ready to verify. 

Wherefore this defendant prays the judgment of this court 
whether the said plaintiff ought to have and maintain his said 
action. 

5th. For further plea this defendant says that it ought not to be 
charged with said supposed debt by virtue of said supposed coupons 
numbered in said declaration of plaintiff, and shown by the aver- 
ments of said plaintiff’s declaration to have matured and become 
yayable more than five years prior to the 13th day of October, A. 
D. 1880, the date of filing the declaration herein in the clerk’s office 
of this court, the same being barred by the statute of limitations. 

Wherefore this defendant prays judgment of this court whether 
said plaintiff ought to have and maintain said action. 

J. R. HALLOWELL & 
M. V. B. BENNETT, 
Defendant's Attorney. 
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STATE OF Kansas, a 
County of Shawnee, 


J. R. Hallowell, being duly sworn, deposes and says that he is one 
of the attorneys of the township of Spring Valley, in the county of 
Cherokee, in the State of Kansas, the defendant in the above-en- 
titled action ; that the foregoing plea has been read to him; that he 
knows the contents thereof, and that the matters and things therein 
stated relative to the non-execution of the bonds and coupons sued 
on herein are true and correct of his own personal knowledge. 

* J. R. HALLOWELL. , 


Subscribed and sworn to before me this 18th day of November, : 
A. D. 1880. 
[SEAL. ] J. C. WILSON, 
Clerk U. S. Dist. Court, Dist. of Kans. 


(Endorsed :) No. 3242. Charles &. Bissell vs..The Township of 
Spring Valley, in the county of Cherokee, in the State of Kansas. 
Plea of defendant. Filed Nov. 18, 1880. A. S. Thomas, clerk. 
Hallowell & Johnston & M. V. B. Bennett, defendant’s attorneys. 


Unitep STATES OF AMERICA, Ls 
District of Kansas, 


Ata term of the circuit court of the United States of America 
for the district of Kansas, begun and held at the city of Topeka, in 
said district, on Monday, thé 22nd day of November, 1880, pro- 
ceedings were had and appear of record in words and figures follow- 
ing, to wit: 


_ 
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vs. 
j 242. 
THE TOWNSHIP OF SPRING VALLEY, in the Couhty of | S24 


Cherokee. 


Turspay, December 7, 1880. 
Continued. 


UNITED STATES OF AMERICA: 


In the Circuit Court of the United States in and for the District of 
Kansas. 


CHARLEs R. RIssE t, Plaintiff, 
vs. 


THE TownsHIP OF SPRING VALLEY, in the County of Cherokee, in 
the State of Kansas, Defendant. 


the second, third, and fourth counts of the defendant’s answer filed 


The plaintiff in the above and foregoing entitled suit demurs to 1 
therein for the following reasons, to wit: 


. 
se ~~ 7_ oo Ore 
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THE TOWNSHIP OF SPRING VALLEY, 4C. 


First. That the same do not state facts sufficient to constitute a 
defence to the plaintiff’s action. 
ALFRED ENNISS, 


Attorney for Plaintiff. 


(Endorsed :) No. 3242. Charles R. Bissell, plaintiff, vs. The Town- 
ship of Spring Valley, in the county of Cherokee, in the State of 
Kansas, defendant. Demurrer to 2nd, 3rd, 4th, and 5th counts of 
answer. Filed Dec. 11, 1880. A.S. Thomas, clerk. Alfred Ennis, 
att’y for plaint. 


UnItTED STATES OF AMERICA, t 
District of Kansas, 


At a term of the circuit court of the United States of America for 
the district of Kansas, begun and held at the city of Leavenworth, 
in said district, on Monday, the 6th day of June, 1881, proceedings 
were had and appear of-record in words and figures following, to wit : 


CHARLES R. BISSELL 
v8. 
THE TownsHIP OF SPRING VALLEY, in the County of 
Cherokee, Kans. 


3242. 


TUESDAY, June 21, 1881. 
Continued. 


Circuit Court United States, District of Kansas, December, 1881. 


BIssELL 
v8. 
Tuk TOWNSHIP OF SPRING VALLEY, in the County of Cherokee. 


Action upon bonds alleged to have been issued by defendant to aid 
in the construction of a railroad. 


The answer, among other things, avers as follows: (Here copy 
2nd, 3rd, 4th, & 5th counts of ans., omitting the clause charging 
notice to plaintiff. 
42 To these counts of the answer the plaintiff demurs, and the 
resent hearing is upon the demurrer. 
Alfred Ennis & Campbell, for pl’ff; J. R. Hallowell & M. V. B. 
Bennett for def’t. 


McCrary, Circuit Judge: tas 

1. The statute of Kansas provides that bonds such as those sued 
upon must be signed by the chairman of the board of county com- 
missioners and be attested by the clerk under the seal of the county. 

The answer alleges that J. G. Dunlavy, whose name appears on 
said bonds as clerk, never signed or authorized his name to be signed 
to said bonds or coupons, nor did he affix or authorize to be affixed 
the seal of said board of county commissioners to said bonds or 
coupons. 
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As we understand the law the municipality cannot be bound upon 
an instrument of this character unless it is executed by the officers 
named. A purchaser must inquire whether the bonds and coupons 
were so executed. If such instruments are signed not by the proper 
officers, but bv persons having no authority or color of authority— 
by mere volunteers—they are void. The above allegation charges 
this in substance, and if true it is a good defence. It alleges that 
the clerk did not sign the bonds or coupons and did not authorize 
any one to sign for him. 

If it be true that they were signed by the deputy clerk this must 
be averred by way of replication. . 

The demurrer to this part of the answer is overruled. 

2. The answer shows that the person who signed the bonds as 
chairman of the board was acting in that capacity under color of 
authority and that he was at least chairman de facto,and not a mere 
volunteer or usurper. It is well settled that the official acts of officers 
de facto are valid:and binding in so for as their parties and the public 
are concerned, however irregular theemode of their appointment. 

3. The certificate of the auditor of State that the bonds were legally 
and regularly issued is only prima facie evidence of that fact, and 
does not estop the municipality to make any defence that might 
otherwise have been made as against a purchaser of the bonds in good 
faith and without actual notice. 

The demurrer is sustained except as to the one defence above 
specified. 


(Endorsed :) No. 3242. Filed Dec. 2, 1881. A. S. Thomas, clerk. 


UNITED STATES OF AMERICA, | ™ 
District of Kansas, f 


At a term of the circuit court of the United States of America for 
the district of Kansas, begun and held at the city of Topeka, in said 
district, on Monday, the 28th day of November, 1881, proceedings 
were had and appear of record in words and figures following, to 
wit: : 


CHARLES R. BISSELL ‘) 
v8. ' 3249 
THE TOWNSHIP OF SPRING VALLEY, County of Cherokee, 
Kansas. 


Turspay, December 6, 1881. 


On motion it is ordered by the court that defendant have 
43 30 days in which to file amended answer and the plaintiff 
30 days thereafter to reply, and continued. 
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THE TOWNSHIP OF SPRING VALLEY, &C. 


UnItTep States oF AMERICA: 


In the Circuit Court of the United States in and for the District of 
Kansas. 


CHARLEs R. Bisse, Plaintiff, 
v8. 
THE TownsHip oF SprING VALLEY, in the County of Cherokee, in 
the State of Kansas, Defendant. 


It is hereby stipulated and agreed by and between the parties to 
the above and foregoing entitled suit that the defendant is to have 
the privelege and be permitted to file its amended answer or plea as 
of this date, and the plaintiff is to have thirty days in which to re- 
ply thereto. | 

This March 7th, A. D. 1882. 

ALFRED ENNIS, 
Attorney for Plaintiff. 
J. A. HALLOWELL, 
Att’y for Def’t. 


(Endorsed :) No. 3242. U.S. circuit court. Charles R. Bissell vs. 
Township of Spring Valley. Stipulation. Filed March 7,1882. A. 
S. Thomas, clerk, by Geo. N. Holmes, deputy. 


Amended Plea of Defendant. 
In the Circuit Court of the United States for the District of Kansas. 


CHARLES R. Bissett, Plaintiff, 
v8. 


THE TowNsHIP OF Sprine VALLEY, in the County of Cherokee, in 
the State of Kansas, Defendant. 


Now comes the said defendant, by J. R. Hallowell and M. V. B. 
Bennett, its attorneys, and defends the wrongs and injuries set out 
in the declaration herein (when, &c.), and says that the said sup- 

sed bonds and coupons or writings obligatory set out in said dec- 
aration are not its bond-, coupons, or writings obligatory, and of 
this it puts itself on the country. 

2nd. And the said defendant, for further plea in this behalf, says 
that it ought not to be charged with the said supposed debts by vir- 
tue of the said supposed bonds, coupons, or writings obligatory, be- 
cause it, by its said attorneys, says that the only proposition tu take 
stock in the Atlantic & Pacific Railroad Company in the sum of one 
hundred and fifty thousand dollars or any other sum, and to pay 
for the same in bonds, was and is found in the order of the board of 
county commissioners of Cherokee county of January 8th, 1871, and 
which was and is as follows, to wit: 


“It is hereby ordered by the board of county commissioners of 
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Cherokee county, Kansas, that an election be held in Spring 
44 Valley township on the 4th day of February, 1871, in said 
county, for the purpose of submitting to the qualified voters 

of said township a proposition to take stock in the Atlantic and 
Pacific railroad to the amount of ($150,000) one hundred and fifty 
thousand dollars, to be paid for in bonds, payable in fifteen (15) 
years from date of issue, and at the rate of seven (7) per cent. per 
annum, upon the condition that said railroad company shall locate 
and build and retain the depot of said road at some point within the 
corporate limits cf the city of Baxter Springs, in said township, and 
at some point north of Sheridan street, in said city, notice of said 
election to be given by publication in the Cherokee Sentinel, a news- 
paper published in said county, and also by copy of this order posted 
up in at least three public places in the township for two weeks be- 
fore said election. 

“The vote to be cast to be ‘ for township bonds’ or ‘ against town- 
ship bonds.’ eae... . 

“January 3rd, 1871. 

“A true copy of the original order. 

“Attest : J. G. DUNLAVY, 
“ Clerk County Court, Cherokee County.” 


Which order is printed in full upon the back of each of the sup- 
posed and pretended bonds, fraudulently and falsely pretended to be 
issued upon said order, and the pretended election subsequent thereto ; 
and this defendant says that an election was held in said township 
on said 4th day of February, 1871, in pursuance to said order, and 
afterwards, to wit, on the 10th day of February, 1871, said vote was 
convassed by the board of county commissioners of said county with 
the following result, viz: For the bonds, seventy-one votes; against 
the bonds, ninety-two votes, whereby said proposition was wholly 
rejected. 

Afterwards, to wit, on the 21stl day of February, 1871, under the 
direction of a so-called peremptory writ of mandamus issued out of 
the district court of Cherokee county, the said board of county com- 
missioners made another and different canvass of the votes of said 
township, including in said canvass the votes cast by citizens of 
Baxter Springs, a city of the second class under the laws of Kansas, 
and by law not composing any part of said township, which canvass 
resulted as follows, to wit: 

For bonds: Spring Valley township, seventy-one. 

has or bonds: First ward, city Baxter Springs, four hundred & thirty- 
three. 

For bonds: Second ward, city Baxter Springs, one hundred & 
eighteen. 

Against bonds: Spring Valley township, ninety-two. 

Against bonds: First ward, Baxter Springs, one. 

Making for said last-named canvass a majority for said bonds. 

That afterwards, to wit, on the 19th day of September, 1871, the 
said board of county commissioners, the chairman thereof, Milton 
Douglass, dissenting, passed an order as follows, to wit: 
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“ That the bonds voted by Spring Valley township at an election 
held February 4th, 1871, be signed by the chairman and deposited 
with the First National Bank of Baxter Springs, who shall give a 
bond to the county of Cherokee in the sum of two hundred thousand 

dollars for the faithful performance of its trust, said bond sub- 
45 ject to the approval or rejection of the board of county com- 
missioners of Cherokee county, Kansas.” 

Afterwards, to wit, on the 15th day of December, 1871, the said 
board of county commissioners passed the following order, to wit: 

“That the bonds voted by Spring Valley township at said elec- 
tion be signed by the chairman and attested by the county clerk 
and deposited with S. W. Vannatta and L. W. Robertson, to be held 
by them in trust for the use and benefit of the Atlantic and Pacific 
Railroad Company or their assigns until such time as the railroad 
company have fully complied with their contract with Spring Val- 
ley township. 

The chairman of the board dissented from the making of said 
order and requested the reasons thereof to be recorded, which was 
done, to wit: 

Ist. That the trustees named in said order were required to give 
no bond for their trust. 


2nd. That the law states that the bonds voted should not be is- 
sued until the railroad company had fully complied with their con- 
tract with Spring Valley township. 

And at the same time the following proceedings were had, and 
the following record thereof made, as appears of the records of said 
board of county commissionoars, to wit: 

“ Whereas at a special session of the board of the county commis- 
sioners of Cherokee county, Kansas, held at the court-house, at Co- 
lumbus, the county seat of said county, on the 15th day of Decem- 
ber, 1871, the said board of county commissioners made an order 
that the bonds voted in Spring Valley township, February 4th, 1871, 
be signed by the chairman and deposited with S. W. Vannatta and 
L. W. T. Robinson, to be held .by them in trust for the use and 
benefit of the Atlantic and Pacific Railroad Company or their as- 
signs; and whereas the chairman of said board of county commis- 
sioners refused and still refuses to sign said bonds, though requested 
so to do by said order; therefore, 

Be it resolved, That the board of county commissioners proceed 
to elect a temporary chairman to sign and deposit said bonds in 
pursuance of said order. The chairman refusing to put the vote in 
accordance with the above order, the vote was put by the clerk, and 
resulted as follows: | 

. Affirmative, W. H. Clark, member; affirmative, S. W. Vannatta, 
member; negative, Milton Douglass, chairman. 

The chairman, as in the former case, requested the clerk to note 
that the reasons for voting in the negative were: 

That the law only empowers the board to elect a temporary chair- 
man in the absence of the chairman, and that in this case he was 
present and claimed his office as chairman of said board. 

5—1261 
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Whereupon, at the same time and place, the following proceed- 
ings were had, as appears by the records of said board, to wit: 

“ Whereas it was voted that the board elect a temporary chair- 
man for the purpose of signing the bonds voted by Spring Valley 
township on account of Milton Douglass, chairman of said board 
having refused. It was moved by S. W. Vannatta that W. H. Clark 
he appointed temporary chairman for said purpose. Seconded by 
Clark. Motion was put by the clerk (the chairman refusing to) ; 
resulted as follows : 

“ Affirmative, S. W. Vannatta and W. H. Clark ; negative, Milton 

Douglass. 
46 “The chairman requested the clerk to make a special re- 
port of his vote and reasons for voting negatively, and that 
he protests against the signing of said bonds by the temporary chair- 
man, and further reasons, aside from those heretofore stated, that he 
is not a legally elected or appointed temporary chairman.” 

Whereupon, after said illegal and wholly unauthorized proceed- 
ings, the said W. H. Clark,Spretending to be chairman of said board 
of county commissioners, signed one hundred and fifty of said bonds 
of the denomination of one thousand dollars each, purporting tu be 
issued to the Atlantic and Pacific Railroad Company, and of which 
the bonds and coupons set out in the plaintiff's declaration are a 
part, all of the coupons attached to each of said bonds being pay- 
able at no specified time, but immediately, which was wholly unau- 
thorized by law. 

This defendant says that after said pretended execution of said 
bonds the said Clark, Vannatta, and Robinson conspiring together, 
and intending to cheat and defraud this defendant, delivered said 
bonds to the said Vannatta and Robinson, and one Dr. Clark, they 
being at the time the officers and directors of the St. Louis and 
Kansas Southern Railroad Company,a railroad company organized 
under the laws of Kansas, and said bonds were delivered by them 
to other agents of said St. Louis and Kansas Southern Railroad 
Company, who put them on the market and sold them. 

This defendant says that said bonds were delivered without any 
part or portion of the said railroatl being built into, through, or near 
the said township, nor has any any part thereof been built since into 
or through said township, and that no stock has ever been issued for 
said bonds. 

This defendant further says that J. G. Dunlavy, whose name ap- 
pears on said bonds as clerk, never signed or authorized his name 
to be signed to said bonds or coupons, nor did he affix, or authorize 
to be affixed, the seal of said board of county commissioners to said 
bonds or coupons. This defendant says that the plaintiff is not a 
bona fide holder for value of said bonds, but holds the same affected 
with notice of all the defenses of said defendant; and defendant 
further says that said plaintiff became the purchaser of said sup- 
posed bonds, coupons, and writings obligatory for a price so small 
that he was thereby notified of the defects of said bonds and cou- 
pons; all of which the defendant is ready to verify. 
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THE TOWNSHIP OF SPRING VALLEY, &C. 


Wherefore defendant prays judgment if the said plaintiff ought 
to have or maintain his said action against the said defendant. 


3d. And this defendant, for a further plea, says that it ought not 
to be charged with the said supposed debts bv virtue of the said 
supposed bonds and coupons, because it says that said supposed 
bonds and coupons were never executed and delivered to the At- 
lantic and Pacific Railroad Company or to its agents or assigns. 
And this defendant further says that said company had no authority 
or power, by its charter or otherwise, to build a railroad into or 
through said township or any part thereof, nor did it ever under- 
take, promise, or offer to build such a road, nor did it at any time 
build any part or portion of its or any railroad into or through said 
township; all of which said plaintiff had notice of, and this defend- 
ant is ready to verify. 

Wherefore this defendant prays judgment whether said plaintiff 
ought to have or maintain his said action. 


4th. For further plea this defendant says that it ought not 

47 ‘to be charged with said arene debt by virtue of said sup- 

posed bonds and coupons, use it says that at the date of 

the vote and pretended issue of said bonds, as set out in the said 

plea herein, the amount of said bonds was above the amount which 

would require a levy of more than one per cent. per annum on the 

taxable property of said township to pay the yearly interest on said 

supposed one hundred and fifty thousand dollars, of which the said 
plaintiff had notice of, and this this defendant is ready to verify. 

Wherefore this defendant prays the judgment of this court whether 

the said plaintiff ought to have and maintain his said action. 


Sth. For further plea this defendant says that it ought not to be 
charged with said supposed debt by virtue of said supposed coupons 
mentioned in said declaration of plaintiff, and shown by the aver- 
ments of said plaintiff’s declaration to have matured and become 
payable more than five years prior to the 13th day of October, 1880, 
the date of filing the declaration herein in the clerk’s office of this 
court, the same being barred by the statute of limitations. 

Wherefore this defendant prays judgment whether said plaintiff 
ought to have and maintain his said action. 


6th. The said defendant avers that said supposed bonds, coupons, 
and writings obligatory, by the wrongful acts of the said evil- 
minded and evil-disposed persons, were placed upon the markets, 
and have become a great source of annoyance and expense to said 
defendant, whereby it has been compelled to defend against the 
wrongful charge and claim of the holders of these said false, fic- 
titious, and forged bonds, coupons, and writings obligatory, and 
have been greatly damaged, and the progress and development of 
the territory comprised within the limits of defendant have been re- 
tarded by reason of the said false writings being in circulation. 


Therefore defendant asks that judgment be rendered against the 
said plaintiff directing the delivery of said false writings described 
in plaintiff’s declaration to this defendant. 


CHARLES R. BISSELL VS. 


said plaintiff ought to have and maintain said action. 
J. R. HALLOWELL anp 
M. V. B. BENNETT, 
Defendant's Attorneys. 
STATE OF KANSAS, } - 
County of Figs 


J. R. Hallowell, being duly sworn according to law, says that he 
is one of the attorneys of the township of Spring Valley, in the 
county of Cherokee, in the State of Kansas, the defendant in the 
above-entitled action ; that he has read the foregoing plea ; that he 
knows the contents thereof, and that the matters and things therein 
stated relative to the non-execution of the bonds and coupons sued 
on herein are true and correct, of his own personal knowledge. 


J. R. HALLOWELL. 


Subscribed and sworn to before-me, this 7th day of March A. D. 
1882. | : 
[SEAL. ] J. G. WILSON, 
Clerk U. S. Dist. Court, 
By GEO. H. BOWHAY, Deputy. 


48 (Endorsed :) No. 3242. Charles R. Bissell vs. The Town- 

ship of Spring Valley, in the county of Cherokee, in the State 
of Kansas. _.Amended plea of defendant. Filed March 7,1882. A. 
S. Thomas, clerk, by Geo. N. Holmes, deputy. J. R. Hallowell and 
M. V. B. Bennett, defendant’s attorneys. 


Reply. 
UNITED STATES OF AMERICA : 


In the Circuit Court of the United States in and for the District of 
Kansas. 


CHARLES R. Bissett, Plaintiff, 
v8. 


THE TOWNSHIP OF SPRING VALLEY, In the County of Cherokee, in 
the State of Kansas, Defendant. 


Charles R. Bissell, the plaintiff in the above and foregoing enti- 
tled suit, for reply to the defendant’s plea or answer filed therein, 
says: 

First. That he denies each and every allegation therein contained. 

Second. That he admits that the bonds, to which the interest cou- 
pons sued on belong were not attested by J. G. Dunlavy, county 
clerk of the county of Cherokee, in the State of Kansas, in person, 
but alleges the fact to be that at the time of issuing said bonds the 
said J. G. Dunlavy was sick and unable to discharge the duties of 
his office, and by reason thereof thereupon appointed, authorized, 


Wherefore this defendant prays Judgment of this court whether 
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THE TOWNSHIP OF SPRING VALLEY, &€. 


and empowered his brother, John Dunlavy, to attest the said bonds 
for him, the said J. G. Dunlavy, county clerk of the county of Cher- 
okee, in the State of Kansas, by thereupon signing his, the said J. 
G. Dunlavy’s, name as county clerk of the county of Cherokee, in 
the State of Kansas, to said bonds, and by thereupon affixing the seal 
of the county of Cherokee, in the State of Kansas, to the same. 

Third. That he admits that the bonds to which the interest cou- 
pons sued on belong were not attested by J. G. Dunlavy, county 
clerk of the county of Cherokee, in the State of Kansas, in person, 
but alleges the fact to be that at the time of issuing the said bonds 
the said J. G. Dunlavy was sick and unable to discharge the duties 
of his office ; that thereupon John Dunlavy, a duly appointed deputy 
county clerk of the county of Cherokee, in the State of Kansas, then 
acting as such deputy county clerk of the county of Cherokee, in the 
State of Kansas, attested the said bonds by signing the name of J. 
G. Dunlavy, county clerk of the county of Cherokee, in the State of 
Kansas, thereto, and by thereupon affixing the seal of the county 
of Cherokee, in the State of Kansas, thereto. 

Fourth. That he admits that the bonds to which the interest cou- 
pons sued on belong were not attested by J. G. Dunlavy, county 
clerk of the county of Cherokee, in the State of Kansas, in person, 
but alleges the fact to be that at the time of issuing the said bonds 
the said J. G. Dunlavy was sick and unable to discharge the duties 
of his office ; that thereupon John Dunlavey, at the request of J. G. 
Dunlavey, county clerk of the county of Cherokee, in the State of 
Kansas, and with his knowledge and consent, and at the request of 
the board of county commissioners of the county of Cherokee, in the 
State of Kansas, and with their knowledge and consent, entered 
into, took possession, and assumed to discharge the duties of the 

office of county clerk of the county of Cherokee, in the 
49 State of Kansas, and while thus discharging the duties of. 

such office he, at the request of J. G. Dunlavey, county clerk 
of the county of Cherokee, in the State of Kansas, and with his 
knowledge and consent, and at the request of the board of county 
commissioners of the county of Cherokee, in the State of Kansas, and 
with their knowledge and consent, attested the said bonds by sign- 
ing the name of J. G. Dunlavey, county clerk of the county of Cher- 
okee, in the State of Kansas, thereto, and by thereupon affixing the 
seal of the county of Cherokee, in the State of Kansas, thereto. 

Wherefore plaintiff asks judgment as prayed for in his petition 


filed herein. 
ALFRED ENNIS, 
Attorney for Plaintiff. 


(Endorsed :) 3242. U.S. circuit court. Charles R. Bissell vs. The 
Township of Spring Valley, Cherokee county, &. Plaintiff's reply. 
Consent to file this reply given this 11th day April, 1882. J. R. 
Hallowell, att’y for de. Filed April 11, 1882. A.S. Thomas, clerk, 
by Geo. N. Holmes. deputy. Alfred Ennis, attorney for plaintiff. 
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CHARLES R. BISSELL VS. 


Stipulation to Continue. 
UNITED STATES OF AMERICA: 


In the Cireuit Court of the United States in and for the District of 


Kansas. 
CHARLES R. BIssELL, Plaintiff, 
vs. 
THe TowNsHip OF SPRING VALLEY, in the County of No. 3242. 
Cherokee, in the State of Kansas, Defendant. J 


It is hereby stipulated and agreed by and between the parties to 
the above and foregoing entitled suit that said suit be continued to 
the November term of said court. 

ALFRED ENNIS, 


Attorney for Complainant. 
J. R. HALLOWELL, 
Pn Att'y for Defendant. 
(Endorsed :) No. 3242. Charles R. Bissell vs. Township of Spring 
Valley. Stipulation to continue. Filed June 2, 1882. A. S. 
Thomas, clerk, by Geo. N. Holmes, deputy. 


Unitep STATES OF AMERICA, | a: 
District of Kansas, wees 


At a term of the circuit court of the United States of America for 
the district of Kansas, begun and held at the city of Leavenworth, 
in said district, on Monday, the 5th day of June, 1882, proceedings 
were had and appear of record in words and figures following, to 
wit: 

50 CHARLEs R. BIsSELL 
vs. 3242. 
Tue TownsHIP OF SPRING VALLEY. 
| WEDNESDAY, June 7, 1882. 
Continued as per stipulation. 


Agreement Between the Parties. 


In the Cireuit Court of the United States in and for the District of 
Kansas. 


CHARLEs R. BIssE.L, Plaintiff, 
v8. 
THE TowNsHIP OF SPRING VALLEY, in the County of Cherokee, in 
the State of Kansas, Defendant. 


It is hereby agreed by and between the parties to this suit— 
Ist. That the peply filed herein shall be withdrawn by the 
plaintiff. 
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2nd. That the answer of the defendant shall be withdrawn, and 
that in lieu thereof the defendant shall file an answer setting out 
the question of defense now stated in answer as to the signature of 
J. G. Dunlavey, and the affixing of the county seal, and also a plea 
of the statute of limitations to coupons barred, said answer to be 
verified. 
3rd. That the plaintiff shall forthwith file his demurrer to said an- 
swer, and the whole question be submitted to the court at the 
present term thereof. | 
4th. That judgment shall be rendered in accordance with the 
pleadings by the court upon the sustaining or overruling of the de- 
murrer. 
oth. It is further agreed that the plaintiff herein may withdraw 
the coupons sued on maturing in July, 1878, 1879, and 1880. 
J. R. HALLOWELL, 
M. V. B. BENNETT, 
ROSSINGTON, JOHNSTON & SMITH, 
Att’ys for Def’ts. 
ALFRED ENNIS, Att’y for PV ff, 
By WM. P. DOUTHITT. 


(Endorsed :) No. 3242. Circuit court of the United States, district 
of Kansas. Charles R. Bissell vs. The Township of Spring Valley. 
Agreement between parties. Filed Dec. 6. 1882. A. S. Thomas, 
clerk. 


Amended Answer. 
In the Circuit Court of the United States for the District of Kansas. 


CHARLEs R. Bissett, Plaintiff, 
v8. 


THE TowNsHIP OF SPRING VALLEY, in the County of Cherokee, in 
the State of Kansas, Defendant. 


Now comes the said defendant, by J. R. Hallowell, M. V. B. 
Bennett, and Rossington, Johnston & Smith, its attorneys, and for 
answer to the allegations set out in the plaintiff's petition herein 

says— 
51 That it ought not to be charged with the said supposed 

debt by virtue of the said supposed bonds and coupons, be- 
cause it, by its attorneys, says that J. G. Dunlavy, whose name 
appears on said bonds and coupons as county clerk, never signed 
his name thereto or thereon, nor ever authorized any party or par- 
ties to sign his name thereto or thereon, and that said signature is 
not his signature. 

Nor did he affix or authorize to be affixed the seal of said county 
of Cherokee to said bonds or coupans. : 

2nd. For further answer this defendant says that it ought not to 
be charged with said supposed debt by virtue of said supposed 
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coupons mentioned in said petition of plaintiff, and shown by the 
averments of said petition to have matured in July, 1872, 1873, 
1874, and 1875, the same having become due more than five years 
before the 13th of October, 1880, the date of the commencement of 
this action, the same being barred by the statute of limitations. 
Therefore defendant prays judgment and its costs herein ex- 


pended. 
J. R. HALLOWELL, 
M. V. B. BENNETT, & 
ROSSINGTON, JOHNSTON & SMITH, 
. Attys for Defendants. 


STATE OF KAwnsas, 
County of Shawnee, 


J. R. Hallowell, being duly sworn according to law, says that he 
is one of the attorneys of the Township of Spring Valley, in the 
county of Cherokee & State of Kansas, the defendant in the above- 
entitled action; that he has read the afpregoing plea; that he knows 
the contents thereof, and that the matters and things therein stated 
relative to the non-execution of the bonds and coupons sued on ; 
herein are true and correct, of his own personal knowledge. 


J. R. HALLOWELL. 


Subscribed and sworn to before me this 6th day December, A, 
D. 1882. 
[SEAL.] A. S. THOMAS, Clerk. 


(Endorsed :) No. 3242. Circuit court of the United States, dis- 
trict of Kansas. Charles R. Bissell vs. The Township of Spring 
Valley. Amended answer. Filed Dec. 6, 1882. A. S. Thomas, 
clerk. J. R. Hallowell, M. V. B. Bennett, Rossington, Johnston & 
Smith, defendant’s attorneys. 


Demurrer to. Amended Answer. 


UnITED STATES OF AMERICA: 


In the Circuit Court of the United States in and for the District of 
Kansas. 


CHARLES R. BisseEtn, Plaintiff, 
vs. 
THe Townsuip oF SprinG VALLEY, in the County of Cherokee, in 
the State of Kansas, Defendant. 


Charles R. Bissell, the plaintiff in the above and foregoing 

52 entitled suit, demurs separately to each of the Ist & 2nd counts 
of the defendant’s plea or answer filed therein for the follow- 

ing reasons, to wit: First. That neither of the same state facts suffi- 


cient to constitute a defense to the plaintiff’s action. 
ALFRED ENNIS. 
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Demurrer overruled and judgment accordingly for defendant. 
PI’'ff excepts. 
Dec. 9, 1882. 
GEO. W. McCRARY, 
Circuit. Judge. 


(Endorsed :) No. 3242. U.S. circuit. Charles R. Bissell vs. Town- 
ship of Spring Valley, &c. Demurrer. Filed Dec. 6, 1882. A.S. 
Thomas, clerk. Alfred Ennis, plaintiff’s attorney. 


Unitrep States oF AMERICA, ; ey 
Distrist of Kansas, ; 


At a term of the circuit court of the United States of America for 
the district of Kansas, begun and held at the city of Topeka, in said 
district, on Monday, the 27th day of November, 1882, proceedings 
were had and appear of record in words and figures following, 
to wit: 


CHARLES R. BissE tt, Plaintiff, | 
= 3242. 
THe TownsHip OF Sprinc VALLey, in the County of 
Cherokee, in the State of Kansas, Defendant. 


SaTuRDAY, December 9, 1882. 


The demurrer to the amended answer herein came on to be heard, 
- and was argued by counsel ; on consideration whereof the court does 
overrule said demurrer, to which the plaintiff excepts; the plaintiff 
refusing further to plead stands on his demurrer. It is therefore 
now by the court here considered, ordered, and adjudged that said 
defendant go hence without day and have and recover of and from 
said plaintiff its costs in this action expended, taxed at $—, 

which the plaintiff also excepts. 


Supreme Court of the United States. 


CHARLES R. BISSELL 
v8.. 


THE TownsHiP OF SPRING VALLEY, in the County of Cherokee, in 
the State of Kansas. 


Know all men by these presents that we, Charles R. Bissell and 
Alfred Ennis, are held and firmly bound unto the Township of 
Spring Valley, in the county of Cherokee and State of Kansas, in the 
sum of two hundred dollars, to be paid to the said Township of 
Spring Valley or its representatives; to which payment, well and 
truly to be made, we bind ourselves and each of us, jointly and sev- 
erally,and our and each of our heirs, executors, and administrators, 
firmly by these presents. : 

Sealed with our seals. Dated this 21st day of December, 1882. 
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53 Whereas the above-named Charles R. Bissell hath prose- 

cuted a writ of error in the Supreme Court of the United States 
to reverse the judgment rendered in the above-entitled action by the 
circuit court of the United States for the district of Kansas: 

Now, therefore, the condition of this obligation is such that if the 
above-named Charles R. Bissell shall prosecute his said writ of error 
to effect and answer all costs if he shall fail to make good his plea, 
then this obligation shall be void ; otherwise to remain in full force 
and virtue. 

CHARLES R. BISSELL, ea 


SEAL. 
SEAL. 


‘By ALFRED ENNIS. 
ALFRED ENNIS. 


Approved Jan’y 8, 1883. 
C. G. FOSTER, Judge. 


(Endorsed :) No. 3242. Charles R. Bissell vs. Township of Spring 
Valley. Bond. Filed Jan. 8, 1883.*. A. S. Thomas, clerk. 


UNITED STATES OF AMERICA, “ 
District of Kansas, : 


I, A. S. Thomas, clerk of the circuit court of the United States of 
America for the district of Kansas, do hereby certify the foregoing 
to be a true, full, and correct copy from the record of all the proceed- 
ings in the action of Charles R. Bissell vs. The Township of Spring 
Valley, in the county of Cherokee, in the State of Kansas, No. 3242 
in said court. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Topeka, in said district of 


Kansas, this 23rd day of February, A. D. 1883. 
[SEAL. ] A. S. THOMAS, Clerk. 


UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judge of the 
circuit court of the United States for the district of Kansas, Greet- 


ing : | 

Because that in the records and proceedings, and also in the ren- 
dering of judgment in a suit before you between Charies R. Bissell, 
of the city, county, and State of New York, plaintiff, and The Town- 
ship of Spring Valley,in thecounty of Cherokee, and State of Kansas, 
defendant, a manifest error has intervened, to the great damage of 
the said plaintiff, as in his complaint has been stated, and as it is 
just and proper that the error, if any there be, should be corrected 
in due manner, and that full and speedy justice should be done to 
the parties aforesaid in this behalf, you are hereby commanded that, 
if judgment therein be given, then, under your seal, you do distinctly 
and openly send the record and proceedings in the suit aforesaid, 
with all things concerning the same, and this writ, so that you have 
the same before the Supreme Court of the United States on the second 
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Monday of October, 1883, next, at Washington, D. C., being the 
present seat of the National Government, that, the record and pro- 
ceedings aforesaid being inspected by the said Supreme Court, it 
may =— further to be done therein what of right ought to be 
one. 
54 Witness the Honorable Morrison R. Waite, Chief Justice of 
the said Supreme Court, at Washington aforesaid, this 8th 
day of January, in the year of Lord one thousand eight hundred 
and eighty-three, and of the Independence of the United States the 


one hundred and seventh. 
[SEAL. ] A. S. THOMAS, Clerk. 


Allowed : 
C. G. FOSTER, Judge. 


(Indorsed :) No. 3242. Charles R. Bissel rs. Township of Spring 
Valley. Writoferror. Filed Jan. 8, 1883. A.S.Thomas,clerk. E. 


UNITED STATES OF AMERICA, 88: 


To the Township of Spring Vallev, in the county of Cherokee, in the 
State of Kansas, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday in October, 1883, next, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States in 
and for the district of Kansas, wherein Charles R. Bissel is plaintiff 
and Sou are defendant in error, to show cause, if any there be, why 
the judgment in the said writ of error mentioned should not be cor- 
rected and speedy justice shuuld not be done to the parties in that 
behalf. : 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 8th day of January, 1883. 

C. G. FOSTER, Judge. 


STATE OF KANsAs, ae 
County of Cherokee, 


The Township of Spring Valley, in the county of Cherokee, in the 


_ State of Kansas, hereby acknowledges service of the above and fore- 


going citation, and agrees to appear to the action therein named at 
at the time and place therein named. 
This January 8th, A. D. 1883. 
J. R. HALLOWELL, Alt’'y Def’ts. 
M. V. B. BENNETT, “ “ 
ROSSINGTON, JOHNSTON & SMITH. 


(Indorsed :) No. 3242. Charles R. Bissell vs. Township of Spring 
Valley. Citation. Filed Jan. 8, 1883. A.S. Thomas, clerk. E. 

(Indorsement on cover :)- No. 880. Charles R. Bissell, plaintiff in 
error, vs. The Township of Spring Valley, Cherokee County, Kansas. 
Kansas C. C. U.S. Filed 7th June, 1883. | 
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55-57 To the introduction of which evidence plaintiff objected 

on the ground that it did not correspond with or show a 
case such as is set forth in said plea of res adjudicata, and because it 
was irrelevant and immaterial; which objection of the plaintiff the 
court overruled and admitted the same in evidence; to which rul- 
ing of the court plaintiff then and there, by its counsel, duly ex- 
cepted. 

Plaintiff then offered in support of its declaration sixty-four cer- 
tain bonds, each of them being in all respects, except as to numbers, 
similar to a copy of the bond attached to the declaration in this 
cause, the bonds so offered in evidence being numbers 22, 23, 24, 25, 
31, 36, 37, 38, 39, 40, 62, 63, 64, 65, 66, 67, 68, 69, 70, 71, 97, 98, 99, 
100, 101, 102, 103, 104, 106, 107, 108, 109, 110, 111, 112, 113, 114, 
122, 123, 124, 125, 126, 127, 128, 129, 130, 131, 132, 133, 134, 135, 
136, 137, 138, 139, 142, 143, 144, 145, 146, 147, 148, 149, 150, all of 
said bonds purporting to be issued on December 15th, 1871, by said 
defendant, signed by Wilham H. Clark, chairman of the buard of 
county commissioners, atteéted with the name.of J. G. Dunlavy, 
county clerk, with the seal of the county of Cherokee attached 
thereto; to the introduction of which bonds in evidence defendant, 
by its counsel, objected; which objection was by the court sustained, 
and it excluded said bonds as testimony; to which ruling of the 
court the plaintiff, by its counsel, then and there duly excepted. 

Plaintiff thereupon offered in evidence 320 certain coupons, being 
counons-numbers 9, 10, 11, 12, and 13, which were attached to and 
issued with the bonds just before offered in evidence, all of said cou- 
pons being in the form set forth in the declaration in this cause and 
purporting to be signed as therein indicated ; to the introduction 

of all of said coupons in evidence the defendant, by its coun- 
58 sel, then and there objected; which objection the court sus- 

tained; to which ruling of the court plaintiff, by its counsel, 
then and there duly excepted. 

Plaintiff then offered in evidence the deposition of A. W. Rucker 
on file in this cause, in which deposition said Rucker testified that 
during the vear 1871 he resided in Cherokee county, Kansas, and 
knew of the issue of certain 150 bonds of one thousand dollars each, 
dated December 15th, 1871, on behalf of Spring Valley township, in 
aid of the Atlantic and Pacific Railroad Company, the bonds matur- 
ing fifteen years after date; that he was present when said bonds 
were executed; that the signature of William H. Clark, as chairman 
of the board of county commissioners, was attached thereto by Wil- 
liam H. Clark in person; that the signature of J.G. Dunlavy was 
affixed to all of said bonds and coupons by his brother, John C. Dun- 
lavy, and that the seal of the county was at that time present and 
affixed to said bonds at the time of their execution; that at that 
time James G. Dunlavy, who was clerk of Cherokee county, was lying 
at home dangerously ill from a gunshot wound; that during the 
same evening on which the bonds were executed he saw said James G. 
Dunlavy at his home, and that said James G. Dunlavy told him that 
he was physically unable to sign said bonds, but that his brother 
John could sign them, and that would do as well, or that he told his 
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brother John to go and sign them; that when they returned to the 
hotel where the bonds were to be signed there was present, among 
others, William H. Clark and S. W. Vanatta, being a majority of the 
board of county commissioners of Cherokee county; that it wae con- 
ceded by all parties that John C. Dunlavy was deputy county 
clerk, and there was some discussion as to whether the bonds 
should be signed in his own name as deputy or in the name of 
the real clerk, after which it was decided to sign them, as ap- 

pears upon the record. To this deposition is attached one 
59 of the bonds offered in evidence, being bond numbered 107, 

and the witness testified that the other 149 were fac similes 
of said bond except as to the number; that all of said bonds were 
signed during the evening and night of the 15th of December, 


1871; that witness believes Mr. Douglass, the third commissioner, 


was the regular chairman of the board of county commissioners, 
but because he refused to sign these bonds had been voted out of 
office by the other two commissioners and William H. Clark elected 
as their chairman for the purpose of signing these bonds; that wit- 
ness did not pay John C. Dunlavy anything for signing his brother’s 
name to these bonds and does not know of any money ever having 
been paid or promised to him; to which deposition and the read- 
ing thereof in evidence defendant, by its counsel, objected ; which 
objection was sustained by the court and said deposition was ex- 
cluded from evidence; to which ruling of the court plaintiff, by his 
counsel, then and there duly excepted. 

Plaintiff then offered in evidence the deposition of S. W. Van- | 
atta, which related to the signing of the bonds, and was substan- 
tially the same as the d:-position of A- W. Rucker; to the reading 
of which deposition in evidence defendant, by its counsel, objected ; 
which objection was sustained by the court and said deposition 
then excluded ; to which ruling of the court plaintiff, by is counsel, 
then and there duly excepted. 

Plaintiff then offered to prove by W. H. Clark, present in court, 
that he was a county commissioner of Cherokee county, Kansas, in 
December, 1871, and was elected chairman by said board, and that 
as such chairman he signed the bonds and coupons offered in evi- 
dence in this causé and described in the declaration of this cause, 
and that John C. Dunlavy attached to the same the signature of J. 

G. Dunlavy, and that the seal was properly attached ; to the 
60 introduction of which evidence defendant, by its counsel, 

objected; which objection was sustained by the court; to 
which ruling of the court plaintiff, by his counsel, then and there 
duly excepted. . 

Thereupon plaintiff offered in evidence the deposition of L. R. 
McNutt, county clerk of Cherokee county, Kansas, in which the 
witness testified that he was county clerk of Cherokee county, 
Kansas, and had custody of the records of the county clerk’s office ; 
that he had searched the office for the appointment of John C. Dun- 
lavy as deputy clerk and his oath of office, but had been unable to 
find the same or any appointment of a deputy clerk or oath of office 
prior to 1875; that there had been a fire and explosion in his office 
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which had destroyed some records and papers; that there was re- 
maining on file in his office a register of officers extending back 
beyond the year 1871, and that from said register or roster of 
officers it appeared that John C. Dunlavy was appointed a deputy 
county clerk in December, 1870, and duly qualified, and he attached 
to his deposition a certified and sworn copy of that part of the 
registry having the same; to the reading of which deposition in 
evidence defendant, by its counsel, objected; which objection was 
by the court sustained and said deposition excluded ; to which rul- 
ing of the court plaintiff, by zs counsel, then and there duly ex- 
cepted. 

Plaintiff then offered to prove by Samuel C. Richards, then present 
in court, that John C. Dunlavy was @ duly appointed, qualified, 
and acting deputy county clerk for Cherokee county, Kansas, at the 
same time that these bonds were executed and issued ; to the intro- 
duction of which testimony defendant, by its counsel, objected; the 

court sustained the objection and excluded any such testi- 
61 mony of Richards; to which ruling of the court plaintiff, by 
his counsel, then and there duly excepted. 

Plaintiff then offered to pfove by“Joseph B. Boyd, then present in 
court, that he was a resident of Spring Valley township at the time 
these bonds were issued and passed from the control of the trustees 
for the township to the hands of third parties; that on behalf of the 
township he followed said bonds to the city of St. Louis, Missouri, 
found where they were, and sent word back to the defendant that 
he could stop the bonds from being put upon the market, but was 
told by defendant to return home; that they would take care of the 
bonds in some other way; to any such testimony defendant, by its 
counsel, then and there objected ; which objection was sustained by 
the court, who ruled that such testimony was not admissible ; to 
which ruling of the court plaintiff, by his counsel, then and there 
duiy excepted. 

Plaintiff thereupon read in evidence the deposition of Charles R. 
Bissell, who testified that he was plaintiff in the case, and bought 
the bonds and coupons described in the declaration before the ma- 
turity of any of them, without knowledge of any defense thereto by 
the township, without knowledge that any suit had ever been brought 
upon any of said issue of bonds; that he relied upon the face of the 
bonds, the recitals therein, and the auditor’s certificate of registra- 
tion endorsed thereon in buying the same, and paid therefor about 
fiftv per cent. of the face value of the bonds. | 

Plaintiff then read in evidence the deposition of Charles J. Peshall, 
which was to the same effect as and corroborative of the testimony 
of Charles 2. Bissell. 

And thereupon counsel for plaintiff again offered in evidence all 

the bonds and coupons so as aforesaid offered by him in evi- 
62 dence; to the admission of which bonds and coupons in evi- 

dence defendant, by its counsel, objected, and the court sus- 
tained said objection and refused to admit said bonds and coupons 
in evidence; to which ruling of the court plaintiff, by his counsel, 
then and there duly excepted. 
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The above was all the testimony introduced or offered on the trial 
of the above-entitled cause. 

And thereupon the court gave judgment for the defendant. 

Plaintiff then moved for a new trial, which motion was in words 
and figures as follows: 


Now comes the plaintiff, by his attorneys, and moves the court to 
set aside the judgment in this cause and for a new trial herein for 
the following reasons: 

1. The court erred in excluding proper testimony offered on behalf 
of the plaintiff. 

2. The court erred in admitting improper testimony offered by 
the defendant. 

3. The court erred in giving judgment for the defendant. 

4. The court erred in not giving judgment for the plaintiff for the 
amount due on the coupons sued on. 

5. The court erred in holding the plea of res adjudicata good in 
this cause. 

6. For errors of law occurring at the trial of this cause, which 


were duly excepted to at the time. 
ALFRED ENNIS anp 


WILLIAM BURRY, 
Attorneys for Plaintiff. 


63 And thereupon the court overruled said motion for a new 
trial; to which ruling of the court plaintiff, by his attorneys, 
then and there duly excepted. 

And forasmuch as the above matters and things do not appear 
sufficiently of record plaintiff now presents to the court this his bill 
of exceptions and prays that the same may be signed and sealed 
according to law and made a part of the record of this case, which 
is accordingly done this 13th day of December, A. D. 1886. 

©. G. FOSTER, [sear] - 
U. S. Dist. Judge. 


Endorsed: No. 5032. Charles R. Bissell vs. Spring Valley Town- 
ship. Bill of exceptions. Filed Dec. 13,1886. A.S. Thomas, clerk, 
by Frank H. Holt, deputy. 


64 In the Circuit Court of the United States for the District of 
Kansas. 


CHARLES R. BIssEtt, Plaintiff, 
v8. p 
Spring VALLEY TownsuHip, Cherokee County, General No. 5032. 
Kansas. 


Know all men by these presents that we, Charles R. Bissell and 
Alfred Ennis, are held and firmly bound unto the Township of 
Spring Valley, in the county of Cherokee and State of Kansas, in 
the sum of two hundred dollars, to be paid to the said Township of 
Spring Valley or its representatives; to which payment, well and 
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truly to be made, we bind ourselves and each of us, jointly and 
severally, and our and each of our heirs, executors, and administra- 
tors, firmly by these presents. 

Sealed with our seals. Dated this 15th day of December, A. D. 
1886. 

Whereas the above-named Charles R. Bissell hath prosecuted a 
writ of error in the Supreme Court of the United States to reverse 
the judgment rendered in the above-entitled action by the circuit 
court of the United States for the district of Kansas: 

Now, therefore, the condition of this obligation is such that if the 
above-named Charles R. Bissell shall prosecute his said writ of error 
to effect and answer all costs if he shall fail to make good his plea, 
then this obligation shall be void; dtherwise to remain in full force 


and virtue. 
CHARLES R. BISSELL, 
By ALFRED ENNIS. eed 
ALFRED ENNIS. SEAL. 
Approved Dec. 15, ’86. 
C. G. FOSTER, Judge. 


[ Endorsed :] No. 5032.. Charles R. Bissell ve. Spring Valley Town- 
ship. Bond. Filed Dec. 15, 1886. A.S. Thomas, clerk. 


65 UNITED STATES OF AMERICA, é 
o e y+ 8$ a 
District of Kansas, 


I, A. S. Thomas, clerk of the circuit court of the United States of 
America for the district of Kansas, do hereby certify the foregoing 
to be a true, full, and correct copy from the record of all the pro- 
ceedings in the action of Charles R. Bissell vs. The Township of 
Spring Valley, in the county of Cherokee, in the State of Kansas, 
No. 5032, in said court. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Topeka, in said district of 
Kansas, this 17th day of December, A. D. 1886. 

The Seal of the Circuit Court of the United 
{ States, District of Kansas, 1862. 


A. S. THOMAS, Clerk. 


66 UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the district of Kansas, 
Greeting : 

Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said circuit court before you, 
between Charles R. Bissell, plaintiff, vs. The Township of Spring 
Valley, in the county of Cherokee, in the State of Kansas, defendant, 
a manifest error hath happened, to the great damage of the said 
plaintiff, as by his complaint appears, we, being willing that error, 
if any hath been, should be duly corrected and full and Speedy 
justice done to the parties aforesaid in this behalf, do command you, 
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if judgment be therein given, that then, under your seai, distinctly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington on the second Monday of October next, in the said Supreme 
Court to be then and there held, that, the recurd and proceedings 
aforesaid being inspected, the said Supreme Court may cause further 
to be done therein to correct that error what of right and according 
to the laws and custom of the United States should be done. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, this 15th day of 
December, A. D. 1886. 
§ The Seal of the Circuit Court of the ames 
t States, District of Kansas, 1862. 
A. S. THOMAS, 
Clerk of the Circuit Court of the United States 
for the District of Kansas. 


Allowed : 
C. G. FOSTER, 
Dis’ct Judge. 
[ Endorsed :] No. 5032. Charles R. Bissell, plaintiff in error, ve. 


The Township of Spring Valley, defendant in error. Writ of error. 
Filed Dec. 15, 1886. A.S. Thomas, clerk. 


67 The United States of America to the Township of Spring 
Valley, in the county of Cherokee, in the State of Kansas, 

Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the , 
district of Kansas, wherein Charles R. Bissell is plaintiff in error 
and you are defendant in error, to show cause, if any there be, why 
the judgment in the said writ of error mentioned should not be cor- 
rected and speedy justice be done to the parties in that behalf. 

Given under my hand, at the eity of Topeka, in the district of 
Kansas, December 15, 1886. 3 

C. G. FOSTER, 


Dis’ct Judge. 


Service of the above citation accepted this 14th day of May, 1887. 
ROSSINGTON, SMITH & DALLAS. 


[Endorsed:] No. 5032. Charles R. Bissell vs. Township of Spring 
Valley. Citation. : 
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a0 THE TOWNSHIP OF SPRING VALLEY, &C. 


68 Assignment of Errors. 


In the Supreme Court of the United States. October Term, A. D. 
1887. 


Cuak es R. Bissett, Plaintiff in Error, 
vs. 


SPRING VALLEY ‘TOWNSHIP, in the County of Cherokee, State of oo 
Kansas, Defendant in Error. 


Now comes said plaintiff in error, by Wilham Burry, bis attorney, 
and shows to the court that-in the records and proceedings in this 
cause and in the entry of the judgment therein there is manifest 
error in this: 

First. The court below erred in suppressing the deposition of Wil- 
liam H. Clarke. 

Second. The court below erred in holding the plea of res adjudi- 
cata good. ae 

Third. The court below erred in excluding proper eVidence offered 
by the plaintiff. 

Fourth. The court below erred in excluding each of the sixty- 
four bonds offered in evidence by the plaintiff. 

Fifth. The court below erred in excluding each of the three hun- 
dred and twenty coupons offered in evidence by the plaintiff. 

Sixth. The court below erred in excluding the deposition of A. age ee 
W. Rucker offered in evidence by the plaintiff. 

Seventh. The court below erred in excluding the deposition of S. 

W. Vannatta offered in evidence by the plaintiff. 

Eighth. The court below erred in excluding the evidence 
69 of W. H. Clarke offerred by the plaintiff. 

Ninth. The court below erred in excluding the deposition 
of L. R. McNutt offered in evidence by the plaintiff. 

Tenth. The court below erred in excluding the evidence of Samuel 
C. Richards offered by the plaintiff. 

Eleventh. The court below erred in excluding the evidence of. 

Joseph B. Boyd offered by the plaintiff. 

Twelfth. The court below erred in again excluding each of the =_ 
bonds and coupons offered in evidence by the plaintiff. ; 

Thirteenth. The court below erred in admitting over plaintiff’s ‘ 
objection improper evidence offered by the defendant. 

Fourteenth. The court below erred in admitting over the objec- 
tion of plaintiff the evidence offered by defendant in support of its 
plea of res adjudicata. . 

Fifteenth. The court below erred in not holding that the evidence 
offered by defendant was insufficient to sustain its plea of res adjudi- 
cata. 

Sixteenth. The court below erred in finding for the defendant. 

Seventeenth. The court below erred in overruling plaintiff’s mo- 
tion for a new trial. 
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Eighteenth. The ,court below erred in giving judgment for the 
defendant. 

Nineteenth. The court below erred in not giving judgment for the 
plaintiff. 

Wherefore, and on account of divers errors appearing in said 
record, plaintiff in error respectfully prays that the said judgment 
of said circuit court may be reversed and that this cause may be 


remanded for a new trial.: 
WILLIAM BURRY, 
Attorney for Plaintiff in Error. 
ALFRED ENNIS, 
Att’y for Plaintiff in Error, 
By A. E. 


Endorsed on cover: Kansas C.C. U.S. No. 1261. Charles R. 
Bissell, plaintiff in error, vs. The Township of Spring Valley, in the 
county of Cherokee and State of Kansas. Filed October 19, 1887. 
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IN THE 


Supreme Court of the United States, 


OCTOBER TERM, A. D. 1887. 


CHARLES R. BISSELL, 
Plaintiff in Error, 


US. 


| No. 1261. 


SPRING VALLEY TOWNSHIP, ) 
Defendant in Error. 
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BRIEF FOR PLAINTIFF IN ERROR. 


STATEMENT OF FAcrtTs. 


In October, 1880, the plaintiff in error brought suit 
against the defendant in error in the United States Cir- 
cuit court for the district of Kansas, to recover on the 
sixth and some preceding coupons of seventy-three bonds 
for $1,000 each, issued by defendant in error in aid 
of the Atlantic and Pacific Railway Company. No bonds * 
were included in the suit. The petition alleged a proper 
execution of the bonds and coupons, and a registration, | 
- or an attempted registration of them, in the office of 
the state auditor, under the registration act of Kansas. 
To that petition defendant made the following answer: 
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“ Now comes the said defendant by J. R. Hallowell, 
M.V.B. Bennet and Rossington, Johnson & Smith, its 
attorneys, and for answer to the allegations set out in 
the plaintiff's petition herein, says that it ought not to 
be charged with the said supposed debt by virtue of the 
said supposed bonds and coupons, because it, by its 
attorneys, says that J. G. Dunlavy, whose name appears 
on said bonds and coupons as county clerk, never 
signed his name thereto or thereon, nor ever authorized 
any party or parties to sign his name thereto or thereon, 
and that said signature is not his signature. Nordid he 
affix or authorize to be affixed the seal of said county of 
Cherokee to said bonds or toupons.” s 


Plaintiff demurred to this plea, relying on the posi- 
tion that the registration aforesaid was an adjudication 
as to the execution of the bonds, and precluded any in- 
quiry into the question raised by the plea. 


The demurrer was overruled and, plaintiff not reply- 
ing, judgment was given for defendant. That judgment 
was brought, on error, to this court and here affirmed, 
the court holding that a complete registration had not 
been alleged in the petition, there being no allegation of 
the final step in registration; that the registry could not 
therefore be availed of in support of the demurrer; that 
the question of the execution of the bonds was therefore 
open to inquiry, and no proof of their execution having 
been offered, the judgment must be affirmed. (See 
Bissell v. Spring Valley Township, 110 U. S., 162.) 


In April, 1885, plaintiff in error brought the present 
suit in the same court, against defendant in error, 
on the ninth to the thirteenth coupons inclusive, at- 
tached to the same seventy-three bonds, alleging a 
proper execution of the bonds and coupons, and a com- 
plete registration. No bonds were included in the suit. 
To this petition an answer was put in denying the exe- 
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cution of the bonds and coupons, leaving unanswered 
the allegation of registration, and setting up a plea of 
ves adjudicata alleging that the question of the execution 
of the bonds and coupons had been determined in the 
former suit on the earlier maturing coupons (page (f 
printed record). 


Plaintiff demurred to that part of the answer denying 
the execution of the bonds and coupons, and traversed 
that part of the answer setting up ves adjudicata. The 
demurrer was sustained on the ground that the petition 
set forth a complete registration of the bonds, and that 
the question of their execution was thereby concluded, 
(see opinion of circuit judge on page 10, printed 
record.) The answer denying the execution of the 
bonds and coupons (which answer must be a sworn 
one) was thereby eliminated from the case, and the 
execution of the bonds and coupons remained undenied. 
Defendant then filed a further answer denying the fact 
of registration. 


On the trial a jury was waived, and plaintiff dismissed 
from his petition the allegation concerning registration 
(page 13, printed record). This left the issue on the 
plea of ves adjudicata the only issue in the case. 


Defendant then offered, in support of its plea of ves 
adjudicata, the record of the former suit. The court, 
against plaintiff's objection, admitted the record in evi- 
dence and held the plea of res adjudicata good. The 
court also excluded testimony offered by plaintiff prov- 
ing the execution of the bonds and coupons, and almost 
all other testimony offered, and gave judgment for de- 
fendant. A writ of error has been sued out, bringing 
that judgment here for review. | 
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The errors complained of are the rulings of the court 
below in admitting in evidence, under the plea of zes 
adjudicata, the record in the former suit, in holding the 
plea of ves adjudicata, as thus proven, good, in excluding 
testimony offered by plaintiff in error, and in giving 
judgment for defendant in error. 


There was no pleading in the case in any way deny- 
ing the validity of the coupons or a_ holding for 
value before maturity by plaintiff in error. The plea 
denying a proper execution of the bonds and coupons 
had been eliminated. The statute of Kansas requires 
that every defense to an action must be specifically 
set up to be available. By the pleadings at the time 
of the trial, therefore, the defendant acknowledged 
a complete right of recovery in plaintiff, unless he 
was estopped by a former adjudication. Out of cau- 
tion, however, plaintiff offered on the trial to prove by 
an abundance of testimony every fact material to a 
recovery in the case, including the execution of the 
bonds and coupons, and offered the bonds and coupons 
with their recitals in evidence, (printed record, pages 
44, 45 and 46.) All testimony so offered by plaintiff 
was excluded, except that he was allowed to and 
did prove a dona fide holding of the bonds and 
coupons for value before maturity. All the testimony 
so excluded was excluded on the express ground that 
it was immaterial because the plea of ves adjudicata, as 
proven, was decisive of the whole case. The ruling of 
the court on this plea, as proven, is therefore the only 
question presented for the consideration of this court- 


ARGUMENT. 


In order to sustain the ruling of the court below in 
this cause, the position is taken, on behalf of defendant 
in error, that all claims or defenses in any way stated or 
involved in the pleadings in a suit, are finally adjudi- 
cated as between the parties to the suit, by the judg- 
ment entered in the case. This position is urged to the 
extent of claiming that it is immaterial whether any of 
such issues were actually litigated or not; that a judg- 
ment by confession or default, on demurrer, or on z/ 
diczt, concludes the parties just as much as if any of the 
questions determined by such default or on demurrer, 
had been actually litigated by the parties. In other 
words, this claim is that any fact admitted for the pur- 
pose of argument by demurrer, or taken as confessed 
on confession or on default, is forever determined as 
between the parties in other and different suits arising 
on other causes of action. 


Plaintiff in error is not raising the question of 
whether a recovery upon the coupons actually sued upon 
in the first suit brought by him has been finally adju- 
dicated. No further action is sought to be maintained 
upon those coupons. But he insists that when suit is 
brought upon other coupons, constituting different and 
separate causes of action as clearly as each of a succes- 
sion of notes payable at different times constitutes a 
separate cause of action, then the judgment in the first 
suit can only be insisted upon as an adjudication, be- 
tween the parties, of the facts or claims actually litigated 
and tried. 
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The attorneys for defendant in error, to sustain the 
position taken by them, rely principally upon the case 
of Aurora City v. West, 7 Wall., 82. 


In that case Mr. Justice CLirForD delivered the opin- 
ion and gives the substance or text of the opinion, 
which is the position of .the present defendant in error, 
in the following words: 

“Since the resolution in Ferrer’s case, the general 
principle has always been conceded, that when one is 
barred in any action, real or personal, by judgment on 
demurrer, confession or verdict, he is barred as to that 
or the like action of the like nature for the same thing 
forever.” 

The other parts of the opinion are chiefly authorities 
cited in support of the proposition so laid down. 


This opinion Mr. Justice CLiFForD followed in deliv- 
ering the opinion in the case of Beloct v. Morgan, 7 Wall. 
619, where the same rule is laid down. 


The question of ses adjudicata was again considered 
in Gould v. Evansville, etc. R. R. Co., 91 U.S., 526. Mr. 
Justice CLirForpD delivered the opinion of the court, 
and on page 533 again laid down the doctrine that he 
had formerly enunciated in regard to 7¢es adjudicata, 
using the following language: 


“Except in special cases, the plea of ves adjudicata 
applies not only to points upon which the court was 
actually required to form an opinion and pronounce 
judgment, but to every point which properly belonged 
to the subject of the allegation, and which the parties, 
exercising reasonable diligence, might have brought 
forward at the time. 2 Taylor’s Ev., Sect. 1,513; Hen- 
derson Vv. F{lenderson, 3 Hare, 115; Stafford v. Clark, 2 
Bing., 382; Adler v. Covert, 1 Wend., 487; Bagot v. W7ll- 
zams, 3 B. & C., 241; Roberts v. Herne, 27 Ala., 678. 

‘Decided cases may be found in which it is questioned 
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whether a former judgment can be a bar to a subse- 
quent action, even for the same cause, if it appears that 
the first judgment was rendered on demurrer; but it is 
settled law that it makes no difference in principle 
whether the facts upon which the court proceeded were 
proved by competent evidence, or whether they were 
admitted by the parties; and that the admission, even 
if by way of demurrer to a pleading in which the facts 
are alleged, is just as available to the opposite party as 
if the admission was made ore fenus Saiee a jury. 
Bouchard v. Dtas, 3 Den., 244; Perkins v. Moore, 16 Ala., 
17; Robznson v. Howard, 5 Cal., 428; Aurora City v. 
West, 7 Wall., 99; Goodrich v. The Cety, 5 ed., 573; Beloit 
v. Morgan, % zd., 107.” 


Some language in the opinions referred to and in the 
cases cited in them, may be in harmony with the posi- 
tion assumed _ by defendant's counsel, but any such lan- 
guage was not intended to carry the doctrine as far as 
is necessary to hold the plea of ves adjudicata in this 
case good. 


It will be observed that Mr. Justice F1ELp dissented 
from the opinion in the case of Gould v. The Ratlway 
Co., 91 U. S., 526, and Mr. Justice MILLER dissented 
from the opinion in the case of Aurora v. West, 7 Wall., 
82, and, in his dissenting opinion, used the following 
language: 


“Tt is true that some of the earlier cases speak as if 
everything which might have been decided in the first 
suit must be considered concluded by that suit. But this 
is not the doctrine of the courts of the present day, and 
no court has given more emphatic expression to the 
modern rule than this. That rule is, that when a former 
judgment is relied on, it must appear from the record 
that the point in controversy was necessarily decided in 
the former suit, or be made to appear by extrinsic proof 
that it was in fact decided. This is expressly ruled no 
less than three times within the last eight years by this 
court, to wit:”’ etc. 
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The next time this question arose and received a full 
consideration from this court, was in the case of Crom- 
well v. Sac County, 94 U.S., 351. In this case Mr. Jus- 
tice Field, who had dissented from the opinion of Mr. 
Justice Clifford, delivered the opinion of the court. 


The facts there under consideration were that the 
plaintiff had brought suit on certain coupons attached 
to municipal bonds, but failed upon the trial of the case, 
to prove that he had paid a valuable consideration 
therefor, although there was‘an allegation to that effect 
in the declaration, as is expressly stated in the dissent- 
ing Opinion, and in any suit brought to enforce the col- 
lection of bonds and coupons, such proof would be com- 
petent. Judgment was rendered against the plaintiff. 
Afterwards he brought another suit upon subsequently 
maturing coupons, detached from the same bonds, and 
defendant interposed a plea of ves adjudicata. The case 
was tried in the Circuit court of the United States for 
the district of Iowa, and Mr. Justice Miller took part in 
the trial thereof. He held that, sitting on circuit, he 
was bound by the language in the opinions of Mr. Jus- 
tice Clifford on the question of res adjudicata, and must 
sustain the plea of the defendant, and he gave judg- 
ment for it, but advised that the case be taken to this 
court and the question fully argued. His suggestion 
was followed, and the result was an opinion materially 
modifying the language of the former opinions deliv- 
ered by Mr. Justice Clifford, but conforming to the dis- 
senting opinion in Aurora v. West. In the opinion 
Mr. Justice Field makes a “difference between the 
‘effect of a judgment as a bar or estoppel against the 
“‘ prosecution of a second action upon the same claim 
“or demand, and its effect as an estoppel in another 
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“ action between the same parties upon a different claim 
‘ or cause of action,” although the second action is upon 
a claim exactly similar to the one involved in the first 
action. : 


Inthe Sac county case, it is held that the estoppel 
does not apply to all matters that mzgh¢ have been liti- 
gated under the pleadings in the former case, but only 
to the point or question actually litigated and deter- 
mined in the original action. Only upon such matters 
is the judgment conclusive in another action. In the 
opinion the court says: 


“Tt is not believed that there are any cases going to 
the extent that because in the prior action a different 
question from that actually determined mzght have 
arisen and been litigated, therefore such possible ques- 
tion is to be considered as excluded from consideration 
in a second action between the same parties on a different 
demand, although loose remarks looking in that direc- 
tion may be found in some opinions. On principle,a point 
not in litigation in one action cannot be received as con- 
clusively settled in any subsequent action upon a differ- 
ent cause, because it mzgh¢t have been determined inthe 
first action. 

“ Various considerations other than the actual merits 
may govern a party in bringing forward grounds of re- 
covery or defense in one action, which may not exist in 
another action upon a different demand, such as the 
smallness of the amount or the value of the property in 
controversy, the difficulty of obtaining the necessary 
evidence, the expense of the litigation, and his own sit- 
uation at the time. A party acting upon considerations 
like these ought not to be precluded from contesting in 
a subsequent action other demands arising out of the 
same transaction. A judgment by default only admits 
for the purpose of the action the legality of the demand 
or claim in suit; it does not make the uiimessininn of the 
declaration or complaint evidence in an action upon 
a different claim. The declaration may contain differ- 
ent statements of the cause of action in different counts. 
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It could hardly be pretended that a judgment by de- 
fault in such a case would make the several statements 
evidence in any other proceeding. (Boyleau v. Rutlin, 
2 Exch., 665, 681; /Zughes v. Alexander, 5 Duer, 493.)” 

In this case, Mr. Justice Clifford ffled a dissenting 
opinion, in which he quotes the case of Aurora v. West 
and many of the other cases upon which the opinion in 
that case rests, as expressing a different rule from the 
opinion just delivered by Mr. Justice Field. 


In fact, that part of the opinion‘of the court in Ax- 
yora Vv. West upon which the present defendant in error 
principally relies, forms a paragraph in the dissenting 
opinion in the case of Cromwell v. Sac Co., where it ap- 
pears in the following language : 

“Since the resolution in Ferrer’s case, 6 Coke 7, the 
general principle has always been conceded, that, when 
one is debarred in any action, real or personal, by judg- 
ment or demurrer, confession or verdict, he is barred as 
to that ora similar action of the like nature for the same 
thing forever. Demurrer for want of equity in such a 


case is allowed in chancery, because the whole matter 
in controversy is open in the first suit.” 


The question was again brought before this court in 
the case of Dazzs v. Brown, 94 U. S., 423. The opinion 
was again delivered by Mr. Justice Field who affirmed 
all the points laid down in case of Cromwell v. Sac Co., 
and Mr. Justice Clifford again dissented. The action 
brought in the court below was upon ten promissory 
notes. When defendant wished to interpose certain 
defenses, plaintiff offered the record of the judgment 
in a former suit brought upon two promissory notes, 
in all respects similar to the ten notes sued upon, ex- 
cepting that they matured earlier, and insisted upon the 
estoppel of res adjudicata. The defendant in the first 
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suit had pleaded the general issue which would have 
allowed him to present all the defenses offered in the 
second suit, had he wished to do so. The court says: 


“The defendants pleaded the general issue; but the 
court finds that, by the advice of counsel learned in the 
law, they defended the action in good faith solely upon 
the ground that their liability had not been fixed as en- 
dorsers by due prosecution of the makers of the notes 
as required by the laws of Illinois; and that this defense 
was not sustained, for the reason that it appeared that 
the makers of the notes resided in the state of New 
York, and that the endorsement was made there. The 
agreement of the bank not to hold them liable as en- 
dorsers was not pleaded nor relied upon; yet it is con- 
tended by counsel that, inasmuch as it might have been 
thus pleaded and relied upon, therefore the judgment 
is an estoppel against the setting up of that agreement 
as a defense in a subsequent action between the same 
parties upon other notes, equally as if its validity and 
efficacy had been litigated and determined. 

‘In taking this position, counsel have confounded the 
operation of a judgment upon the demand involved in 
the action in which the judgment was rendered, with 
its operation as an estoppel in another action between 
the parties upon a different demand. So far as the de- 
mand involved in the action is concerned, the judgment 
has closed all controversy; its validity is no longer open 
to contestation, whatever might have been said or 
proved at the trial for or against it. The judgment is 
not only conclusive as to what was actually determiried 
respecting such demand, but as to every matter which 
might have been brought forward and determined re- 
specting it; and that is all that the language means 
which is quoted by counsel from opinions zz adjudged 
cases in seeming consonance with his posztzon. 

“ When a judgment is offered in evidence in a subse- 
quent action between the same parties upon a different 
demand, it operates as an estoppel only upon the mat- 
ter actually at issue and determined in the original ac- 
tion; and such matter, when not disclosed by the plead- 
ings, must be shown by extrinsic evidence. We have 
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recently had occasion, in the case of Cromwell v. County 
of Sac, supra, p. 351, to go over this ground and point 
out the distinction mentioned; and it 1s unnecessary to 
repeat what we there said. See Bigelow on Estoppel; 
Note to the case of the Duchess of Kingston, in 
Smith’s Lead. Cas.: and Robinson’s Practice, Vol. VII. 
The position of counsel is clearly unterable.”’ 


Upon the publication of the opinion in Cromwell v. 
Sac County, in 4 Central-Law Jour., 416, a long and val- 
uable note was added by Judge Krum, in which he says: 


“ After the opinion of the Supreme court in the case 
of Belott v. Morgan, 7 Wall., 619, the profession were 
almost forced to the conclusion, that, in the Federal 
courts at least, the doctrine of ves adjudtcata was to be 
carried far beyond its ordinary and well-recognized 
limits. The foregoing opinion, however, puts the court 
clearly upon tenable ground, and the learned justice 
who has announced the present views of the court, has 
again placed the profession under obligations by reason 
of the unequivocal and unhesitating manner in which 
he has recurred to established principles.” 

‘The principal case solves all doubts and explains the 
full scope of the rule. By recurring to and enforcing 
the salutary doctrine of the earlier cases of Steam 
Packet Co. v. Sickles, 24 How., 333, and A@iles v. Caldwell, 
2 Wall., 35, the court have given full force and effect to 
the emphatic dissent of Mr. Justice MILLER in Aurora 
C2ty v. West, 7 Wall., 105. ‘ Hence, with all the salutary 
influence which it,’ (the doctrine of ves adjudicata), ‘ ex- 
erts in giving permanence to established rights, in 
putting an end to angry contests, and preserving tran- 
quility in society, it can only be justified on the ground 
that the precise pornt, either of ee or of fact, which is 
presented in the suit where the estoppel is pleaded, had 
been previously decided between the same parties or 
their privies, by a court of competent jurisdiction.’ 

“The importance of the ruling in the principal case 
thus becomes of significance as indicating a wide de- 
parture from Relozt v. Morgan, which had been followed 
as controlling authority upon the circuit in the principal 
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case itself—the learned justice before whom the cause 
was heard, at nzsz prius, deeming himself bound by the 
dictum in the Beloit case, but expressing himself as not 
coinciding with the views there expressed, and recom- 
mending that the matter be presented again for censid- 
eration by the court of last resort.” 


No doubt has ever been cast upon the authority of 
the decisions rendered by Mr. Justice Field in these 
cases. Since they were delivered the court has adhered 
to everything enunciated in them. -In Luméer Co. v. 
Buchtgl, 101 U. S., 638, in speaking of the effect of a 


former recovery, the Court says: 


“The extent and effect of a former recovery between 
the same parties upon the same question raised ina 
new action have been so often considered and deter- 
mined by this court, that it would be a waste of time to 
go over the argument and repeat our views on the sub- 
yect. Our latest expression of opinion, made after de- 
Ghenste consideration, is found in the case of Cromwell 


v. County of Sac, 94 U. S., 351. To the reasons there 
adduced we have nothing to add. 


In Campbell v. Rankin, 99 U. S., 263, the court says: 


“And also, that where, from the nature of the plead- 
ings, it would be left in doubt on what precise issue the 
verdict or judgment was rendered, it 1s competent to 
ascertain this by parol evidence on the second trial. 
The latest expression of the doctrine is found in Crvom- 
well v. County of Sac, 94 U.S., 351; Davis v. Brown, zd.,. 
433.” 


In Stewart v. Lansing, 104 U. S., 510, the court says: 


“In Cromwell v. County of Sac, 94 U.S., 351, it was , 
distinctly held that a determination in one action that a 
plaintiff was not an owner for value of certain coupons 
sued on, did not estop him from proving in another ac- 
tion that he was such an owner of other coupons de- 
tached from the same bonds.” 
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In Eletn v. Marshall, 106 U.S., 579, the Sac County 


case is again expressly appreved. 
In Enfield v. Jordan, 119 U.S., 691, the court says: 


“The third question is, whether the town was not 
estopped from further defense by the previous litiga- 
tion in this (the circuit) court upon the pleadings and 
facts stipulated and judgment rendered therein? The 
stipulation and finding on which this question 1s raised 
is as foilows, to wit: ‘ That at the — term, A. D. 1880, 
‘of this court, judgment for the plaintiff against the de- 
‘fendant herein was rendered upon coupons then due, 
‘detached from the same bonds from which the coupons 
‘in evidence in this suit were taken.. The coupons on 
which said former judgment was rendered were differ- 
ent coupons from those involved in the present suit. 
This suit, therefore, was brought upon.a different cause 
of action from that upon which the former suit was 
brought. Whether the same issues were raised and 
passed upon in that suit which are raised in this, the 
stipulation does not inform us. The question is too 
general in its terms to admit of a precise answer. If 
the defendant sought to set up in this suit some new de- 
fense which was not made inthe former one, and not 
necessarily decided therein, it should have been allowed 
to do so, under the ruling of this court in Cromwell v. Sac 
County, 94 U.S., 351, 354. But we are left in entire ig- 
norance on the subject.” 


Russell v. Place, 94 U.S, G06, and Werchant s Interna- 


tional Steamboat Line v. Lyon, 12 Fed. Rep., 63, also fully 
support the same doctrine. 


To the same effect is Clark v. Blair, 14 Fed. Rep., 
S14, (4 McCrary, 311). In that case a bill was brought 
to set aside a tax deed. A bill to enjoin the issue of a 
tax deed had been heard inthe state court and dis- 
missed. In deciding the case Judge McCrary said: 


“The former suit, however, was brought to obtain a 
different remedy and secure a different relief from that 
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which 1s sought in the present case, although the relief 
sought in the two cases was predicated upon the same 
facts. The former suit was brought before the tax deed 
was executed, and for the purpose of enjoining its exe- 
cution, while the present suit is instituted after the ex- 
ecution of the tax deed for the purpose of having the 
same set aside as fraudulent and void. For the purposes 
of this question, we may say that the present is a suit 
based upon the same facts, or between the same parties 
or their privies, but to enforce a different demand and 
obtain another form of relief. It is, therefore, not a 
case in which the parties are conclusively bound by all 
that mzght have been litigated in the former suit. They 
are conclustvely bound only by what was in fact litigated 


and decided. » Cromwell v. County of Sac, 94 U.S., 361.” 
In Foyer v. Patch, 1382 Mass., 110, the court says: 


‘“ But when the second action between the same par- 
ties is upon a different cause of action from the first, 
then the judgment in the former action is conclusive 
only upon those issues which were actually tried and 
determined.” 

No deviation from this now well-established doctrine 
can be found in the reports in the United States courts. 
Some of the early New York cases were in accordance 
with the views of Mr. Justice Clifford, but they have 
since been overruled by the later cases, and what Mr 
Justice Miller calls “the modern doctrine” is now well 
established in that state also. In some text books can 
be found expressions which would seem to still favor 
the doctrine so strongly advocated by Mr. Justice Clif- 
ford, but on a close examination it will be found that 
they occur only where the text writer carelessly slips 
from the discussion of the rule as applied to a second 
action upon the identical cause of action tried in the 
first case, to a discussion of the doctrine as applied to a 
second action between the same parties on a separate 
cause of action of a like nature with the first. 
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All the authorities that can be adduced in support of 
the old doctrine, and all the authorities upon which 
counsel for the defendant in error relies, can be found 
collected in the opinions of Mr. Justice Clifford in 7th 
Wallace and in the dissenting opinion in the case of 
Cromwell v. Sac Co. 


I doubt, however, if, in any well-considered cause, the 
doctrine of ves adjudicata was ever carried as far as de- 
fendant in error would now go. In the extracts quoted 
above from late decisions of this court it is said that 
the opinions in Aurora Eity vi West and Beloit v. 
Morgan go beyond the facts of the cases under consid- 

- eration. 


A judgment sustaining a demurrer may well be an 
estoppel to a new action on the same state of facts, or 
on practically the same bill of complaint. Those facts 
no longer show a right of recovery. But if the 
demurrer is_ overruled, the demurrer is_ simply 
eliminated, and, generally, the judgment is_ zes- 
pondeat ouster. If defendant declines to do this, 
then judgment is entered on default of answer, or zz/ 
dict. The judgment sought to be interposed as 
an estoppel is not then judgment on an issue, but a 
judgment for want of an answer or reply, z. ¢., for de- 
fault. 


The plea of ves adjudicata in a suit on a different 
cause of action is an estoppel. The judgment is not a 
bar in such acase. A fact that has been. settled and 
determined in a case after actual litigation is taken as 
settled forever, as completely as if the parties had re- 
duced it to writing and, with full knowledge of all the 
facts, voluntarily signed it. The record of the former suit 
is not a bar, but simply a piece of incontrovertible evi- 
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dence of a fact settled forever. Evidence is not al- 
lowed to contradict it. When, therefore, the record of 
the former suit is produced, it cannot prove anything 
not actually tried. Where in the present case is there 
any trial of the signature of these bonds and coupons? 
In Cromwell v. Sac Co., 94 U. S., 358, the court cites 
with approval the following language of Lord ELten- 
BOROUGH in Outram v. Morewood, 3 East, 346: 


“It is not the recovery, but the matter alleged by the 
party, and upon which the recovery proceeds, which 
creates the estoppel. The recovery of itself in an ac- 
tion of trespass is only a bar to the future recovery of 
damages for the same injury; but the estoppel precludes 
parties and privies from contending to the contrary of 
that point or matter of fact, which, having been once 
distinctly put in issue by them, or by those to whom 
they are privy in estate or law, has been, on such issue 
joined, solemnly found against them.” 


Even in his dissenting opinion, Mr. Justice CLIFFORD 
says: 


“The judgment is then co-extensive with the issue on 
which it is founded, and is conclusive only so far as the 
same fact or title is again in dispute. Merriam v. Whit- 
temore, 9 Gray, 317. 

‘“ Decided cases in that state to the same effect are 
numerous, the highest court of the state holding that it 
is well settled that a judgment in a former suit between 
the same parties is a bar to a subsequent action only 
when the point or question in issue is the same in both; 
that the judgment is conclusive in relation to all matters 
in the suit which were put tn tssue, but has no effect upon 
questions not involved in the issue, and which were 
neither open to inquiry nor the subjects of litigation. 


Norton v. Huxley, 13 zd., 290.” : 


Let us consider for a moment what the pleadings 
were in the frs¢ case brought by plaintiff in error and 
which is pleaded as an estoppel. He filed a petition 
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containing, among other things, a defective allegation 
of registration. He rested his whole case on the effect 
of registration. Registration as alleged was the only 
question ever considered, or on which the court ever 
passed judgment, (see Bessel/ v. Spring Valley Township, 
110 U. S., 162.) After his demurrer to the defendant's 
plea of won est factum was overruled, the pleadings 
were a petition and a sworn answer denying the clerk’s 
sivnature. There was noreplication. Uptothat point, 
certainly, there was, without replication, no issue. De- 
fendant had tendered an issue, but plaintiff expressly 
refused to accept the challenge, and filed no replication, 
but declined to do so. The record reads: “the plaintiff 
‘ refusing further to plead, stands on his demurrer. It 
‘is therefore now by the court here considered, ordered 
“and adjudged that said defendant go hence without 
“day,” and have its costs, etc., (printed Record, page 
41.) No evidence was offered. Plaintiff simply stood 
silent and stood on his demurrer, relying on the legal. 
effect of the registration alleged. He refused to join 
issue and try any issue of fact. The judgment was that 
the suit be dismissed (practically for want of prosecu- 
tion) and that defendant go hence without day, and 
have his costs. | 


Where, then, was there any other issue than the legal 
effect on demurrer of the registration alleged? How 
was any other ever formed? Plaintiff certainly had a 
right to dismiss his cause at any time. It may be that 
at one time he intended to join issue by filing a replica- 
tion and try the question of signatures before a jury. 
But if, when he came to trial, he found his witnesses 
spirited away, he had a right to decline to file a reply 
and let the court take any course it might see fit. He 
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could stand mute, and the court could dismiss the case, 
giving costs to defendant, or could continue it. The 
court could make its order read that the case was dis- 
missed for want of prosecution, dismissed for want of 
reply, dismissed on defendant’s motion, or simply dis- 
missed. However the order might read, there would 
plainly have been no issue, no trial, no point actually 
litigated, and the issue tendered by the answer but not 
accepted could never be thus transformed into an 
estoppel. 


Even Mr. Justice CLIFFORD says, as above quoted: 


“ ‘The judgment is then co-extensive with the issue on 
which it is founded, and is conclusive only so far as the , 
same fact or title is again in dispute.” ; 


The former case failed because of an insufficient 
allegation of registration. Surely in such a case there 
was no adjudication on signatures. The only question 
involved was whether or not the manner of registering 
the bonds as set out in the petition conformed to the 
statute. Dismissal of a cause on account of defective 
pleading is certainly not the trial of an issue or a trial on 
the merits. 


Even if it were true, however, that a judgment by 
confession, default or on demurrer, was an estoppel as 
to all facts involved, whether those facts were the sub- 
ject of actual litigation or not, yet the question now in- 
volved and which we were ready and anxious to try 
in this suit, was not in any way under consideration in 
the former suit. Defendant in error contends that it 
was adjudicated in the former suit that the instruments 
then sued on wére not signed by the county clerk. Even 
if they were not, even if we are now ready to confess 
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in this cause that the clerk only signed the bonds and 
the ninth to fifteenth coupons, inclusive, that he was then 
disabled, and that a deputy clerk, without authority, 
affixed his name to the other six coupons, what then? 
A finding, even after actual litigation, that the first six 
coupons sued on in the first case, were not properly 
signed, does not pass upon the question of the signa- 
tures to the remaining coupons. Every second one of a 
series of notes may be a forgery, but an adjudication on 
one note cannot and ought not to estop the parties from 
showing the truth as to the others. Even if we con- 
ceded in the former suit and again in the present one, 
in open court, that the signatures to the coupons form- 
erly sued on were rank, felonious forgeries, still we may 
have proof positive that the coupons now sued on were 
properly executed. 


When the question is as to the genuineness of signa- 
tures, each signature presents a separate issue independ- 
ent of all the other signatures. If 1 brought ejectment 
for ten lots, claiming under ten different deeds from the 
same grantor, and the signatures not being acknow- 
ledged had to be proved, I would fail to make out a case 
as to nine lots, if I simply proved the grantor’s signa- 
ture to one deed and then offered the ten deeds in 
evidence. 

Language to support this proposition is found in the 
case of Cromwell v. Sac Co., where the court says that 
plaintiff may have paid a valuable consideration for 
some of the coupons and not for others. 


This point, that there is nothing in the record intro- 
duced in evidence to show an adjudication, even on a 
concession made for the purposes of argument (as on 
demurrer), that the signatures to the instruments zow 
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sued on were not affixed by proper authority, or were 
affixed by an unauthorized deputy clerk, is in itself suf- 
ficient to call for a reversal of the judgment of the court 
below. 


The point has been made by defendant in error that 
signature to coupons is not necessary, and that there 
was necessarily involved in the first case the question of 
signature to the bonds, and in support of this proposi- 
tion counsel cited the case of Fazr v. Montgomery Co., 


3 Dill., 389. 


Coupons when detatched from the bonds, as they 
were in the first suit, are separate and distinct causes of 
action, and suit can be sustained on them even if the 
original bonds were, for any reason, canceled. In Clarke 
v. Jowa C2ty, 20 Wall., 589, the court says: | 


‘“ Coupons, when severed from the bonds to which 
they were originally attached, are in legal effect equiv- 
alent to separate bonds for the different instalments of 
interest. The like action may be brought upon each of 
them, when they respectively become due, as upon the 
bond itself when the principal matures; and to each ac- 
tion—to that upon the bond and to each of those upon 
the coupons—the same limitation must upon principle 
apply. 

In Avertson v. Nattonal Bank, 4 Hun, 692, the court 
says: | 

‘The fact that they are declared to be for interest 
upon bonds specified by their numbers does not destroy 
their negotiability when separated from the bond, or 
impair the title of one purchasing from another without 
production of the bond.” 


In the dissenting opinion in Cromwell v. Sac Co., Mr. 
Justice CLIFFORD Says: 


“Coupons are written contracts for the payment of a 


definite sum of money on a given day, and, being drawn 
and executed ina given mode, for the very purpose 
that they may be separated from the bonds, it is held 
that they are negotiable, and that a suit may be main- 
tained on them cwethout the necessity of preducinge the 
bonds to whith they were attached. (Kuox Co. v. «lspin- 
wall, 21 llow, 544: hele v. Railroad, 2\ td, 905; Au- 
yora Vv. West, 7 Wall, 105; Warray v.. Larducr, 2 td., 
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IN THE 


SUPREME COURT OF THE UNITED STATES. 


CHARLES R. BISSELL, . 
Plaiatif, 


THE TOWNSHIP OF SPRING VALLEY, m 
THE Country OF CHEROKEE AND STATE OF 
Kansas, 

Defendant. 


BRIEF AND ARGUMENT OF DEFENDANT. 


Bort a single question is involved in this controversy. If 
this question be decided in favor of the appellant, then a new 
trial must be awarded. If, however, the court shall uphold 
a coherent and unbroken line of just precedents upon this 
point of law, and decide the question in favor of the appellee, 
then the judgment of the court below must be affirmed. The 
question raised and the only contention of the defendant is, 
that the rights of the parties involved in this action, and the 
issues between them, have been once solemnly adjudicated in 
a former trial between the plaintiff and defendant, which judg- 
ment was on writ of error affirmed by this court; that the 


2 


judgment was upon a vital point affecting the validity of the 
instruments sued upon, and by reason of it the plaintiff is 
estopped from ever asserting these bonds to be a valid obliga- 
tion of the defendant township. The court below, after full 
and patient argument, so held, and gave judgment for the de- 
fendant, excluding testimony offered by plaintiff either tend- 
ing to disprove, or which plaintiff thought tended to disprove 
the vital fact found by the former judgment, and of the ex- 
istence of which such judgment was and is a perpetual and 
conclusive testimony between the parties, namely, the ques- 
tion as to whether the bonds in controversy were executed by 
the municipality and became its obligation. 

We have at this writing not received appellant’s brief, and 
being in some doubt as to whether he may serve us with a 
copy in time for our answer, we are preparing this argument 
without reference to the points he may submit. 

Attention is called to the record of the former case embodied 
herein (see pages 15 to 43 of the record, infra), wherein it 
will appear that the former action between the parties was 
upon coupons detached from the identical bonds declared upon 
in the present action. While we would have made sub- 
stantially the same plea in a suit upon different bonds of the 
same issue, and believe that it would be as readily sustained, 
this case presents the clearer feature of involving in both 
actions exactly the same bonds. In the first action, plaintiff 
pleaded a registration of the bonds by the Auditor of State, 
but failed to plead a compliance with section 15 of the legis- 
lative act of 1872. The bonds in controversy were not issued 
under the act of 1872, but were issued under a former act, 
and the subsequent registration in the county was essential to 
complete the act of the Auditor, and to give all the conclusive 
effect of an estoppel. In obedience to the rule of this court, 
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we herewith append section 15 of chapter 68 of the Laws of 
1872: 


“Src. 15. That the holder of bonds heretofore issued, or 
that may hereafter be issued, in | gece of any contract 
heretofore made under any law of this State, may have the 
benefits of this act by having such bonds registered in the 
office of said Auditor of State, as provided herein for the 
registration of bonds issued by virtue hereof. It shall be the 
duty of the Auditor of State, upon the registration of any 
bonds not issued under the provisions of this act, within ten 
days thereafter to notify the officers issuing the same of such 
registration, which fact shall be entered by such officers in a 
book wherein the record of such bonds is kept, and such bonds 
shall thereafter be considered registered bonds.” 

To this petition in the former case, the township filed an 
answer denying the execution of the bonds, properly verified 
as required by statute, so as to put the burden upon the plain- 
tiff of proving their execution. To this plea the plaintiff 
demurred, and thereupon, upon argument of the demurrer, 
the court rendered judgment in favor of defendant. From 
this judgment the plaintiff appealed to this court, and the 
judgment was upon argument affirmed on the 21st day of 
January, 1884. (See Bissell v. Spring Valley Township, 110 
U. 8. 162.) 

Some time after the affirmance of this judgment, the present 
action was brought upon another lot of coupons, detached 
from the same bonds, subsequently accruing. In the former 
action this court had held that the plea was a good plea, and 
that it was not avoided by the registration of the Auditor of 
State; that such registration, to be effectual, should comply 
with the requirements of section 15, before adverted to. So 
in this action a valid registration is pleaded. (See folio 3, of 
the printed record.) To this petition the defendant puts in its 
answer (see page 7 of the printed record), wherein it again 
pleads the non-execution of these bonds, and pleads the for- 
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mer adjudication between the parties upon the same bonds 
upon the same plea, to which the plaintiff demurs. 

Upon argument, the court sustained the demurrer upon 
the ground, and upon the sole ground, that the plaintiff had 
in his new petition pleaded a valid registration, which by 
force of the decision in Lewis v. Commissioners of Barber 
County, 105 U.S. 739, would avoid the plea of non-execu- 
tion. The plea of registration was not affected by the de- 
murrer, and was permitted to stand, and leave given to file an 
amendment to the answer. An amendment to the answer 
was accordingly filed, traversing the new matter in the peti- 
tion. As to the scope of the whole issue upon the demurrer, 
see page 10 of the record. Upon the trial subsequently had, 
no evidence was proffered upon the Subject of registration, and — 
midway of the trial, and before it was through, plaintiff with- 
drew his allegation concerning the registration; and though it 
does not appear upon the record, this was done with a view of 
dismissing the services of a jury in the case, which had been 
impaneled, and thereafter to the end the case was tried by the 
court. (See page 13 of the record, folio 24.) Thus prior to the 
judgment in the case and in the course of trial the petition 
stood, and now stands before the court as identical in every 
respect with the petition in the former case, the dates and 
numbers of the coupons alone excepted. 

We claim, therefore, that the petition was disingenuously 
drawn, so far as this allegation of registration was concerned, 
with the view of importing a new issue into the case, so that 
the plaintiff might thereby contend that the case was other 
and different in its essence from the one formerly brought, 
and that therefore its demurrer to the plea of non est factum, 
still standing, and only avoided by this extraneous matter in 
reference to registration, which in course of trial the plaintiff 
voluntarily withdrew of his own motion, makes this case 
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upon its merits upon all-fours with the former case of Bissell 
v. Spring Valley Township. : 

By a comparison of the petition in this case with the peti- 
tion in the-former case, it will be observed that there is a 
clumsy effort to bring the case within the rule of Cromwell v. 
The County of Sac, 94 U. S. 351, by an elaborate and re- 
dundant assertion of the bona fides of Bissell in the purchase 
of the bonds. The bona fides of Bissell was not controverted 
in the former action, nor in the present action. The issue in 
the former case was plainly and simply: Were the bonds in 
controversy the obligation of Spring Valley township? The 
question in this case is: Was that issue in the former case 
decided in favor of the defendant? If so, it is good in this 
case, and is a complete bar to plaintiff’s recovery. 

We shall contend, therefore, first: That the plea of former 
adjudication is well taken; and second: That the testimony 
as shown by the: record as offered by the plaintiff and ex- 
cluded, to avoid the plea of non est factum would not be suf- 
ficient, even if true and admitted, on an issue between the 
parties to validate the execution of these bonds. 


THE PLEA OF RES JUDICATA. 


It has always been thought to be the law of this court that 
in all suits upon bonds a judgment in favor of a bond-holder 
upon certain municipal bonds, part of a larger issue, against 
the town issuing them, is conclusive on a question of the 
validity of the issue on a suit brought by the same creditor 
against the same town, on other bonds, another part of the 
same issue; the parties being identical, and all objections 
taken by the town in the second suit having been open to be 


taken by it in the former one. (See Beloit v. Morgan, 7 Wall. 
619.) 
The converse of this has been thought by lawyers to be : 
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equally true, namely: that a judgment against the validity of 
bonds made in any suit upon a part of the issue, or upon 
coupons, was conclusive against the bond-holder and his priv- 
ies in any subsequent proceeding by them upon bonds or cou- 
pons of the same issue. In other words, the decisions of this 
court in this connection have been supposed to regard the 
entire issue of bonds as one homogeneous and inseparable 
claim and demand, and that the same law exists for the mu- 
nicipality as for the bond-holder, at least so far as to conclude 
the bond-holder upon all matters <actually in controversy in 
any suit; and if the issue joined between the parties was one 
which went to the validity of the bonds, and such issue was 
determined by judgment, that such bond-holder at least could 
never reassert the validity against the municipality. Upon 
this view of the law, the inferior federal courts have con- 
stantly acted, at least in this district, certainly to cut off de- 
fenses to the bonds pleaded in a second action between the 
same parties. This case is in that respect sui generis in this 
court, and we believe was inspired by a misapprehension of 
the views of the court in its ruling in Cromwell v. County of 
Sac. 

We, however, on a careful and repeated reading of that 
case, have totally failed to discover wherein in any way it 
abrogates the uniform and consistent ruling of this court, or 
wherein it warrants the assumption that a suit upon a second 
set of coupons is a different claim or demand from a suit 
upon the first set of coupons detached from the same bonds 
so as to open matters adjudicated in the first suit. In the 
case of Cromwell v. The County of Sac, an effort was made to 
extract an estoppel from a judgment between different par- 
ties by showing that in a former suit the plaintiff in the sec- 
ond suit was the real party in interest. The issue in the first 


case was the validity of the bonds. It appeared that the 
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bonds were of such a nature, as to their recitals, that though 
fraudulent and invalid in their inception, they would be good 
in the hands of a bona fide holder; but no issue of bona fides 
was made in the first case, and therefore no issue could be 
tried as to whether Cromwell was a bona fide holder of any 
bonds of this issue. The second suit was upon other bonds 
and coupons of the same issue, of which Cromwell claimed 
to be the bona fide owner, and this was the new issue to be 
tried. There had been an adjudication of the validity, to be 
sure, but non constat that Cromwell should not recover, even 
though the bonds were invalid, if he showed that he was a 
purchaser in good faith. And that issue—which was not 
controverted in the first suit—the court held was not con- 
cluded in the second. The obvious difference between this 
and the case now in hearing is too plain for argument. The 
case of Cromwell v. County of Sac upholds a salutary distinc- 
tion under this branch of the law of estoppel. That the court 
did not mean to be understood that the mere bringing of a 
suit upon other bonds and other coupons of the same issue 
opened for re-trial matters that had already been fought to 
judgment between the parties, is apparent from subsequent 
decisions of this court, reasserting and explaining the deci- 
sion in Cromwell v. Sac. 

We call attention as the first in order, as being the latest of 
these decisions, to the case of Wilson’s Executor v. Deen, 121 
U.S. 525. In that case, the action was upon the rent reserved 
in a lease, and the plea of former adjudication was of a judg- 
ment in former suit brought for an installment of the rent, 
in which the validity of the lease had been controverted and 
judgment given for defendant. It was contended by counsel 
that the second suit was upon a different claim or demand, 
and the authority of Oromwell v. County of Sac and Davis.v. 
Brown, 94 U.S. 423, was invoked to permit the plaintiff in 
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the second case to reéxamine the question, and the essential 
question which had been decided in the former case. The 
court below had misconstrued these two decisions, for the 
Supreme Court in reversing the judgment given by the trial 
court, reasserted with particularity the doctrine of Cromwell 
v. County of Sac, and showed how it could not aid the plain- 
tiff in escaping the force of the former’ judgment. The case 
in 121 U.S. is in priuciple identical with this case. 

This court again incidentally interpreted the scope of Crom- 
well v. County of Sac in the case of Elgin v. Marshall, 106 
U. S. 578, wherein Mr. Justice MATTHEWS, speaking for the 
court, says: Fae i 

“Tt is true that the point actually litigated and determined 
in this action was the validity of the bonds, and as between 
these parties, in any subsequent action upon other coupons, 
or upon the bonds themselves, this judgment, according to the 
principles stated in Cromwell v. County of Sac, 94 U.S. 351, 
might, and as to all —- actually adjudged would be con- 
clusive as an estoppel.” 

This court also construed and reaffirmed the case of Orom- 
well v. County of Sac in the case of Lumber Company v. 
Buchtel, in 101 U. S. 638, which in principle is a case com- 
pletely in point with the one now under consideration. 


That a judgment inter partes is conclusive between them in 
any subsequent proceeding (though different ) as to all matters 
actually litigated in the first proceeding, has been decided by 
this court in other cases since the rendition of the decision of 
Cromwell v. County of Sac. (See Louis v. Brown Township, 109 
U.S. 162; Bryan, e al., v. Kennett, # al., 113 U.S. 179; 
Davis v. Brown, 94 U.S. 423; Russell v. Place, 94 U.S. 606; 
United States v. Parker, 120 U.S. 89; Campbell v. Rankin, 
99 U.S. 261; Orleans v. Platt, 99 U.S. 676; Lyons v. Mun- 
son, 99 U.S. 684.) 

It seems like an imposition upon the time and patience of 
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the court to cite other authorities of this court to support the 
main proposition, that every matter actually litigated between 
the parties in any proceeding in a court having jurisdiction 
of the persons and subject-matter is perpetually set at rest 
between such parties by a judgment, but we cannot in duty 
to our client refrain from calling attention to other decisions 
of this court made prior to the case of Cromwell v. County of 
Sac, and in no wise inconsistent with it, wherein the court 
has established and carried out from its earliest history a con- 
sistent judicial policy in this behalf. See, therefore, Hopkins 
v. Lee, 6 Wheaton, 109; The United States v. Twenty-two 
Casks of Wine, 1 Peters, 547; Bank of the United States v. 
Beverley, 1 How. 134; Stockton v. Ford, 18 How. 418; In- 
graham, 4 al., v. Dawson, 4 al., 20 How. 486; Thompson, et 
al., v. Roberts, e¢ al., 24 How. 233; Washington, Alexandria 
&c. Co. v. Sickles, id. 333; Gaines v. Hermen, id. 533; Wright, 
et al., v. Sill, 2 Black. 544; Lessee of Parish v. Ferris, id. 606 ; 
Miles v. Caldwell, 2 Wall. 35; Minnesota Co. v. National 
Co., 3 Wall. 332; Goodrich v. City, 5 Wall. 566; Packet 
Company v. Sickles, 5 Wall. 580; Aurora City v. West, 7 
Wall. 82; Durant v. Essex Company, id. 107; Beloit v. Mor- 
gan, id. 619; Williams v. Baker, 17 Wall. 144; Tioga Rail- 
road v. Blossburg & Corning Railroad, 20 Wall. 137; Gould 
v. Evansville &c. R. R. Co., 91 U.S. 109. 

We append herewith, also, as being part of the law of this 
court, a list of decisions applicable to the question involved 
in this case, made by the English courts and common- 
law and chancery courts of different states of this Union, 
which have been approvingly cited by this court, and which 
have furnished to this court sound and well-reasoned prece- . 
dents: Gardner v. Buckbee, 3 Cowen, 127; Bouchard, Execu- 
tor, v. Diaz, 3 Denio, 238; Burt v. Sternburgh, 4 Cowen, 559; 
Clark v. Sammons & Vanpelt, 12 Iowa, 868; Duchess of 
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Kingston’s Case, 20 Howard, State Trials, 538; Griffin v. 
Long Island Railroad, 102 N. Y. 449; Outram v. Morewood, 
3 East, 346. In the case of Wilson’s Ex’re v. Deen, 121 U. 
S. 525, the court cites Gardner v. Buckbee as illustrating the 
just application of the rule in Cromwell v. Sac County. 

The elementary cases upon this subject are all gathered and 
learnedly commented upon in Mr. Bigelow’s work on Estop- 
pel. See pages 83 to 95, infra, of 4th edition, and authorities 
gathered in note 3, on page 94. 

There can be no doubt, therefore, that if the matters and 
things involved in the presént case‘.sought to be eontroverted 
and put at issue were decided in the former case between these 
parties, then the judgment of the court below must be affirmed. 
That we contend appears incontestably by the record itself to 
be the fact. 

The former suit was upon coupons of these township bonds. 
To that suit we pleaded the non-execution of the bonds. 
Plaintiff admitted the truth of this plea by the demurrer, 
and allowed judgment to go upon his demurrer, and took an 
appeal to this court. His only claim of error in the present 
case is, that he was not permitted to show that the bonds 
were executed, or to offer proof tending to show that they 
were executed. | . 

Now, we presume it will be contended by plaintiff that an 
allegation in the former plea that the county clerk did not 
sign the bonds and did not affix the seal, was not conclusive 
of the question as to whether some one did sign the county 
clerk’s name to them by authority of the county clerk. 
And second, it will be contended, perhaps, that the judgment 
upon demurrer is not judgment upon the merits. 

Upon the first proposition, we have this to say, as was sug- 
gested by the learned Justice who delivered the opinion of this 
court in the former case: That a denial that the county clerk 
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signed the bonds and affixed his seal, carries with it by ne- 
cessity and unavoidable implication a denial of the lesser 
proposition, that any one having authority from the county 
clerk signed his name to them. 

An examination of the record will disclose the fact that this 
matter of avoidance had been once put in by plaintiff, non 
constat if he had not withdrawn it and gone to trial upon 
that allegation by way of reply, we could not have success- 
fully combatted that position, and have shown the contrary 
to be true. Certainly, the act of any deputy would be the 
act of the county clerk, and denial that the county clerk 
signed, is equivalent to a denial that the act was done which 
was necessary to.effect the execution of the bonds. 

The court will bear in mind primarily, that we are now 
seventeen years away from the transaction itself. No judg- 
ment has ever been obtained against the township on these 
bonds, and an amount of interest almost equivalent to the 
face of the bonds has been barred by the statute of limita- 
tions and concluded by judgment. 

A leading case supporting the maxim, Interest reipublice 
ut sit finis littum, is the case of LeGuen v. Gouverneur & 
Kemble, in which the learned judge who delivered the opinion 
of the court said: 

“The general principle, that the judgment or decree of a 
court possessing competent jurisdiction shall be final as to the 
subject-matter thereby determined, is conceded on both sides, 
and can admit of no doubt. The principle, however, extends 
farther. It is not only final as to the matter actually deter- 


mined, but as to every other matter which the parties might 
litigate in the cause, and which they might have had decided. 


The reasons in favor of this extent of the rule appear to me, 


satisfactory ; they are founded in the expedience and propriety 
of silencing the contentions of parties, and of accomplishing 
the ends of justice, by a single and speedy decision of all their 
rights. It is evidently proper to prescribe some period to 
controversies of this sort; and what period can be more fit 
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and proper than that which affords a full and fair opportu- 
nity to examine and decide all their claims? This extent of 
the rule can impose no hardship. It requires no more than a 
reasonable degree of vigilance and attention ; a different course 
might be dangerous, and often oppressive. It might tend to 
unsettle all the determinations of law, and open a door for in- 
finite vexation.” 


Chancellor Kent, who also delivered an opinion in the 
same case, said in the same connection: 


‘Every person is bound to take care of his own rights, and 
to vindicate them in due season, and in proper order. This 
is a sound and salutary principle of law. Accordingly, if a 
defendant having the means of defense in his power, neglects 
to use them, ‘and suffers a recovery to be had against him 
by a competent tribunal, hais forever precluded.” 


A fair issue was presented ; a large number of matters had 
been previously put in issue in this case; they were with- 
drawn, and a matter of fact was pleaded which went to the 
heartstrings of the entire controversy between the parties. 
At the time that this issue was made, plaintiff Bissell was 
the owner of all the bonds from which coupons had been 
detached and put in suit. The bonds themselves were not 
yet due. If the bonds were either valid obligations of the 
township, or their invalidity was of such nature that it could 
be cured by his bona fide ownership of them, then he was in 
position to bring his suit upon other coupons, and upon the 
bonds when due, at his convenience. His claim against the 
township was an entirety. For mere convenience it was 
severable into a multitude of causes of action, each of which 
was essentially the same and depended upon an exactly simi- 
lar demand. Any defense which went to the validity of the 
bonds in his hands was a defense leveled at his entire claim, 
whether it was made in a suit upon a single coupon, or upon 
a general and collective demand. Such a defense covered 
not only the present, but any possible contention between the 


parties growing out of these bonds. Certainly, therefore, 
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the proposition, pleaded in the exact language of the statute, 
that the bonds were not executed by the county clerk, fully 
apprised him of the nature of the defense and of its vital 
character, and a judgment upon such an issue certainly was 
conclusive of the mere dependent fact that the bonds might 
have been signed by another for the county clerk and at his 
behest. 

We shall presently argue what we believe to be the law. of 
this case, but which we do not believe to be essential to the 
affirmance of this judgment, that the signatare of the county 
clerk is jurisdictional, and that the power could not be dele- 
gated by him, and was not delegated by operation of law. 

As to the other point, that a judgment upon a demurrer 
which goes to the merits is as conclusive as a judgment 
founded upon the verdict of a jury, we think there can be no 
possible question. The law upon this subject is elementary ; 
has been held over and over again in this court, and this case 
is one which comes clearly within the rule. Like all general 
rules of law, it is subject to proper and rational exceptions. 
A judgment upon a nonsuit is not conclusive. A judgment 
upon rerazit is conclusive. A judgment upon default is 
conclusive. A decision upon a demurrer which has clearly 
gone to the merits of the case is an effectual bar to further 
litigation. (See Johnson v. Pate, 90 N. C. 334.) 

The only exception which we have been able to find as to 
the conclusiveness of the demurrer is, that where a demurrer 
presents more than one objection and is sustained generally, 
one of the grounds being a preliminary defect and the other 
going to the merits of the case, the court will presume that 


the judgment upon demurrer was upon the first point only.. 


But where the demurrer, as in this case, goes to a single and 
vital fact and judgment goes upon it, that is an end to litiga- 
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tion. We have collated some of the authorities of this court 
and other courts upon this point, and append them herewith. 
In Aurora City v. West, this court say : 


“Taken as a whole, the pleadings of the defendants in the 
respective cases amounted to a demurrer to the respective dec- 
larations, and the substantial import of the decision of the court 
in each case was, that the declaration was sufficient to entitle 
the plaintiffs to judgment. Beyond question they were judg- 
ments on the merits, —— rendered on demurrer; and in 
such case the well-settled rule is, that every material matter of 
fact sufficiently pleaded, is admitted. 

“Since the resolution in Ferrer’s Case, the general principle 
has always been conceded, that when one is barred in actions 
real or personal by judgment on demurrer, confession or ver- 
dict, he is barred as to that or the Uke action of the like nature 
forever.” . 

In the case of Gould v. The Railroad Company, 91 U.S., 
page 533, this court say that it is settled law that it makes no 
difference in principle whether the facts upon which the court 
proceeded were proved by competent evidence, or whether 
they were admitted by the parties, and the admission, even if 
by way of demurrer to a pleading in which the facts are al- 
leged, is just as avaiiable to the opposite party as if the ad- 
mission was made ore tenus to a jury. (1 Wall. 43.) See also 
Clearwater v. Meredith, in which this court say: “That on 
‘demurrer to any of the pleadings which are in bar of the 
“‘ action, the judgment for either party is the same as it would 
“have been on an issue of fact joined upon the same pleading 
“and found in favor of the same party.” 

See also on this same point, decisions of this court in the 
case of Goodrich v. The City, 5 Wall. 573; Christmas v. Rus- 
sell, id. 303. This court has also cited approvingly on this 
point Bouchard v. Diaz, 3 Denio, 244; Perkins v. Moore, 16 
Ala. 17; Robinson v. Howard, 5 Cal. 428; Perkins v. Moore, 
6 Ala. 17. 


In Manchester Bank v. Buckner, 20 How. 306, one of the 
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earliest decisions of this court on this very point, the court 
states the reason of the rule to be that the party demurring, 
having had his option to plead or demur, shall be taken in 
adopting the latter alternative to admit that he has no ground 
for trial or traverse. But this very point has been decided in 
many cases besides those cited in the decisions of this court, 
both in England and in this country, since the resolution in 
Ferrer’s case, reported in 6 Reports, p.7, and we have been 
unable to find a decision holding the contrary rule anywhere. 
See, in support of the conclusiveness of judgment on demur- 
rer going to the merits, the following cases: Johnson v. Pate, 
90 N. Car. 334; Los Angeles v. Medus, 58 Cala. 16; Felt v. 
Turnure, 48 Iowa, 397; Gray v. Gray, 34 Ga. 399; Wileon 
v. Ray, 24 Indiana, 156; Estep v. Larch, 21 Indiana, 190; 
Campbell v. Hunt, 104 Indiana, 210; Keater v. Hock, 16 
Iowa, 23; Coffin v. Knott, 2 G. Greene, 582. 

As being analogous in principle, we desire also to call the 
court’s attention to its own decision in the very recent case of 
United States v. Parker, 120 U.S., p.89. One can with dif- 
ficulty, if at all, find any difference in essence between a de- 
murrer which admits a valid and meritorious defense, and a 
retrazit which confesses a settlement and satisfaction. In 
neither case is there a trial to verdict. Upon the question of 
different cause of action, the Parker case is much stronger 
than the one now under consideration. 


THE PROOF OF AUTHORITY. 


For the convenience of the court, we herewith append a 
copy of the amended answer in the former case of Bissell v. 
Spring Valley Township, to which the plaintiff demurred : 


In tHe Crrourt Court oF THE UNITED STATES FOR THE DISTRICT OF 
Kansas. 7 
Cuartes R. Bisset, Plaintiff, 


we AMENDED ANSWER. 


Tue TownsHir OF Sprinc VAauuey, in the County 
of Cherokee, in the State of Kansas, Defendant. 


Now comes the said defendant, by J. R. Hallowell, M. V. 
B. Bennett, and awe Johpston & Smith, its attorneys, 
and for answer to the allegations set out in the plaintiff’s pe- 
tition herein, says: 

That it ought not to be cha with the said supposed 
debt by virtue of said supposed bonds and coupons, because 
it by its attorneys says that J. G. Dunlavy, whose name ap- 

on said bonds and coupons as county clerk, never signed 

is name thereto or thereon, nor ever authorized any party or 

parties to sign his name thereto or thereon, and that said sig- 
nature is not his signature. 

Nor did he affix or authorize to be affixed the seal of said 
county of Cherokee to said bonds or coupons. 

2nd. For further answer, this defendant says that it ought 
not to be charged with said supposed debt by virtue of said 
supposed coupons mentioned in said petition of plaintiff, and 
shown by the averments of said petition to have matured in 
July, 1872, 1873, 1874 and 1875, the same having become 
due more than five years before the 13th of October, 1880, 
the date of the commencement of this action, the same being 
barred by the statute of limitations. 

Therefore, defendant prays judgment and its costs herein 
expended. 


STATE OF Kansas, CounTy OF SHAWNEE, SS. : 

J. R. Hallowell, being duly sworn according to law, says 
that he is one of the attorneys of the township of Spring Val- 
ley, in the county of Cherokee and State of Kansas, the de- 
fendant in the above-entitled action; that he has read the 
foregoing plea; that he knows the contents thereof; and that 
the matters and things therein stated relative to the non-exe- 
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cution of the bonds and —— on herein wae true and 
correct, of his own nal know!) 
iis ~~ R. HaLLowELL. 


Subscribed and sworn to before me, this 6th day of De- 
cember, A. D. 1882. 

(Seal.) A. S. THomas, Clerk. 

It will be seen by this answer, that not only was the plain- 
tiff’s attention challenged to the fact that the county clerk 
did not sign the bonds, and that the signature thereon was 
not his signature; and that he did not affix the seal; but, 
further, that he never authorized any party or parties to sign 
his name thereto or thereon, and never authorized any party 
to affix the seal to the bonds. So, therefore, if the estoppel 
is of any value, it goes to the question of the delegation of 
authority by the clerk as completely as to its exercise by him- 
self; and for that reason, the testimony that another signed 
the bonds would be as improper as that Dunlavy signed them 
himeelf. 


But we contend further, and outside of the real contro- 
versy in this case, that this is an act which cannot be done 
by a deputy, either by direct authority or by implication of 
law. For the convenience of the court, and in obedience to 
the rule, we reprint herewith section 5 of chapter 90 of the 
Laws of 1870, under which the bonds were issued : 


“Sec. 5. If three-fifths of the electors voting at such eleo- 
tion vote for the ee me of the stock, the board of county 
commissioners shall order the county clerk to make such sub- 
scription in the name of the township, and shall cause such 
bonds as may be required by the terms of said vote and sub- 
scription to be issued in the name of such township, to be 
signed by the chairman of the board and attested by the clerk, 
under the seal of the county: Provided, That the commission- 
ers shall not cause such bonds to be issued until the railroad 
shall have been completed through the township voting such 

nds, or to such point in said township as may be conditioned 
in said bonds.” 
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The court will bear in mind that this is not an obligation 
of the county. It is the obligation of another municipality, 
a township, albeit in the county, but nevertheless wholly and 
exclusively chargeable with this obligation. The court must 
presume that the provision in reference to the execution of | 
these bonds was made for the protection of the township, and 
that it cannot be bound except by compliance. It (the town- 
ship) has officers of its own, who make its contracts and who 
pay its obligations; but here the Legislature made an excep- 
tion, and that exception was undoubtedly made in sound 
policy to guard and protect and _ foster the interests of the 
township. It prescribes fhe form for the execution of these 
bonds. The signing of township bonds is not a duty ordi- 
narily appertaining to the office of county clerk, and was not 
in the contemplation of the Legislature when that office was 
created. His deputy may act in his absence or disability in 
the ordinary duties of his office, but the clerk could not, in 
our opinion, deputize any one to sign these bonds. The exe- 
cution is to be manifested and shown by his act, and his act 
only. It sufficiently appears in this record, and is nowhere 
disguised, that the act of the temporary chairman of the 
county was a fraud upon the township; that the bonds were 
not in fact voted by the township; that no election was ever 
held by them authorizing the subscription, and that not a 
foot of the railroad for which these bonds purport to have 
been issued on their face, was ever actually constructed. 

The township, therefore, in a case like this, had no protec- 
tion except such as it might find in the fidelity of the county | 
officers. The proviso of section five was to the effect that the 
commissioners should not cause such bonds to be issued until 
the railroad should have been completed through the town- | 
ship voting such bonds, or to such point in said township as | 
might be conditioned in said bonds. The clerk’s signature 
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being necessary, the honesty of the clerk afforded a check 
upon the illegal conduct of the commissioners. These bonds 
were not houestly signed by the county clerk; ‘‘ by so-and-so 
deputy,” but it was an actual forgery of his name. It was 
enough to put the purchaser upon inquiry, because he pur- 
chased necessarily with notification of the fact that the signa- 
ture to the bonds was not the signature of the county clerk. 
If he had pursued his inquiries, he would have found (as this 
record adumbrates, if it does not show ) that the honest chair- 
man of the board of commissioners, who would not betray 
his trust, had been deposed by his dishonest and corrupt asso- 
ciates, and one of their number had been by these two elected 
chairman pro hac vice; that the bonds had never been voted ; 
that the railroad had never been built. Knowledge is im- 
puted to the purchaser absolutely that the signature was not 
the genuine signature of the county clerk. He could not as- 
sume that some one with authority had signed his name, be- 
cause there was nothing upon the bonds to indicate the 
delegation of such authority. This fraudulent signature, 
then, was enough to put him upon inquiry with reference to 
these bonds, and he is presumed to have discovered the 
ultimate fact, namely: that the bonds were a most infamous 
fraud upon the helpless people of this township. Without 
the protection of innocence and good faith, these bonds could 
not stand a moment. 

We do not admit, except for the purposes of argument, 
that the plaintiff could have brought his proof up to the 
manifesto contained in his offer. But granted that he could, 
it would clearly be incompetent and improper proof, and an 
attempt to prove agency and authority by mere hearsay. 
Neither would the testimony offered establish the fact that 
James G. Dunlavy authorized the signing of the bonds. The 
proof and all the proof contained in the offer would have 
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been excluded under the simplest rules of evidence, apart 
from the fact which does not appear upon the record, but 
which should appear in all fairness and justice in the offer 
made, namely, that at the time of trial both James G. Dun- 
lavy and John C. Dunlavy were dead. 

But we again call the court’s attention to the point dis- 
closed by the answer, that the issue in the former case was not 
only that James G. Dunlavy did not sign the bonds, but that 
he did not authorize any one to do so, and upon that fact 
plaintiff is concluded by the former judgment, and therefore 
this testimony was inadmissible. 

It was inadmissible upon another point, even though com- 
petent to prove the delegation of. authority, gamely: that 
though a deputy may of his own motion do a lawful act, he 
cannot represent his principal in the doing of an unlawful 
act, and his principal cannot authorize him to violate the law. 

In any aspect, therefore, in which this testimony is viewed, 
it is inadmissible, and would be so even though were it not 
concluded’ by estoppel. 

But it is inadmissible for another reason. It could not 
have been introduced under the state of the pleadings as it 
stood at the time of trial. The plaintiff had alleged certain 
facts in reference to the registration of the bonds, intended to 
avoid the plea of non est factum. At the trial he amended 
his petition and withdrew these averments. He had pre- 
viously demurred to the plea of non est factum, and that de- 
murrer had been ruled in his favor by reason of the matter 
of avoidance. He had joined issue, therefore, with the de- 
fendant only upon the question of former adjudication, and 
the record stood showing his admission of the truth of the 
plea of non est factum. That demurrer was not withdrawn 
after he had amended his petition. Therefore, so far as the 
record went, he stood as admitting that plea, and we could 


not be challenged to defend it. So far as that part of the 
case was concerned, we could treat it upon the trial as ad- 
mitted. We were not called upon to produce witnesses to 
sustain it. An analysis of the pleadings shows this to be the 
fact: that he admitted the truth of the non-execution of the 
bonds, and depended upon the matter of avoidance contained 
in his petition. There was, therefore, but one issue to try, 
namely: was there a valid registration under section 15 of 
the act of 1872? We had joined issue with him upon that 
fact after the demurrer was filed. Certainly the plaintiff can- 
not eat his cake and have it. Defendant had a right to be- 
lieve that this was the only issue, because it was all that was 
left the plaintiff after the decision by this court in the first 
case; and therefore when he demurred to the plea of non est 
factum, he must have done so relying upon his matter of 
avoidance of that plea. That failing, and failing at the out- 
set of the trial by amendment of his petition striking out this 
matter of avoidance, the plea of non est factum stood admitted 
upon the record and needed no proof to sustain it, and pre- 
cluded him from offering any proof to controvert it. 

We conclude, therefore, by placing our reliance upon the 
clear, unambiguous and just exposition of the law on this 
question by this court in a multitude of decisions, from 6 
Wheaton down to the present day, following a practically 
unbroken and coherent course of precedents in the courts of 
this country and of England. It is a rule that lies at the 
foundation of justice. It cannot be distinguished and set 
aside in a case so plain as this without a divergence so wide 
from this salutary and important principle as to practically 
abrogate and overthrow it. 


IN ANSWER TO PLAINTIFF'S BRIEF. 

While this brief was passing through the hands of the 
printer, we obtained a copy of the brief of plaintiff, and 
after reading it, are forced to the conclusion that plaintiff’s 
counsel has misread all the decisions of the Supreme Court 
of the United States, or we have. 

The plaintiff’s points we think may be reduced to two, or 
at most three. The first point is, that by demurring to the 


answer there was no joinder of issue, because the answer was’ 


not replied to. His second point is, that a judgment upon the 
demurrer is not conclusive. His third point is, that even 
though a judgment upon the derfiurrer was conclusive, and 
even though there was a joinder of issue in the first Spring 
Valley case, that it is conclusive only as to the coupons in 
suit, and cannot be pleaded in an action upon other coupons 
detached from bonds of the same issue, or, as in this particular 
case, from the same bonds. 

To support his first point, “That there was no joinder of 
issue upon the non-execution of the bonds,” he insists that 
registration was the only question ever considered, or on 
which the court passed judgment, because no replication was 
filed to the plea of non est factum, and without replication 
there was no issue. This is a mistaken assumption that the 
gentleman would not have made if he were familiar with the 
rules of pleading in this State. No replication was necessary 
to join issue on the plea of non est factum. The petition 
alleged the execution of the bonds. Section 108 of chapter 
80 of the Code of Civil Procedure of Kansas is as follows: 


“Tn all actions, allegations of the execution of written in- 
struments and indorsements thereon, of the existence of a 
corporation or partnership, or of any ‘appointment or author- 
ity, shall be taken as true unless the denial of the same be 
verified by the affidavit of the party, his agent or attorney.” 


The answer was simply an effectual denial of the fact of 
execution in conformity with the rule of the code, and com- 
pleted the issue. A denial of a denial would be absurd. 

Plaintiff further alleges that the judgment is a judgment 
of dismissal. This is not in fact true, as is shown by the 
record. (See judgment in first suit, No. 3242, on page 41 of 
the record.) Defendant joined issue with the plaintiff upon 
the execution of the bonds. The action was tried upon that 
issue. It being admitted to be true, plaintiff could have gone 
to trial upon that issue, and introduced the testimony, so 
far as it was pertinent and competent, which he offers 
to introduce now. He preferred to let the judgment go 
against him upon that issue, and if the decisions mean any- 
thing, they mean that he is now concluded upon it. 

Upon the second point, “That a judgment upon the de- 
murrer is not a judgment upon the merits,” we think we 
have sufficiently answered that point in the former part of 
our brief. 

Plaintiff in support of his third point, argues the absurd 
proposition that the only point in issue in the first suit was 
the non-execution of the coupons in suit. If that had been 
the only point, the Circuit Court would have rendered judg- 
ment very properly on the question of registration against the 
defendant; and if the defendant had seen fit to appeal it to the 
Supreme Court, such judgment would have been promptly 
affirmed. And for this reason: that the non-execution of the 
coupons is not a valid defense when they are sued as an integral 
part of a valid bond. We call the court’s attention to the de- 
cision of Judge MILLER in the case of Thayer v. Montgom- 
ery Co., 3 Dillon, 389. We have not taken the pains to look 
for other authorities — though we have no doubt they exist in 
abundance—that hold that the signature of the bonds is the" 
only essential thing, and the coupons may be evidenced in 
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any way proper to authenticate them as having been con- 
nected with the bond and detached therefrom. 

At the very term of court at which this last case was tried, 
there was tried a suit upon bonds and coupons, the bonds 
only being signed and the coupons not signed, and the court 
gave judgment upon these instruments as evidences of indebt- 
edness, because though a coupon when detached from a bond 
passes by indorsement and becomes a separate instrument and 
a separate cause of action, and is barred by the statute of lim- 
itations anterior to the accruing of the indebtedness upon the 
bonds, nevertheless such coupons depend entirely for their 
validity upon the bond itself. If the bond from which they 
are detached is a nullity, the coupons are a nullity, and vice 
versa the coupons are valid though imperfectly executed or 
not executed at all, if the bond is properly executed. 

If the signature of the chairman only had been upon the 
coupons it would have been sufficient, provided the signatures 
of the chairman and clerk had been upon the bonds. If. the 
‘coupons had been signed by other than the chairman and 
clerk, they would have been good if the bonds were properly 
executed. If the signatures to the coupons had been printed 
in fac simile (as is very frequently done), or affixed with a 
rubber stamp (as has been sometimes done), they would have © 
been equally good. But there is no need of arguing so self- 
evident a proposition. It was the execution of the bonds 
and not the coupons that was in controversy in the former 
suit. ‘Bonds and coupons” is the allegation. That means 
the bonds and all the coupons attached thereto, and inclu- 
sively, the particular coupons in suit. This is necessarily so 
because the pleader has to declare upon the bonds as the basis 
of his right. If he could bring a suit upon coupons without 
reference to the bonds from which they are detached, then 
there might be some sense in this argument. 


It is true, however, that he may bring suit upon his cou- 
pons, and obtain judgment without being put to the necessity 
of producing the bonds as evidences of the coupons, but he 
none the less is under the necessity of alleging that the cou- 
pons are detached from a valid bond, describing it. There- 
fore, the plea of the non-execution of the bonds raises a 
question of validity which goes to the entire present or 
possible demand of the plaintiff growing out of or in any 
wise connected with the issue. Any other rule would be a re- 
versal of the entire course of decisions of this court. 


W. H. ROSSINGTON, 
J. R. HALLOWELL, Atty for Defendant. 
CHAS. B. SMITH, 
Of Counsel. 
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THE UNITED STATES, PLAINTIFF IN ERROR, 


V6. 
HARRISON JOHNSTON. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 


SOUTHEEN DISTRICT OF NEW YORK. 
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—_—— ‘according tu the laws and customs of the United Stiter 
Witness the honorable Morrieon R. Waite, Chief Justice of ah 


in error, ee 
| . ot recach tod on the te onldad A 
A as Te totimouy wheseo I bave caneed the neal of the eid comet te ba’ 24 
rx - hereunto affixed at the city of ew York, in the southern distrit of New” = = 
York, in the second circuit, this fifteenth bp oR re. io theyer of = = 
| our Lord one thousand eight hundred and and uf the Inde-. 
' pendence of the United States the one > 
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2 UNITED STATES V8. JOHNSTON. — 


3 |" United States circuit court, for the southern district of New 
Ork. 
THE UNITED STATES OF oe 


HARkKISON JOHNSTON. 


To the above-named defendant : 

You are hereby summoned to answer the complaint in this action, and 
to serve a copy of your answer on the United States attorney for said district 
within twenty days after the service of this summons, exclusive of the 
day of service ; and in case of your failure to appear or answer, judgment 
will be taken against you by default for the relief demanded in the com- 

laint. - 
. Witness the honorable Samuel Blatchford, judge of the district court of 
the United States for the southern district of New York, at the city of 
New York, this 29th day of April, in the year one thousand eight hundred 


and seventy-nine. 
[1.. s.] JOHN I. DAVENPORT, 


Srewarr L. Wooprorp, U. 8.ltfy. 


(Office and post-office address, U. S. court & post-office building, 
Broadway & Park Row, New York.) 


For conversion of cotton belonging to the U. S. in the State of 
Mississippi, in the year 1865. 

United States district court, southern district of New York. The 
United States of America vs. Harrison Johnston. Sammons. , att’y.. 
To the defendant within-named: Take notice that upon default judgment 
will be taken for the sum of 106,087.72 dollars, in money, with interest 
from the 11th day of July, 1866, besides costs. Stewart L. Woodward, 
United States attorney. 


UnitTep Srates oF AMERICA, 
Southern District of New York, ss: 

I hereby certify thaton the day of ,188 , at , I per- 
sonally served the within summons on the within-named defendant 
by showing _ the same and delivering to and leaving with true 
cop thereof. , U.S. marshal. 

y hereby depute E. M. Tomlinson to serve the within summons. Louis 
F. Payne, U.S. marshal. New York, Ap’l 29, 1879. I certify that the 
mas pe lien ge ae by the en a ee Tomlin- 
— ae ereto. N. Y., May 3, 1879. Louis F. Payne, U. 8. 
marshal}, 


5 U. S. cirouit coygt, southern district of New York, in the second 
circuit. 
Toe Unrrgp Srates 
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you and the general public good, and acivise the Department as frequently 


as. possible of. your. purpose. 7 | 

“Tocloeed 2 the form of a bond, which you will. please have executed 
and ‘return tu the Department as early as convenient. 

“Your compensation will be fixed in future, and will depend in a great 
measure upon the result of your efforts, but it will be reasonable and lib- 
eral for the services performed. 

“ Respectfully, 
“H. McCULLOCH, 
“Secretary of the Treasury. 
“HARRISON JOHNSTON, Eaq., 
“ Asmstant Special Agent.” 


II. That the defendant thereafter, on or about the said 8th day of May, 


1865, became an assistant special agent as aforesaid, and entered upon the 


duties as such assistant special agent of the Treasury Department in the 
counties of Lowndes, Monroe, Oktibbeha, and Noxubee, in the State of 
Mississippi, and then continued to discharge the duties of assistant special 
agent of the Treasury Department for about one year next following said 
appointment, during which time %& was hyjs duty, as assistant special 

t of the Treasury Department for said counties, and by authority and 


: direction as aforesaid of Hon. Hugh McCulloch, Secretary of the Treasury, 


dated May 8th, 1865, to receive, collect, and take possession of certain 
lots of cotton in said counties, then and there the property of this 
8 laintiff, and to ship the same when so received and collected to 
illiam W. Orme, supervising special agent at Memphis, in the 
State of Tennessee, or to T. C. A. Dexter, supervising special agent at 
“rl rh re pauelinessail special f 
. That the ant, as assistant speci tof the Treasury 
Department, in the said counties of Lowndes, Seaman, Oktibbeha, and 
Noxubee, in the State of Mississippi, received and collected certain lots of 
cotton, which were then and there the property of the plaintiff; and said 
defendant, in total disregard of his duties as such assistant special agent of 
the Treasury Department to receive and collect captured and abandoned 
property and to forward to the other designated supervisi ke my 
9 agents of said Treasury Department wrongfully and fraudulently de- 
tained from this plaintiff and from the said agents or either of them 


_ large quantities of said cotton, and converted and disposed of the same to 


his own use; and the value of said cotton so converted to his own use by 
the defendant, was then and there the sum of nineteen hundred and sixty- 
seven thousand and nine hundred and eighty-seven dollars and ninety-six 
cents, and the defendant has failed to account to this plaintiff for said 
= the value thereof, although often requested so to do. by this 
plaintiff. | 

Wherefore this plaintiff demands judgment against the defendant for 
the sum of nineteen hundred and sixty-seven thousand and nine hundred 
and eighty-seven dollars and ninety-six cents with interest, besides the 

coats of this action. 
10 STEWART L. WOODFORD, 
United States Attorney. 


Crry asp Country or New York, 
Herbert B. Titas, 

residing at Washi = 

foregoing complaint ; that the 

nent, as to matters t _ 

belief, and as to such matters he believes it to be tra 


s 4. 1 


Sworn to before me this 20th day of 
TH 


(Endorsed :) U. 8S. cireuit court, southern district 
second circuit. .The United States ve. Harrison Joh 
— a grag sare areca ay ag : ney. 
within is hereby admitted, Sept. 

& ‘Opdyke, stt’ys for deft. U. 8. circuit 
-Jeseph M. Deuel, clerk. 


12 Circuit court of the United States for® 


: New York, in the second cirenit: 


Tae Unrrep Srartss, PLAINTIFRS,° ; 
os. @23 , 
Harrison JOHNSON, DEFENDANT. 


‘The answer of the defendant to the amended complaint of the 
herein, respectfully shows to this court as follows : 


= 


plaintiffs or was cAptured or ehendetead cesteal or Staats 
4th. He denigs each and every material allegation of the com- 
plaint not hereinbefory admitted. 
For a second defewse : 
Ist. The allcgations of the foregoing first defense are true, and this de- 
fendant hereby repeats the same as a part of this defense. 
2d. After the times mentioned in the complaint herein, and on or about 
the 15th day of March, 1866, there was had between the defendant and 
these plaintitfs a just, fall, and true accuunting of and for all of bis acts in 
the premises, and the defendant ‘thereupon dulv paid and accounted unto 
these plaintiffs for all cotton, property, or moneys due, or which had been 
due, or which were claimed by these plaintiffs to be due from him in re- 
_ spect of the matters and things set forth in the complaint herein 
15 or otherwise. The defendant then surrendered unto these plaint- 
iffs all the papers, documents, and vouchers in his hands in con- 
nection with the premises, and has not since had possession thereof. 
3d. Upon such accounting there was awarded and found due to defend- 
ant the sum of thirty-three thousand nine hundred and seventy-two dol- 
lars and fifty-nine cents, being two thousand one hundred and eighty-six 
dollars and sixty-nine cents as per diem allowance, and the balance as 
commissions. The aforesaid per diem allowance was duly paid to the 
defendant upon May 15th, 1866, and the said amount of commissions was 
duly paid to the defendant upon ’ Januaty 15th; 1868. 
4th. The defendant was then and thereupon fully released, acquitted 
and discharged of and from all and every liability of any sort or ki 
theretofore existing on his part to these plaintiffs. ‘Thereupon the 
16 defendant ceased to act for these plaintiffs pursuant to the afor resaid 
letters, and has not since so acted at any time. 
BRISTOW, PEET, BURNETT & OPDYKE, 
Defendant's Attorneys. 


14° 


UnitTED SratTss OF AMERICA, 
Mistrict of Mississippi, ss 
Harrison Johnston, being’ duly sworn, says that he is the defendant 
herein, and that the foregoing answer is true of his own knowledge, except 
as to the matters therein stated to be alleged upon information and belief, 


and as to those matters he believes it to be true. 
HARRISON JOHNSTON. 


Sworn to before me this 13th day of November, 1880. 
[SEAL. ] W. C. BISHOP, 
Notary Public, Lowndes Co., "Mise. 


(Endorsed :) U.S. circuit court. The United States against Harrison 
Johnston, defendant. Copy answer to amended complaint. Bristow, 
ag Burnett & Opdyke, attorneys for defendant, No. 20 Nassau street, 
N City. > 


Hannon JOHNSTON. 


. GENTLEMEN: Please take notice that the within isa bill of ps 

or items of the plaintiffs’ claim against the defendant in the ab 

action. . 

; New York, Feb’y 6th, 1880. | os 

Yours, &e. ae 
’ STEWART L. WOODFORD, 


To Messrs. Bristow, Miter, Peer & O. | | sites ee 
Defendant's Attorney. = ee 
18 Bill of particulars. Po ae 


THE Unrrep Srates ey re 2 
. HARRISON JOHNSTON. | pec 


late assistant special agent of the Treasury Department. 


1906. 
December 7 eeeceees+ ©OOCOSe S eeeoeoaen 2eoee | cn cadsubsenbeussiwmedcaes 
December 
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3 19 Cary anp County or New York, ss: ag 
ae Stewart L. Woodford, United States attorney, being duly sworn,- 
: says that the above is a true and correct statement of of the claim of the 


plaintiff i in the above-entitled suit. : Ss 
STEWART L. WOODFORD. 


Sworn to before me this 7th day of Febeoary, 1880. | eS z é 
_ [SEAL] IL. ROBINSON, 
Notary Public, Kiage and N. VY: G3 
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sw 7, 1880, pursuant to the order of court of Jammney. 
27, 1880 | 


At a stated term of the circuit court of the United States of 
for the southern district of New York, in: the second cironit held at 
United States court-rooms, in the city of New York, on: 
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6th day of September, in the year of our Lord one thousand eight bun- 
dred and eighty. 7 ; 


Present, the honorable Samuel Blatchford, circuit judge. 
THE UNITED STATES 


Ca. 
HARRISON JOHNSTON, 


On reading and filing the notice of motion to amend the summons, 
complaint, and bill of particulars in the above-entitled suit, and the affi- 
davit of Hugh R. Willson, verified hereia upon _— 6th, 1880, 

20  ~=and after hearing Stewart L. Woodford and Hugh Willson in 
favor of said motion, and Henry L. Burnett in opposition thereto, 


it is 


Ordered that the summons and complaint in the above-entitled suit be 
amended by inserting the sum of $1,967,987.96, as the amount of the 
plaintiff’s claim, in lieu of the sum $106,087.72 ; and also it: is farther 
ordered that the plaintiff shall serve upon the defendant a further bill of 


particulars within ten days after the service of a copy of this order. 
SAMUEL BLATCHFORD. 


FURTHER BIEL. OF PARTICULARS. 


Statement of amounts claimed for proceeds of cotton eold and convertell by Harrison Joha_ 
ston, late assistant special agent of the Treasury Department. 


Time, about. Place. a ta | Amount. 
tn + Ce anno I 
j 
1865. | 
October 17th -..............--...--seee- | Mobile, Ala. ............2-2-.--2-.-20- 250 545 88 
November lat... 22... .2- 22 coccee) sé ieee peemivddinena della 73. call 904 68 
November 25th ................... .... ag ©. Lsenriatvegebntvsckiamntews : on  @€14 4 
December 16th ........... 2.2.2... .cceee sg * obens dows otuhess acne 100 * 46673 
December 16th ...............--.202.00. WIRROWD 2 ccc kckciscs teedcccsepiemses 428 85, €00 60 
EE Micincien tus -wadbupiotssaveccsnente BUD GOI io necds case sdinss ss ekeanases 1, 770 354, 600 60 
rset descteeeusdceinéntacencewewss D> (ibn cdencehidbernhetagina 90, 600 60 
S Mistiabe <ttsiebuigs- eoséubecbants es Oe . poecdbes cescwaheweusstéaeusey 1, 000 200, 668 00 
end nedkideesecs cébeessneesaeeeeete a. © . Qepeewasieeabetde eae 3, 000 600, 600 60 
<r rere © OS enebie tesces aihabed baaenes 800 360, 0608 60 
EB = Exe vocerssicencaccentesectcces|: -” “:-: 7 > epemuskhenieeeesaiens 600 120, 600 60 
or Wika pidh<dckencadsutskshenvawabedas a D eddbitic casinabentsebdeundion 400 80, 000 60 
FF Bis ae da ecibinn inepcvniseendpven: <a | hs cnepecaaiebeseneeaanees 500 | 160,600 40 
: $1, 981, 900 24 


Nore I.—Three thousand eight hundred and sixty-seven bales, 

21 shipped to Mobile at Government expense, as “being furwarded to 

Draper,” but not so forwarded, less 437 bales accounted for as “in 

the hands of Supervising Agent Tomeny,” and 1,660 bales turned over to 
contractors by Tomeny. 

Norr _II.—Four-fifths of the excess in average weight of cotton deliv- 
ered to contractors “ at stations” over that delivered to Government. 

Nore III.—Accounted :forias “ tarned over to contractors.” 

Note IV.—Four thousand bales are accounted for as having been 
burned in the “arsenal building,” at Columbus, Miss, on the night of 
November 25th, 1865, while the proof is that said building contained at 
the time less than 1,000 bales of cotton. 
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Filed September 20th, 1880, pareuant to the order of court of 


22 Cirenit court of the United States for the 
York, in the seound circuit. 
A ‘dts al bill of r se 

Tae UNITED STATES, PLAINTIFF, 

Hanrewon JOHNSTON, DEFENDANT. 

lst. As to the item of 428 bales of cotton 
defendant gets credit for “428 bak 
mer ee 


rz) ; 


ing no authority ta sell cotton for any 
no au any 
titled to this credit is a uestion of law 


S?. ~ 
“24 ore 


“The cotton set apart to the contractors is now beyond reach of investi- 
gation. The division was not made by Mr. Johnston, but he permitted 
each contractor to make his own division and he approved them as made. 
I suppose Mr. Johnston could procure the weights and quality of all the 
cotton received by the contractors, but I don’t see how any one else can 
do it, except a regular military commission, or a court with ata to sub- 

na witnesses with books, rs, &c. If the ch are false, and Mr. 


ohnston and those acting under him desire to vindicate themselves, they. 


can easily furnish all weights, &c., of the cotton received by contractors, 
so that they can be compared with the weights, &c., of the cotton received 
by the Government.” , 

4th. As to the item of 1,000 bales and Note III, defendant, it is 
laimed, by a secret agreement with his contractors, was to receive a share 
— one-third) of the proceeds of the one-fifth part of their collections 

elivered to them as pay in kind; and did actually receive a portion 
of the money realized from the cotton transferred to them as set forth 
in defendant’s accounts filed in the Treasury Department, and therein 
accounted for as transferred to said ‘contractors to wit: Johnston and 
Williams, W. B. Weaver, John S. Worley, and Mason &. Yates “ for col- 
lecting and delivering” under their several contracts, a money paid 
to him to the amount of $200,000 in accordance with the terms of the 
corrupt agreement aforesaid, represented about 1,000 bales of cotton of the 
net value of $200 per bale, which he thus fraudulently transferred to said 
contractors to be gold for his benefit. 

Defendant’s account with his contractors, as filed in the Treasury 
25 Department, is hereto appended marked C, and having furnished 
no other data of the times and places of such transfers made by 

him “ atstations,” they are unknown to the plaintiff. 

Sth. As to the item of 800 bales and Note V, defendant accounted for 
about 4,000 bales as “ burned at Columbus,” and yet gave to his contrac- 
tors one-fith of his total reported collection of 30,610 bales, rigvsmas toed 
course, an amount equal to one-fifth of the 4,000 bales alleged to have 


burned, which amount (800 bales) must necessarily have been taken from > 


other Government cotton. Defendant gave the Treasury Department no 
information to show where these 4,000 hales came from or when or by 
whom they were stored in Columbus. He did not. farnish the weekly 
reports of his contractors, or copies, or any summary thereof, nor did he 
transmit to the Secretary of the Treasury the record of his collections which 
by. the Treasury regulations he was required to keep and so transmit for 
file in the Department. The data for more specific information as to this 
item are therefore not in plaintiff's possession. 

6th. As to the item of 600 bales and Note VI, the place wes Macon, 
Miss. Time, while the cotton was there being repaired during the months 
of September, October, and November, 1865. The process was as follows : 
The covering being removed from a bale, a portion, usually about one-fifth 
part thereof, was taken off in one or more layers and laid aside, and an 
extra bale made of these abstracted layers as soon as enough were obtained 
se the purpose. There are no other items going to make up the said 600 

a : 


“Y 


Johnaton and W. PB. Weaver. ant 
A! the plaintiff to ok pees going ~ aor ie 
to give ‘to 

are not patted ye his lata 29 filed. 7 es eee, 

Sth. As to the item of 500 bales and Note VIII, Sea ties erein- - 
sen stated, having never filed the record of his collections in the Tress 

ry Department, the time when his said collections were spécifically mad 

is (ir to the plaintiff. ‘The place where the esme were collected, from. 

what planters by name, and the namber of bales from each are given below. 
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UNITED STATES V8. JOHNSTON 
State of Missiesippi—Continued. 


Name of planter. —s Name of planter. oe 
* Se —— — > ——— 
MONKROR COUNTY—continued. LOWNDES COUXTY—continued. 
Wart, BE... ccccaccoccs ccecvtbicees Ot Riper GW ov cccckins ccccsctusddexisces 9 
Young, S. W... 2... .200. 02-0. ene ceceee Ee Ss SS eee ae 53 
Andereon, J. H........... Se ok 37 | Billupa, T.C...... . -...2. -........22.. 7 
YS Geer er rrr eee bese 13 Ble ft SSS 432 
ag 3 ¥ AMROURE SAR EEE BS . “6 Billnpa, J.T... .......ccccoceeeeeee. A 
OB. Gi A ve scccccc ces sccccsccosesses Es Sy pore rrr 
, Rlevina,J .¢..... . .... eseus sawicnes 9 
OKTIBBEHA COUNLY. So a ore 31 
6d Blythe, Mre.&. B ............ ... -....-. 12 
Gn FG... ..« apadccceas ioccsvocenc<iss 28 Bradford, J. D., eatate..................- 38 
Cannon. Mer. ©. J ...... ... 22-220. ee eee. 28 | Cavcke, P., St.G...... ........222. 222. 3 
NN, 0s BEE qo cccncesdaees cus .ccsset 29 , Cox,J.G TR SRE ISS 6 
of SSS ee 9 | Chandler, M.E ...................-.....- 06 
Gammen, J. WM iccccecceccccccs -sece cesses 7 | Hewrom, J... 2.2.2... 0. cece. SSS SEEN 17 
OS EP re ere ee | Se ee ee eee en ee 19 
Chandler, K ...... ..... ; 22 | Cobh, T. W. & Co ........... esice nas pains ll 
SS Rae peneaes 31 i] Canficld & Som... .... 2.0.0. cee eee eeee ll 
Puy I TRE pee: . 15 | een, der eegeenens SS Soe 8. 
Cromwell, inate eiiithi ly ioe o 2 & — - s Ses Sere es 
Davie, Mra. L. A .................. 2... i Crump, J. W .............. SSeS 8 
§< 2 Sa 5 ‘SSS, SE ES 
Brwie, W. E , eatate .. ................ | 8 SERS GEES 13 
SS 3 ee en rere i 21 |; Gileger, C.§ ..... ...........- ee x 
1 ay Se ee ee eae > ; ' > J ee eS ee ee = 
: NE MI conn wcshvEueSccsccsacsecsaases Aso... 8 
Jeimer, R. EB ...... 2... occ. ne wee ) e 5 ee SaaS RTS s 
BD ENS Gods nodas cd % cucciccal 38 CS #2 SSeS 31 
ner ____<h teeenneenessiennaen | eens S > 
° SSS Se ee > ak 2 we / SaaS SSS 
 . 2S eer 11 |, Humphries, A.8 ...................20.. 8 
Peobdlea. J. A ~seseees @eeee 22 s22++ 2280088 10 Humphries, Ww. , — Seeceoeeceeoeseeceoes 7 
oath. S.-.- De ws nue alk — neahangen, Bee pcalibadébanadia as * 
Thompeon, J.T ............ s bcatedieuate Haristen, Mre. E. P....................... 
SE oo os os cnaccscccteccsace | s | Jack, J.F ......-...... 2 sas 9 
Petere & Lannier. .................. .... 8 || Keanen, W. H........ .................. 17 
.. TSS aia 12 |; Lawremoe, H. N..............cccccccccces 6 
Reeves, B. J., eetate. ..... peansccececaas-e} 15 | GER aimee cnccc scene <ancesoness 5 
eS) Srey 44 | Cromwell, P. P. ........ 22. 22.220. .cc0e- 22 
SS Sa er oe fe OS eS eae 33 
Schrom CGN dns cag ono>eadwunies 36 SS SSS - 23 
Tipton, S.8 ...... Wtbdcdieehus: anvascoses Ss. Bell, T ptinigiMihCis. dibneg wbveeéutiden’ 9 
ED wa coils cccenteucdet.cesveseess 1l | |.  Femdell, H ............... ‘cmdenateaa 14 
7 eee oe eo Se 2 e868 @ 2 ee _ o 22 32 Smith. J. L. M. @reeeereeceeeeoeoeneeeeen eee 41 
Pullen, eee ee@eeeeae @eeeeeeeaeoeaeone r+ een eo @* 16 9 ee Qeeee ee eeceeneaoc@e~nes ©@ @eee- 2 
Hi Dciictisntiatsbhnk bagseches tsiesces © OF PRUNE oo ok ndocccccccceccusesesccccces 29 
Web W.S.. Seee@ceeeeeeeeceanesceoee eee2eeoe 4% Led iS. Seeeeeeeeeeeeseeaeeseeooeoseees 7 
_ RE is San Thom SLs 6biabaeucuenes suepneaas. 13 
Walker, J. J., guard. Rice estate........ ll |; M is Mianib snc ccuciccouctetes aaiadss 31 
We Mipctbinsnics suisse acosahexcs 40 : (> Sa ieee 15 
wneend, Beckworth & Bramlee........ 7 
LOWNDES COUNTY. ae eae Lidekséeneuciesantienanwes 8 
Somda, S. A ..... 2... ccc ce ceees cee eee. 9g 
Careon, Dr_ ......... SeBicabsscvubes badaa 19 || Stromg, E. H...... 22... 22. ccccee coceee- 38 
Bart, Dr. W ...... magne csbebbbbbineceesa BE GAD « act wpehinen<ccscandsesbs cuccecsece 10 
SG Es WE Sc mbdns oc cdcccdone ‘scccecces 13 Soeeneet, o dink ns quidpaséédesdbeuceenins 7 
> paca *“eeee - serene. W e@eae eevoeceeaseeneeseeneeosoeeoonenen ¢O2eee26 % 
Moston hive 0. A esece deedese scesbesens 13 Wetherapoon, J. M. Jwasentescoccescouesce 1l 
Mo Se enbabiadae senccc tastes cas. 4) SS er er 60 
& Wintfield .................. 0 OS ES aaa aera 14 
Coz, Seb cen i Mathonnwennee ed Beckton 8 ii Walker, A. RB. D...... .... . eeeensegeeudint 70 
8 J. S@eee eS ee@eseeeeeeeeeseee22 2 688868 6 Wa ker, L W.,ar ceeeoeesc eGSeee2 eeeeGe2 C220 71 
Ir @Seeet* ceeese ceeeeseceas ecese e+e 14 Young, G. H. eeSeseereeeeeoeeeeeoeoes ooee ee @ 
i i 


WasHineton Crry, March 12th, 1866. 


before me, Nicholas Callan, a notary pub- 
duly sworn, deposes and says that the sums 


Van E. Young, mang, Col Clark, 


This day personally 
lic, H. Johnston, woe 


of money paid to Col 


ee oe 
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—_ some of them, demanding additi ments, bet whose: de 
| unheeded as the pieniahy ves — their control by 


Sworn and subscribed before me this 14th day “? oy 


This day 
B. A. Va 
the 10th 


could be used to protect and stop the a 
of Seren istors ot the Government cottons, licensed by the then 
m 
Pied TI greveved the uisiey die Cok. Van E. Young, and sent it to 
Col. W. E. Gibbs, who was to pa pay the said Serre 
to the said Col. Young, provided he would revoke the orders of 
which the Government cotton of H. Johneton’s 
in the hands of military agents, who were im 


same, and restore it to the proper and respousb agents of the 


the medium of Col. W. E. Gibbs was made necessary bec 
mutual fraternal relations to the Masonic order, and said a8 
34 _— did, to the best of my knowledge and belief, receive the seid ie - 
P B. A. VAUGHAN. 
| cas et a ee A. D., 1908, 


UNITED STATES VS. JOHNSTON. 
B. 


DECEMBER 8TH, 1865. 


R. H. Cuny, ag't., to M. & O. R. R. Co., Dr. 


For freight on— 


Received payment. 
Dy draft at sight on New York. 


R. H. Cuny. 


$28,179 00 
29,070 00 


my draft on you for the same. 


To Simeon Draper, Esq., 
U. S. Cotton Agent. 


35 


$29,070.25.] 


B. 


H. SOSSAMAN. 


MosILE, Dec. 14th, 1865. 
The within account of twenty-nine thousand and seven 
($29,070.25) has been examined and approved by me. 


Dec. 4. 241 Bl. Cotton, Macom...............ccccceseccceses $7.50 $1, 807 
éé 4. 450 6s éé 66 6 3, 375 
“ 5 4g « ‘6 66 : 66 360 00 
é¢ 5. 182 Tq éé i 4 e ‘ 66 
66 5. 118 66 éé 6 é¢ 885 00 
66 6. 37 és 6c és 66 977 50 
“« 7. 486 “ " % “« 3,645 00 
ao ae “ Brooksville ....... ...0. cesses 7.50 225 00 
66 4. 133 6s 66 66 66 997 50 
es % 2303 * sa -* “1,522 50 
"= -§. 265 “ “ 6 ss “62, 212 50 
‘4. ‘I< |“ “ . “ 3,315 00 
a¢ 5. 296 [74 6 6¢ = 2, 220 
“ 6 316 “ ‘6 rT 3 ce 2, 370 
6c 7. 319 66 of 66 é¢ 2, 392 
* Iie." “« ~Columbus........... Loccushabonpene 7.75 = =—372 
6¢ 4, 82 c¢ 6c 6c {4 635 
6¢ 5. 296 6é 6 rT 4 {4 20 
| $28, 179 00 
Nov.13. 115 bl. cotton, Tibbee................... sinadedbowehe 7.75 891 25 
3,867 $29, 070 25. 


vés dollars 


have drawn 


H. JOHNSTON, 


Asa. Sp’l Agt. Treas. Dept. 


MosILE, December 15th, 1865. 


At sight pay to the order of Mr. A. L. Willoughby, treas. of the M. 
& O. R. R. Co., twenty-nine thousaed and seventy 28, dollars, railroad 
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U. 8. Cotton Agent, New York. 
Pay to the order of Dean, McGinnis & Wilson. 
A. L. WILLOUGBY, | 
: Trews. M. & O. R. R. Co. 
Dean, McGinnis & Wilson, 33 Broadway. ee 
36 


| Johnston $ Williams, 


ar ® pay in kind _ 165 


Mason § Yates, contractors for Lowndes Co., Miss., in account with H. Johnston, asst. 
special ag!t. Treasury Dept. 


! i 
By whom transferred. seemed: | On what accoant. He. 
W. W. Orme, sup. | Memphis...| 204 | One-Gfth (j) pay in kind on 9,850 | 1,972 
opt. age. wader instructions fen bales cotion collected in Lowndes 
‘1 Agt. W. P. Mellen. Co., avon Pan | inet: uctione | 
Traneferred by J. M. Tomeny, suv. | Mobile. ..... 175 | from Treasury. 
cpl. eet. er instructions from Allowed oa bales cotton col- 79 
1 Agt. W. P. Mellen. : lected wy Brooke-Risley, allowed 
Traneferred by D. G. Barnetz, act’'g , Memphis...; 79 | by Gen'l Agt. Mellen. 
_ sap. agt.. under ivatructions 
> from ‘l agt. for Brooks-Risley ° 


-. ‘Drapeferred © H. Johnaton, asst. | At stations -./1, 508 
fe. | 
on. Sec’y of Treasury. 


| | 2, 051 2, 051 
* $94 bales deducted from Orme's receipts on statement C. 
H. JOHNSTON, 
a e Asst. Spl. Agt. Treasury Dept. 
39 C, . 
J. 8. Werley, contractor for Oktibbeha Co., Mias., in accuunt with H. Johnston, asst. special 
agt. Treasury Dept. 
By whom transferred. ee ae On what account. c2 
Traneferred by J. M. Tomeny, sup. Mobile...... 155 | One-fifth in kind 168; 433 
ol. ont. a 4 fi | bales ectaun oalbested is Oxib. 
1 Agt. W. P. Mellen. ee ee 
Transferred a, SD, =. | Mobile...... 5 _ tions from Hea. Sec'y of Treasury. 
+ tay angie r instructions to di- | Allowed by J. M. Tomeny, sup. 5 
by wae as deficiency. ast, Sears. ef light weights on 
vy H. Johnston, asst. | At stativns | 278 1 of cotton received from 
epi. agt.. ander instructions from , and Mo- him. 
on. *y of T A 
438 438 
H. JOHNSTON, 
Asst. Spl. Agt. Treasury Dept. 


eat] December 29, 1881, pursuant to the order of court of December 
5, 1881. 


40 Statements contained in Paragraph X of plaintiff’s brief, in op- 
position to defendant’s motion for a farther bill of particulars, ap- 
pended hereto by order of court of Feb 18th, 1882. 
As to what defendant now specifically asks, the following may be said: 
Ist. As to the item of 428 bales of cotton, plaintiff neither admits nor 
nee “the mp se pemmncaee account rag es: cotton was sold by 
efendant,” as plainti ws ing of such me except that a 
credit therefor a in sald aenedioke Bat, if a0 cand and man- 
ner of the tidal eareniben, with the items of the same,” and all the facta 
relative thereto, are exclusively in defendant’s possession. Plaintiff denies, 
however, that even if sold, the “ proceeds were paid to officers in charge of 
guards to secure protection from robbery,” or for.any other purpose ; and 


: Pa iess greece 
“2 ; = 4 


specifically | # oe 
2nd. ‘Ap $0 the item of 1 270 bales and Note I, not only in i _ 


Not eo, however, with the plaintiff. And the items being in the — = 
41 private books and papers of the defendant,.an order therefor upon =~ 

the plaintiff should not be granted. The defendant himelf koows : 
the details as well or better than the plaintiff. 


{ Authorities cited. } 


4th. Asto the item of 1,000 bales and Note III. the claim referred 
to is made of course by plaintiff. The evidence thereof is in the private 
books and papers of defendant and his confederates, and defendant himeelf_ 
knows the details as well or better than the plaintiff. The discretion of - 
the court as to a bill of particulars “seems to be regulated by the ignorance 2 
of the defendant of the claim against him and the superior knowledge of 
the plaintiff.” 


(Citation. ) 


5th. As to the item of 800 bales and Note V plaintiff does not “ad= 
mit that he said 4,000 bales were burned at Co Colambus. Noe) : 
farther bill of particulars and the facts set forth under this and the next — 
preceding head in the additional bill already furnished and exhibit C _ 
thereto attached, show why compliance with the further request —— 
is an impossibility and the of OO uest iteelf an abeurdi 

6th. As to the item of bales and Note 
when, and how the said conversion was made,” has already | 


is had to authorities cited and to affidavits attached. Thine lolol 


in defendant’s accounts as filed in the T: artme 
7th. As to the item of 400 bakes and N VII, defeadant paid to 
Sad 


contractors named more than the one-fifth part of their 
he accounted to the Government. ws, be wad 


42 ataii.. Hed there been money 
ts weil be ake to opecify the te parol prot 


ree enees St 
for é transactions of his ow, bale of cotton is : 
reckoning. 
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18° —— *"gNITED STATES VS. JOHNSTON. 


shows the difference between the number of bales of Confederate cotton 
in possession of each planter named, as shown by the original Confederate 
books then in defendant’s possession, and the oumber of bales he reported 
as having collected. As tu particular cases of collections in excess of the 
number reported, in one important case the information was given to plaint- 
iff on the express condition that the name of the informant, a necessary 
witness, should not be disclosed in advance of the taking of testimony ; 
and, in no instance, can this information be given without disclosing names 
of witnesses and any existing record of the transactions, thus putting it in 
the power of defendant to suppress the evidence. His purpose so to do 
is apparent from the affidavits presented, which show further that violence 
and assassination are threatened when an effort is made even to obtain 
any of the information which defendant now asks plaintiff fully to disclose 
to him. 


Ciry AND County QF NEw YORK, 8s: 


Stewart L. Woodford, United States attorney, being duly eworn, says 
that the above is a true and correct statergent of the claim of the plaintiff 


in the above-entitled suit. ‘ 
S. L. WOODFORD. 


Sworn to before me this Ist day of March, 1882. 
[SEAL. ] A. R. CONKLING, 
Notary Public, New York Co. 


(Endorsed :) U.S. circuit court, southern district of New York, in the 
second circuit. The United States vs. Harriston Johnston. Additional 
bill of particulars. Stewart L. Woodford, U.S. at’y, room 50 P. O. Build- 
ing, N. Y. City. Due service of a copy of the within is hereby admitted 
this Ist day of March, 1882. Bristow, Peet & Opdyke, the att’ys for 
def’t. U.S. circuit court. Filed Mar. 1, 1882. Joseph M. Deuel, clerk. 


43 Circuit court of the United States, southern district of New York, 
in the second circuit. 


THE UNITED — 


against 
‘HARRISON JOHNSTON. 


It is hereby stipulated and agreed that the above-entitled action be re- 
ferred to the honorable William G. Choate, as sole referee, to hear 
44 and determine all the issues thereof, and that judgment may be en- 
tered upon his report as such referee, with the same force and effect 

as upon a hearing and decision of the court. 

And it is further stipulated and agreed that the evidence already taken 
upon the trial of this action, now in progress, shall stand as evidence in 
the cause before said referee, the whole of said evidence so taken, how- 
ever, to be submitted to said referee, subject to the objections thereto raised 
upon the trial, but not to the rulings thereon. 

And it is further stipulated and that the trial of this cause shall 
proceed before said referee with diligence that the same may be con- 
cluded and the cause submitted for his final decision by the first day of 


. 8th. As to the item of 500 bales and Note VIII, the list furnished 


GAP: > ce eeine to ed abt 


. 
2 
= 
SS 


SS Se 
3 7? 
2 an = 
4683, bs ; : ae . . pf 
7 a - eé ‘ 4 > : 
= . . FY » : 4 . ~ ‘ < “1 
, . > = ~ " a % ‘ to 'g _ : ; 
~ J 3 " - 4 RS 3 he Set ee SS a a - Se, = = Se en ae at ae . ss les - 
® P ’ —s ca SSS: Ge See *“S Se ae oe. pel Ee te a ee a. : PSS ee na 
‘ 2 > . a = - i Se eS =e = P : ERE SREEIE - 5 ar! =. : oa 
a : = » = ee a ; t , : / 


And it is further stipulated and agreed that the referee’s fees shall be 


And Wn Gtr stpnlated sod agri thatthe mid rfcee shall wal 


apecial & ngs of fest herein, and that said findings when adopted by 
court shall have the same force and effect as and shall be deemed fiud- 


ge Paid aad | a , ey 
that this action and the issues therein may be tried and determined by thé — 
hereby walwed 


court without the intervention of a jury, and a jury is : 
And it is farther stipulated and that | ae 
tered herein until after ten days’: notice of the filing of the report-of the = 
referee and of the jadgment proposed to be entered thereon. “<= == -——--_-_- 
Dated December 30, 1882. : _ | 
STEWART L. WOODFORD, 


H. R. W., ae 
BRISTOW, PEET & = 
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THE Unirep STATES 
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HARRISON JOHNSTON. 
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UNITED STATES VS. JOHNSTON. 
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46 Cirenit court of the United States, southern district of New York. 


THE UNrvrepd STATEs, seen | 
against 
Harrison JOHNSTON, DEFENDANT. } 


I, the undersigned, appointed referee to hear and determine all the 
issues in this action; under an order of the court entered herein on the 30th 
day of December, in the year 1882, do hereby respectfully report that I 
have been attended by the consul for the parties plaintiff and defendant, 
and after hearing and duly considering their proofs, allegations, and argu- 
ments, do find the following facts : - 


FACTS. 


The defendant was appointed by the Secretary of the Treasury an as- 
sistant spccial agent of the Treasury Department to receive and collect 
the so-called Confederate cotton in the counties of Lowndes, Monroe, Ok- 
tibbeha, and Noxubee, in the State of. Mississippi, on the. 8th day of May, 
1865, by a written appointment, Which authorized him to receive and col- 
lect the cotton, and tu forward it to agents of the Department a tMemphis 
or Mobile, as in his judgment was best for the interests of the Gov- 

47 ernment. With his appointment he received a letter of instruc- 
tions from the Secretary of the Treasury of that date, which con- 

tained the following: “ You will, with a little delay as possible, ship the 
cotton so received or collected to William W. Orme, supervising special 
nt at Memphis, or T. C. A. Dexter, supervising special agent at Mo- 
bile, as can be done with the least expense and risk, sending forward with 
each lot on account of expenses (which-will be paid by them), together 
with a full record of the cotton shipped, &c., as required by the 4th regu- 
lation concerning captured, abandoned, and confiscable personal property, 
copy of wiich is herewith enclosed for your guidance. You will confer 
or correspond fully and freely with the officers named above, and with 
other officers in the Department, receiving and giving such information 
and suggestions as will best promote the business entrusted to you and the 
general public good, and advise the Department as frequently as- possible 


_ of a purpose. * * * Your compensation will be fixed in future, 
an 


will depend in a great measure upon the result of your efforts, but it 
will be reasonuble and liberal for the services performed.” 

The Secretary of the Treasury, in making this appointment, was acting 
under the provisions of two acts of Congress, the first passed March 12, 
1863, entitled “An act to pti for the collection of abandoned property 
and for the prevention of frauds in insurrectionarv districts within the 
United States; ” and the second, passed July 2d, 1864, entitled “An act 
in addition to the several acts concerning commercial intercourse between 
loyal and insurrectionary States, and to provide for the collection of cap- 
tured and abandoned property, and the prevention of frauds in the States 
declared in insurrection ;” and also under certain regulations promulgated 
by the Secretary of the Treasury on the 11th September, 1863, and further 
regulations promulgated 30th July, 1864, copies of which are hereto an- 
nexed, marked schedules A and B. | : 
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Oz 2 ae ghar gona 
a vates in 
United States to reodet ll assistance not I ’ 
erations to officers and agents of the Treasury 
acts of Congress and regulations aforesaid. 
Soon after receiving his appointment, the defendant ovatsiniih the ie 
work of collecting the cotton. The only mode of getting it out of the — 
country was by the Mobile & Ohio Railroad, and the cotton was stored 


at varions points in the country more or less remote from t!-« railrued in & 


four: counties constituting his district, and was much of it in very bad — 
condition, requiring ing or new covering and ropes. He first -~ 
tempted to cullect and bring in the cotton, throngh arrangements with 

planters and others to put spvcial lots in order and to bring it in to the — 
several «depots, but its condition was such and the unsettled state of the 
country furnished so many impediments to the successful execution of. ee 


’ duties of his agency through his own agents that, after represesti Wer opal we 
howe 


difficulties in the way to the Secretary, he obtained from hia "y 

thority to enter into contracts with proper and responsible 

lecting, putting in shipping order, and delivering at the Pailroed Spa 
the cotton ; the contractors to be paid in kind at the time of delivery, or 
in money, to be paid after the cotton had been sold and the pruveede re- 


alized cw the Government. This authority was pecesrahc to to him in é 4 


a letter from the Secretary dated the 24th Jane, 1865, which was as fol- 
lows: “I a received your se ar 12th _ relative to the bad 
conditiun of the cotton to be col vu under your 2s 
the want of facilities for collecting it, ho Bb it in shipping , ke. 4 
appreciate the difficulties under which you are likely to be placed in these 
respects, and do not clearly see the best way of obviating them. There 
"are many and serious objections to the plan you propose of pur- 

49 chasing presses, mules, wagons, &c., and incline to the opinioa 
that the interests of the Government in the premises will be best 


protected by availing itself of the advantages of private enterprise. You .. 3 
are therefore authorized, wherever in your judgment such action is neces- * 7” 


sary, to make contracts with proper and responsible persons on the neon 
terms possible, after due notice, and which shall not ee unreasonable for . 
the Government, for the collection, putting ‘in good shipping order snd - 
delivery at suitable railroad depots of the cotton in question, stipt Ae 
that the pay for the services shall bein kind, at the time of very st 4 
the railway depots named, or in money to be paid when the cotton so de- 
livered is sold and the proceeds are realized by the Government. Under 
the circumstances, mach must of course be le our integrity and dis- 
cretion, and I rely on you to manage the whole subject with the same de- - 
gree of economy and despatch with which you would conduct a similar 
transaction for your own private account.” 

In accordance with the authority contained in this letter, the defendent 
entered into written contracts with a contractor for each of his foar cuun~ — : 
ties—with Williams and Johnston for Noxubee, William B. Weaver for . 
Monroe, John S. Worley for Oktibbeha, and Mason and Yates for 2 
Lowndes. 


By the contracts with Weaver and Mason and Yates, the contractors. a 


undertook to “ collect, haul, repair, put in shipping order with new _ 
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ing and rope when necessary, and deliver at the stations of the Mobile & 
io Railroad all cotton in the county named in a list attached to the 
contract or furnished with it, and to deliver the same with promptness, 
taking due care of the same while being put in order and delivering.” 
By that with Williams and Johnston, the contractors undertook to do the 
same thing, except that the contract used the expression “‘ put in order 
and shipping ” instead of “ put in order and delivering.” Under these 
contracts, the contractors were to receive one bale in every five as 
50 their compensation. This was, in the contract of Mason & Yates, 
expressed to be “ for such collection, putting in order, and ship- 
ping.” In that of Weaver “for such collection, putting in order, and de- 
liverv.” The contract with Worley was not put in evidence, but it was 
shown to have been substantially similar to the others. Notwithstanding 
the verbal differences, the contracts were all anderstood by the parties at 
the time and so acted on by them, as requiring the contractors to put the 
cotton in good shipping order and to pay all the expenses of handling and 
caring for the same until its actual delivery to the defendant’s agents at 
places of deposit near the several railroad depots, at which places the de- 
fendant assumed the possession and further care and shipment thereof. As 
the cotton came in it was shipped to Mobile as fast as the railroad facilities 
allowed, and the first lots of cotton werp shipped to Mr. Dexter, aggre- 
gating 782 bales, the supervising special agent at Mobile, who was not 
however, the supervising special agent of*the district to which the four 
counties belonged, and who should, under the regulations, regularly have 
received the cotton. The defendant’s district was within the special agency 
of Supervising Special Agent Orme, at Memphis. Afterwards, for rea- _ 
sons that were satisfactory to the Secretary, the defendant was instructed 
to ship the cotton direct, through his own agents at Mobile, to Simeon 
Draper, at New York, who had been appointed as the general agent of 
the Treasury Department to sell all the cotton collected at the South, and 
thereafter all shipments of cotton were so made by the defendant. 
The defendant’s first ayents at Mobile were a firm of Weaver & Stark, 
to whom he shipped 757 bales, but on August 14, 1865, the defendant 
appointed one Cuny as his shipping agent at Mobile, through whom there 


were shipped to New York to Simeon Draper over 11,000 bales. The 


appointment of Cuny was communicated to the Secretary of the Treasury. 

The Government furnished no money to pay the expenses attend- 
51 ing the collection, transportation, and shipping of the cotton. It 

was the duty of Cuny under his appointment as defendant’s agent 
at Mobile to settle all bills for railroad freights, weighing and pressing the 
cotton, and other incidental expenses of the defendant connected therewith 
up to the time of its shipment to New York, and he had agreed with de- 
fendant to furnish the means to cover these expenses. He made an ar- 
rangement, however, with one Stewart at Mobile to furnish the money for 
paying all such bills, to be reimbursed from time to time by Government 
cotton taken at its market value. As he required money for these pur- 
poses he called on Stewart, who furnished the same between the 4th day 
uf September, 1865, and the 26th day of January, 1866. These advances 
by Stewart to Cuny included the sum of $9,307.21, the amount of a bill 
presented to Mr. Johnston by Mr. Dexter, supervising special agent of 
the Treasury Department for the district in which Mobile is situated, pur- 


+ aye the ye 17th of October and sub iy lots-c 
Pine bales, being cotton now: in question, am 
making in all 483 bale against hie advances for: the. ark 
pee er of th the cotton eo transferred. 3 

The date of the delivery of the various lots of ction to Stewart, with 
the market value cf the same, was as follows: ; 


About Oct. 17, 1865, 250 bales, value....... ......... | 
ow 1; 8 ee Be 
“« Nov. 25, “ 60 * Oe Meissdecs ee 
“ De 16, “ 100 * © on ie 16; 


52 The total value of the 483 bales of Giireseiasiae cotton deli ores 
by Cuny to Stewart & Co. was $82,300.24. Stewart paid. the in- 
ternal-revenue tax of two cents per pound on all of the cotton exeeps the > 
last one hundred bales. There is no evidence that the tak on ‘this. one. 
hundred bales was paid by any one. The tax so paid by Stewart amounted «~~ 
to $3,486.64, leaving as the net value of the cotton Y $79,813.60. > 2 
advances made to Cuny by Reese & Co. and Stewart & Co. amounted to 3 
more than the net value of the cotton delivered to Stewart & Co. by Campy, 
Stewart was at all times in advance to Cuny on this , 
The first of these transfers was made without the knowle 
Johnston, but he afterward knew of and acquiesced in them 
what had been done by Cuny as done on his account. This di 
of the 483 bales was. made without any authority from the plaints, 
cept as aforesaid, as to that part transferred to pay Dexter's bill, 
August 18, 1865, the Secretary of the Treasury issued a general ate 
of instructions directing yt to be quired by to Simeon Draper at 
New York, for sale, t m requi supervising agents to 
defray expenses should be sent u sap ds estimates therefor made to 2 
Secretary on the Ist of each mon In — 1865, Mr. Jobnatos 
had made an arrangement to draw against 
for the expenses on the cotton incurred. at Mobile includin, 
transportation to Mobile, and such drafts were drawn } 
amount of upwards of $150,000 between the 29th of Neveu 1866, 
the 31st of January, 1866. The drafts included one dollar a ‘bale ¢ ah 
mission, which defendant paid to Cuny on the cotton shinee him after. 
the drafts were pail. To carry out his instructions, lvaite 
should be accompanied by vouchers showing the details of the expens 
drawn for, the ponsintel bills of the railroad company. paid | 
53 Cuny through the advances made by Stewart, and other bills. 
id were surrendered, and duplicate receipts were taken to 
on aakionas ts to Draper aguinst which drafts were drawn and th 
duplicate neanbens accompanied the drafts. The same expenses: 
thus been paid out of the cotton transferred to Stewart to the 
about $68,000 were included in the drafts upon Draper, ted by him 
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- to Johnston, so that as to these 488 bales the defendant had been a second 


time paid by the Government to that extent, the expenses for the payment 
of which they had been transferred toSiewart. 

On the 11th of January, 1866, the Secretary of the Treasury, by letter, 
called upon the defendant to make up and forward a full statement of his 
transactions, and some time in the month of February, 1866, the defend- 
ant and his chief clerk, Dr: Vaughan, went to Washington with their 
books and papers, and an account current or summary statement which 
had been made up at Columbus, purporting to show the whole amount of 
cotton collected by the defendant and the disposition thereof. They were 
referred by the subordinate in the Secretary’s office in charge of the cap- 
tured and abandoned property division to the Commissioner of Customs, 
who, at that time, under direction of the Secretary, had charge of the ex- 
amination and passing of similar accounts. Meanwhile, however, certain 
charges against the defendant had been received in the Treasury Depart- 
ment from the War Department, and the Secretary directed that these 
charges should be answered before the defendant’s account was passed. 
upon, and a special reference of these charges was made by the Secretar 
for examination to a clerk in his office named Parker, since d : 
These charges were satisfactorily answered, and the examinatian of his ac- 
count by the Commissioner of Customs followed. Some objections were 

made to the form of the account of cotton collected, and a new ac- 
54 count was made up upon blahks fnrnished by the office of that part 

of the transactions. In the account current or summary statement 
— up at Columbus, the 483 bales of cotton in question were stated as 
ollows : 


“Sold by R. H. Cuny, to pay bills of Dexter and others............. 483” 


At the suggestion of the examining officer in the Commissioner’s office, a 
new summary statement was made up by Dr. Vaughan, dividing this item 
into two, namely : 


“Sold by consent of General Agent Mellen, by R. H. Cuny, to pay 
Dexter’s bill of expenses.. ...........0.0005 seeeee ghia vasanss saceedenae 55” 
“Sold and proceeds paid to officers and yarrisons to secure protec- 
tion to cotton in their charge, and to repel thieves................. 428” 


The only vouchers now remaining on file in the Treasury Department 
in support of this last ite:n are two affidavits, one by the defendant and 
the other by Dr. Vaughan, the defendant’s clerk and chief assistant, sworn 
to at Washington, during the pendency of this examination, showing pay- 
ments to military officers for extra vigilance in guarding the cotton, pro- 
tecting it against thieves and raids; copies of which are hereto annexed, 
marked schedules C and D. The number of bales assigned to the item of 
Dexter's bill does not conform to any particular lot of cotton, part of the 
483 bales transferred to Stewart, but is substantially correct as represent- 
ing _— an average of the net proceeds of the cotton the amount of Dex- 
ter’s bill. 

There was exhibited to the officers appointed by the Secretary to examine 
his accounts some proofs of large expenditures of money which, together 
with the payments to military officers, they held to be sufficient to justify 
them in passing this item. These expenses, aside from the payments 


ag ii 7 res 
; 


, were. ene necessary b 
countey, the great accumulation of the cotton: 
was unuble'to transport, the danger of theft and 
ference of other agents or persons claiming tu be 

t and of military officers. The mil ents 

$10,000 paid ont for Colonel Young, which, ot. proved | 
have been received by him, and which the defendant collected: "rom & 
contractors. These military payments were all made in the bone- : 
that they were necessary to protect the interests of the United Statesin: 
cotton, to secure increased vigilance, or to prevent connivance with. parti 
interfering with or attempting to interfere with the cotton, = 

The result of the examination of the account in the office of the Com- 
missioner of Customs was that the Commissioner wrote to the defendan 
a letter dated the 15th March, 1866, as follows: “ Your y aocogn 
as assistant special agent of the Treasury ac Columbus, 

May 8, 1865, to March 15th, 1866, have this day been examin 
office and passed, there being no difference.” 

Upon the receipt of ‘this letter the defendant wrote to the t ary, 
communicating to hinithe contents of the letter received from the Commie 
sioner of Customs, and stating that he had presented to Mr. Parker. writ- 
ten answer to the military charges, and that Mr. Parker expressed h 


entirely satisfied, and that he would so report to the Secretary ; ae. fo 
quested an instruction to Mr. Draper,‘at New. York, to. | 
56 hie commissions allowed under the — on the sales ( 


) cotton as Mr. Draper had received collecting, when the Jeo 
retary should receive a report from Mr. Parker. hid 
To this the Secretary replied under the same date, March 15, 1866, as 
follows: “TI have received your letter of this date, advising me that the 
Commissioner of Customs had favorably reported on your property accoun 
and that your explanation of charges made by certain Plea 
against you has shown them to be without substantial — 
ing me to instruct the cotton agent nt New York to pay y mimi 
sions allowed by the regulations of August the 18th ina 00 on pe = 
such property of your collection as he has received. It affords me gre 
leasure to receive so gratifying a statement in regard to your aftsire, an 
i have accordingly this day instructed the Commissioner of es 
sue a requisition for your per diem compensation, at the rate of $6 perday; 
from the date of yonr appointment, and for such mileage as you may be 
entitled.to at the rate of ten cents per mile. os 
‘“‘At present no payments on accoant of commissions or percentage are 
made to any of the agents of the Department, and I deem it inexpedies 
to make an exception to this rule in any case till snfficient time has iapet 
to enable me to examine and understand the whole matter id: wit 
the collection and barber eet. 3 Government cotton. Just now my tin 
is too much occupied with matters of vital importance, to afford m 
an opportunity to give your case that consideration which justice to you 
auf, so ee ten © he ees ee 
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On the same day, the Secretary by letter instructed the Commissioner of 
Customs as follows: “The compensation of Harrison Johnston, assistant 
special agent to this Department, whose appointment is dated May 8. 1865, 

has been fixed at $6 per day, with an allowance to cover travelling 
57 expenses of 10 cents per mile for all distances actually travelled by 

him, and commissions on the cotton collected by him at the same 
rate as is allowed to other assistant agents, in accordance with general let- 
ter of instructions dated August 18, 1865. You are accordingly hereby 
authorized to issue a requisition in the usual form for his per diem allow- 
ance at that rate to date and for such mileage as he may be entitled’ to. 
For the present no payments on commissions or percentage account are 
made to any agents.” 7 | 

On the 16th March, 1866, the defendant was directed by the Secretary 
to answer certain charges made in letters received by the Department from 
General Agent Mellen, to which the defendant replied in a letter to the 
Secretary on the same day containing the following passage: “I had the 
honor on yesterday to request vou to instruct Mr. Draper to pay me m 
commissions, basing that request on the assuranca that my answers to all 
charges were satisfactory and my property.account correct, not knowing 
then of these letters from Mr. Mellen. I now leave to withdraw the 

uest until you are fully satisfied of my every official act.” 
“No further direct action was taken by the Secretary with reference to 
these charges of General Agent Mellen or the defendast’s reply thereto. 

On the 6th September, 1866, the defendant wrote to the Secretary of 
the Treasury: “If there are no longer any reasous for withholding the 
commissions due me from the sale of’ cotton collected by me and forwarded 
to Mr..Draper, I will thank you for an order upon Mr. Draper to pay 
over to me commissions due me under lations of August 18, 1865.” 
To which the Secretary replied on the 1 7th September, 1866: “ The numer- 
ous undecided claims upon the cotton collected by you make it inexpedient 


to award you at present the promised commissions on the net proceeds of © 


sale of the amount of your collections.” 
On the 8th January, 1867, the Secretary wrote the Commissioner 
58 of Customs, as follows: “ Hereafter in the adjustment of accounts 
of agents of the Department who have been engaged in the collec- 
tion of captured and abandoned property, you will make no requisition in 
favor of any of them for any balance that may be found due until the 
details of such account have been referred to me, and you have received 
further instructions relative thereto.” 

On the 9th. March, 1867, the Secretary wrote to the Commissioner of 
Customs as follows: “ As the various supervising and assistant special 
agents lately in office are claiming the amounts to which to which the 
deem themselves entitled as commissions on the proceeds of property ss 
lected by them under my general letter of instructions of August 18, 1865, 
you will please report to me the names of those whose property accounts 
as well as money accounts have been satisfactorily adjusted.” To which 
the Commissioner replied, on the 12th March, as follows: In reply to your 
enquiry of the 9th inst., received this a. m., asking for the names of those 
agents whose property accounts have been examined and adjusted, I have 
to report that up to the present only money accounts have been adjusted.” 
On the 13th March, 1867, the Secretary wrote to the Commissioner of 


a 


On the 4th le 1867, the. : he Seorete 
“I desire to be informed whether all ‘sinus & for roceeds:.: 
my district have been adjusted, and whether there is any‘fur' 
to the payment of my commissions as assistant special agent of - 
ury Department.” To which, on the 12th June, 1867, the Am 
retary of the Treasury replied : “The Secretary a me tos 
nothing can ‘be done in the matter until the accounts of the 
59 York — and the various preery seen accounts of the sup 
agents are collected mil, which he hes » 

to be done as speedi!y as practicable.” - = 
On the 15th January, 1868, the Secretary wrote to the: on 
| Customs as follows : “You are hereby authorized and. ir instr 
a requisition on F. E. Spinner, Treasurer, and U.S. | agent; i fay 

of Harrieon Johnston, late assistant special agent, for ener  $26;785.% 
being the balance in full found dee to him for commissions. on’ the. Ne 
proceeds | of cotton collected by him and sold in New York on Govetamen 
account in accordance with my letter of August 18, 1865. The tots 
amount earned by him under that letter is $31,785.90, oa which he. han = 
had previously an advance of $5,000. The present ee is forthe — 
: balance.” ‘This requisition followed an adjustment of the balance at that — 
: sum communicated to the Secretary by the Commissioner of Customs ina ss 
letter dated January 14, 1968,.and requesting a remittance to cover: ‘the 
same, and this amount was thereu paid to Mr. Johnston. = __ | 
Un the 16th August, 1868, the First Auditar. addressed. to the Commie a 
sioner of Customs a letter containing a detailed statement of the defend- 

ant’s pruperty account, stating that he had examined and adjusted the 
same, charging him with 30,610 bales collected and crediting him with the 

cotton I g to Draper, paid to contractors in kind, and various other _ 

items of credit as in the previous account rendered by the defendant and 

— by the Commissioner of Customs, and included the following cred- : 


ee Oe a 


“ By cotton sold to pay expenses .... .......c005 sees veces sovese 55 bales. 
Io. do. and paid military. officers for pro- 
tecting cotton from being bated and stolen by raiders...... 428 bales” : 


At the foot of this account so stated the Commissioner added : 


* Admitted and certified. 
E: | N. SARGENT, A 
| “Commissioner of Customs.” : 
60 On the 27th of Hears. 1869, the Commissioner of | me 


wrote the dofenmant melens; 


= ‘Your account as -apsistant 4 ven 
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of Representatives requesting the President to cause to be laid before the 


House statements showing the amount of cotton in bales and the value 
thereof which was in the hands of the military authorities at the time of 
the cessation of hostilities as captured and forfeited cotton, together with 
all cotton which has since come to the hands of the United States author- 
ities as property of the late so-called Confederate States ; also an account 
of all cotton in any wise coming into the hands of the Federal authorities 
during the war, and under the care of what officers, and the disposition 
which has been made of such cotton in each State, both during and since 
the late war, how sold, and to whom, and by whom, aud on what commis- 
sion, and for what price.” In accordance with that resolution the Presi-- 
dent on the 19th of February, 1867, transmitted to the House a report of 
the Secretary of the Treasury, which, by order of the House, was printed 
as “ Executive Document, No, 97.” This report of the Secretary of the 
Treasury is dated November 8, 1866, and is accompanied by tabular state- 
ments purporting to give the anfount of éotton received and disposed of by 
the several supervising, special, purchasing, and other agents of the Treas- 
ury Department. In this tabular statement the number of bales collected 
by the defendant is stated and the disposition of them, including “ Num- 
ber of bales of cotton used to pay expenses in kind, 485 bales.” 

This is the only instance enumerated in the tabular statement of cotton 
used to pay expenses in kind other than that which was paid to contract- 

ors. The defendant’s account, as adjusted in the Treasury 
61 Department, contained an item of two bales paid to a watchman at 

Egypt. This accounts for the difference between the item of 483 
bales in the account in question and the item of 485 bales in the tabular 
statement furnished to Congress. | 

At the first session of the XL Congress, a joint resolution was approved 
by the President on the 30th of March, 1868, as follows: 

“Secrion 1. That all moneys which have been received by any officer 
or employee of the Government, or any Department thereof, from sales of 
captured and abandoned property in the late insurrectionary districts, un- 
der or under color of the several acts of Congress providing for the collec- 
tion and sale of such property, and which have not already been actually 
covered into the Treasury, shall immediately be paid into the Treasury of 
the United States, together with any interest which has been received or 
accrued thereon. 

“SEcTION 2. That if any officer or person, having the custody, posses- 
sion, or control of any money derived or arising from the sale or other 
disposition of any such property mentioned in the preceding section, shall 
convert the same to his own use, or shall refuse or neglect, for the space of 
thirty days next after the passage of this resolution, to pav the same into 
the ‘Treasury of the United States, or shall in any wise pay away or dis- 
pose of the same otherwise than by paying the same into the Treasury as 
aforesaid, he shall be deemed and held guilty of embezzling the public 
money of the United States, and shall be punished therefor by imprison- 
ment for a term of not more than ten years, and shall pay a sum equal to 
the sum so embezzled.” 

On or about the Ist day of February, 1875, the President transmitted 
to the Senate a report from the Treasury, in response to a resolution of the 
Senate passed on the 18th of December, 1873, requesting information as 


' 
Sahn LSialit ald nl 


ance, freight, expenses of sale, commissions, 


oti comprises the expenses of of enllection, * 


many persons employed to perform powpeidirn eta Tabor by th e 
vising and oa Po special agents, the agent in New York, ey in eomhe. 
instances: by the Department, uj upon is ae vouchers now on file with the.” 
accounts of the reapective agents which ve heen’ examined and-adjaxte 
by the Department.” ; “eo 
The tabular statement accom, ying this report includes the on 
collected by the defendant, and in ont the d | 
the following item: ‘“* Number of bales | r expense 
497.” This item seems to have included 12 bales which t yefore hat aa 
reported as lost in repacking, besides the 485 bales mentioned fo the tal 
lar statement furnished by the Secretary of the Treasary in 1866. ; 
This and the heciee ing tables were Printed tr order off the : 
Senate as Executive Document, No. 23. ‘ a 


AND I FURTHER FIND, AS COXCLUBIONS OF., LAW: 


1: That the act of Cuny in delivering to Stewart the 483 bales of Gov. 
ernment cotton conetitated a conversion. 

2. That the defendant, by authorizing the acts of Cuny in ‘deliv 
Government cotton to Stewart in repayment of advances, became - able. 
for such acts, and ijn with conversion. gh 

3. That the plaintiff has waived the tort and acquiesced in th 
63 disposition ki by the defendant of said 483 bales of Jim 3 
and by the —- had as hereinbefore stated between the de- 
fendant and the plaintiff, and by the payment and settlement of the de- 
fendant’s accounts for per diem Satins and ‘commissions as her re 
stated, and that said accounting, payment, and settlement are a bar to this 
action. 

4. The joint resolution of Congress a roved March 30, 1868, . 
not of its own force prevent a ‘eoovery in this action for the conversion of 
the 483 bales, 

5. The disposition made by Cony of the 483 bales was not a sale roof 
within the meaning of the joint resolation. eee 

6. The defendant did not on March 30, 1868, have in his custody, pos 
session, or control any moneys derived or arising from the sale or. other: 
disposition of said 483 bales within the. meaning of said words in such 
resolution 

7. The defendant is entitled upon the foregoing facts to jodgmeat < 

missing the complaint on the merits... 
Angust 16, 1883. 
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en) ae Filed Sept. 12, 1883, 
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SCHEDULE A. 


Regulations prescribed by the Secretary of the Treaeury for the government 
of the several special agents and agency aids inted tn pursuance 
of the act of 12th March, 1863, entitled “An act to provide for the colleo- 
tion of abandoned property, and for the prevention of frauds tn tnsurreo- 
tionary districts within the United States.” 


TERRITORIES DIVIDED INTO DISTRICTS £ALLED SPECIAL AGENCIES, 


I. The territory of the United States designated as in insurrection 
against the lawful Government of the United States by the proclamation 
of the President, July 1, 1862, to which special agents have been assigned 
to receive and collect abandoned and captured property, is divided into 
districts called special agencies, numerically designated and described as 
follows, viz: | 

The first special agency comprises the district of thé United States west 
of the Alleghany Mountains knqwn as the Valley of the Mississippi, and 
extending southward so as to include so much of the States of Alabama, 
Mississippi, Arkansas, and Louisiana as is or may be occupied by national . 
forces operating from the north. 

The second special agency comprises the State of Virginia, and so much 
of West Virginia as lies cast of the Alleghany Mountains. 

The third special agency comprises the State of North Carolina. - 

The fourth special agency comprises the States of South Carolina, Geor- 
gia, and Florida. | ! 3 | 

The fifth special agency comprises the States of Texas and Louisiana, 
and so much of the States of Arkansas, Alabama, and Mississippi as is or 
may be within the lines of the national forces operating from the south. 

If additional special agencies shall be established, they will be numeri- 
cally designated in the order of their establishment. And if the bounda- 
ries of agencies already established shall be changed, due notice thereof 
will be given. 

; DESIGNATION OF AGENTS. 


II. Supervising special agents and assistant special agents will be ap- 
pointed by the Secretary of the Treasury, and local special agents and 
agency aids will be appointed by supervising special agents, or under their 
direction by assistant special agents, subject to the approval of the Secre- 
tary, to carry into effect the said acts and these cagietlian. 


AGENTS AUTHORIZED AND DIRECTED TO COLLECT AND RECEIVE ALL 
ABANDONED PROPERTY. 


III. Supervising and assistant special agents are authorized and. di- 
rected to receive and collect all abandoned and captured property found 
within their respective agencies and within the lines of military occupa- 
tion by the United States forces, except such as has been used or was in- 


tended to be used for waging or carrying on war against the United States, 
their 


viz, arms, ordnance, ships, steamboats, or other water-craft and 
furniture, forage, military supplies, and munitions of war. 


: 
cision st the Desh ome 

Captured property is that which has been or may. be eciaad ar 
from hostile possession by the _— ér naval forces of the > United 2 


AND KEEP A. 79Us RECORD AND ACCOUNT OF. I 
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the following: The character and a catty of ® property received or 
collected ; where captured, or found, or received as shandoned; under 


what circumstances ; > by whom owned or alleged to be owned ; noting, — 
where practicable, the name and address of one or more truthful residents _ 
of the neighborhood acquainted with the property and the owner or claim — 
ant thereof, and any statements they may make in connection therewith ; 
by whom such property was captured or abandoned; by whom =i 
or collected ; fromm wlhom received ; all names, marks, signs, ur 
(whether distinct, indietinct, or partially. erased) upon such property; 
together with all other information which may in any way serve to identify — 
or make known the history of anv particular lot, or to trace the ame, OF 
the proveeds thereof, from t the earliest period possible to its final. di a 
tion. 
They. will also charge inst each lot and kee a trae and detsiled eo- 
count in triplicate of ah ben of expense incnseed 4 in its collection, trane- © 
ation, care, and sale; or where two or more lots are treated . 
ir and just proportion againet each, as well as all fees due in any — 
the Government thereon. 
One copy of this record will be promptly transmitted to the: 
special t to whom or to whose order the property, 90 resets 
lected will be delivered, another to the Secretary of the Ti 
third will be retained by the assistant special agents for their 


AGENTS WILL RECEIVE VOLUNTARILY ABANDONED PROrRarT; AND 2 
GIVE RECEIPTS AND TAKE STIPULATIONS. 4 


VI. Supervising and assistant song nd agents will fo A within their . 


ve | 
shone ey ecg and akall give a Thee to ye saaen so abe 
doning it, orto his or her agent, in the form : ee 
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. Received OAS ea 
estimated at $........., claimed by...........-..., 28 the owner thereof, and 
numbered as follows : : 
| vsesssssvesssssease} Which as special agent of the Treasury Depart- 
66 ment, at the request of ......... eagnige: \caseweee come 
I have received as abandoned prop€rty, to be forwarded to......... 
sds aenae beawCe 44s eevee des 1 ...... and disposed of in accordance with the 


act of Congress approved March 12, 1863.” 


And shall make three copies of-said receipt, of which he shall send one 
to the Secretary of the Treasury, one to the supervising special agent, and 
keep one for his files; and in all cases of so receiving voluntarily aban- 
doned property, the agent shall require from the owner or person so 
abandoning it a statement an@ stipuldtion in triplicate, in the following 
form : : 


WD wisccstesans odual special agent of the Treasury Department has this day 
received from me as abandoned property ....... ‘nh iaiees jiaes saeuenKinees pas abay 


marked and numbered as follows: 
66 : 


which the Sid .......c.sccscssse sscssecsseseee veges ¢ coeseeae sees has Feceived 
at my request, to be transported to the special agent of the Government 
$0 GOR HEY OE nig en cincnscsce: sesenes poqniaa , Appointed to receive and dispose 


of such property, subject to the deductions prescribed by the act approved 
March 12, 1862, and the fees designated by the XIVth regulation pre- 
scribed by the Secretary of the Treasury, September 11, 1863. 

“And I hereby acquit and discharge the said ...............20- sees s Nikaoks 
and all other officers of the Government, from all personal liability on ac- 
count of said property, except such as may result frum an unfaithful dis- 
charge of their duties in transporting or disposing of it. 

“And in case of any loss or damage to the said property, in its transpor- 
tation or otherwise, neither the Government of the United States nor any 
of its agents shall be held responsible therefor.” 

A record of all property so received and of the expenses incurred in con- 
nection therewith shall be made, and copies transmitted, and the property 
shall be disposed of in the manner prescribed in Regulation V. 


AGENTS TO COLLECT AND RECEIVE FROM OFFICERS AND PRIVATES, 
SAILORS OR MARINES, ABANDONED PROPERTY, AND GIVE RECEIPT. 


VII. Supervising and assistant special agents will receive and collect 
abandoned .property from any officer or private of the regular or volunteer 
forces of the United States, or any officer, sailur, or marine in the naval 
service of the United States, upon the inland waters of the United States, 
who may take or receive any such abandoned property from ps in 
such insurrectionary districts, or have it ander their control, and such su- 


f the county of..............., in the Stateof = 
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Three copies of acid receipt shall. be made, one of wi aha 
Secretary of | 


lation V_. 


CAPTURED PROPERTY IN HANDS OF OFFICERS OR OTHERS TO BE TU 
OVER AND RECEIPT GIVEN. 


VIII. Supervising and assistant special iso ai 
of any officer or private, or person employed in or 
unteer forces of the United States, any wi 
have been captured in any district: red to be ‘tee irrection aguin: 
the United States, except such as shall be required for t vy use of the 
United States forces; and all property so held by them shall be received 
by the agent as captured propert perty, ere | all questions concerning. ¢ 
class tu syapeae it belongs Pt consideration ; and they : at : 
ceive with s roperty sine invoices thereof, a: a al re 
bills of lading, and other rs, documents, and vouchers showily 
tosuch property or the right to the possession, control, or direction therso 
and sae order, indorsement, or writing as the party ‘has puwer to nn 
to — such agent to take possession of such property or the : 
thereo es 

And he will give to the officer, private, or person from whom any” FO 
erty is so received a receipt in the form following : a a 

“ Received OD s judinda vocsscpucrecsnccon sh 1ocavedisuessescetecete eeeussiaa Gaile 


estimated at eee @Ceeees cootees eee @ ecevess toons 


arr coeoe: ‘forces of the United States, and c claimed corpora 
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which property I have received as special agent of the Treasury Depart-. 
ment, appointed in pursuance of certain acts of Congress, approved July, 
13, 1861, May 20, 1862, and March 12, 1863. The said property to be 
transported and disposed of under the regulations of the Secretary of the 
Treasury, prescribed in pursuance of the authority conferred on him by 
said acts,” | 
And a record of the property so collected and received shall be made 
and copies transmitted, and the property disposed of as directed in Regula-: 
tion V. 
PROPERTY REQUIRED FOR PUBLIC USE TO BE APPRAISED AND DELIV- 
3 ae ERED OVER. 


1X: When any part of the goods or property received or collected by 
any supervising or assistant special agent is demanded for eons use, and 
@ requisition therefor is presented, signed by the general commanding 
dep:rtment, or by some other,offi¢er authorized by ‘such commander of 
dep:rtment, the special agent having such property fn charge shall select 
three competent and disinterested persons, to be approved by such officer, 
who shall make oath for the faithful discharge of their duties, and who 


shall appraise said goods or property, and make a certificate thereof in the : 


following form : ne 
“The undersigned having been appointed by.................-5 supervising 
or assistant special agent, tu appraise certain property allege! to have been 
collected or received as abandoned or captured by ..........-... . 2 sesececesy 
supervising — agent. or assistant special agent of the Treasury 
68 Department, having each of us made oath fur the faithful discharge * 
of our duty as such appraisers, do certify that we have carefully 
examined and appraised the following described prop*rty, to wit: 


and that said property is Worth . ...- + ....cecssecsees 
66 


25 es 8 eeeseeeonoeoeoeeos seeeeeee cre | Appin 
66 : 


Which certificate shall be certified by the special agent and by the offi- 
cer receiving said property ; and the goods or property so appraised shall 
be delivered over to the officer appointed to receive it; and the special 


_ agent shall in all such case require from the officer or agent receiving said 


goods or property a receipt in the following form : 


TIN OONS OE div onckdcscendeisccisoeac® He te Jinssntctbubeibins 
See eG saben aeons sus Sepsimens des ibdiiecksica: oii aa a: 


been collected or received by him as abandoned or captured, and which 


appraisers appointed with my approval, to be worth..................dollars, 
which property has been delivered to me by said agent, to be ap ropriated 
to the public use, as provided in the Res section of the act of a 
ater March 12, 1863, entitled ‘An act to provide for the collection. 
of abandoned property and the prevention of frauds in insurrectionary dis-_ 
nited Statin? Meso die ist eisai pe 


tricts within 
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Deparnaek oe 
concerned, such agent shall, where . 
to the nearest place by the 
of eale within a loyal ‘State, | | 
mens, who shall t to: ht 
der ; ee statednent as 

f from the character of the p 
transport it, the. agent’ shall case 
interested persons, and-to be sold at public sanction, and 
mit a full report, as preseribed by Regulation ‘V, together with 9 th 
cate of appraisal, taken in en in triplicate and the account of sales, and. 
proceeds subject to the direction of the supervising anaes ngeat 


ageacy. 


XI. In case of furniture, family bures, > oquipage, 
hol! effects, abandoned or captar — collected or tec 
agents, they will cause the prescribed record thereof to be oact 
mitted, and will store such property on the premiees where 
ever it van be done with safety; otherwiee they will cause it 
stored and eh eal a a nambered, end | ‘the 


69 


such property cannot be sly ih on che preabiarer a . 
and due regard to economy, the special agent ae , 


namne to bee ised, disposed of, and : 
X, as to untransportable property. In case vite 9 


poner dat he mili purpose, they will cause such wonerty. to he - 
und treated dod an property required for ee: as directed in. 
lation 7 


DELIVERY OF PROPERTY BY OTHER rare, 
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possible terms, not exceeding twenty-five per cent. of the proceeda of — 
the property, which percentage must be full compensation. for. all. ex- 
penses of whatever character incurred in-collecting, preparing, and: deliv- 
ering such property at the points designated. Prior to any such contract 
being made the party proposing must submit in writing a statement of the 
kind and amount of property praposed to be collected, the locality whence 
to be obtained, and all the facts-and circumstances connected with it, par- 
ticularly as to its ownership. And any contract made in pursuance of 
this regnlation must be in writing, and restricted to the collections and de- 
livery of particular lots at named localities; or, when circumstances clearly 
justify. it, to the general collection and déeliyery. of all abandoned property 
in limited districts: not greater in any ‘case than one parish or county, and 
net more than one district tobe assigned to one-contractor. 


BOND TO BE GIVEN BY CONTRACTOR INDEMNIFYING THE GOVERN- 
| MENT.. 


Befure payment to any contractor pnder any contract made in pursu- 
ance of this regulation, he shall execute a bond with*penalty equal tu the 
amount stipulated to be paid te him, and with sureties satisfactory to the 
supervising special agent, indemmifying the United States against all claims 
tothe property delivered on account of damages by trespuss, or otherwise 
occasioned by the act or connivance of the contractor, and against all claims 
that may arise un account of expenses incurred in the collection, prepara- 
tion, and transportation of said property to the points dadgnaeel in said 
contract. 


WHEN LARGER PERCENTAGE SEEMS TO BE PROPER, AGENT TO REFER 
THE CASE TO THE SECRETARY. 


Should a case arise in the opinion of the supervising special agent justi- 
fying the payment of a larger percentage than one-quarter of the proceeds 
of the property, he will make a statement of the tacts and circumstances 
and the reasons in his opinion justifying snch additiunal allowance and 
refer the same to the Secretary for instructions. 


70 LOCAL SPECIAL AGENTS AND AGENCY AIDS TO BE APPOINTED. 


And for the purpose of getting possession'of and transporting to market 
as-much of the captured and abandoned pruperty as possible within the 
lines of the military forces of the United States, supervising special agents, 
or assistant special agents under their direction, will appoint and employ 
in their respective agencies, and at such per diem compensation as may be 
judged proper, subject tu approval of the Secretary of the Treasury, such 
local special agents and agency aids as may be necessary therefor, instruct- 
ing them fully as tothe exccution of the daties respectively assigned to 
them. | 


AGENTS NOT TO RELEASE PROPERTY, OR PERMIT ITS REMOVAL, ‘OR 
GRANT PERSONAL FAVORS, OR [NCUR LIABILITIES NOT AUTHORIZED 
BY REGULATIONS. 


XIII. No Eeaeote_calheaed ‘or received as captured - abandoned 


‘under the act of March 12, 1863, shall be released’ by any agent, except 


NECESSARY EXPENSES TO BE PAID. 


XIV. Supervising special agente will pay, 
neral micrising from: theanle of Selo 
ir respective. are NE 


: | moliees to. t or parcel 
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PROPERTY TO BE TRANSPORTED TO LOYAL STATES 
‘ABOTION. 
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possession, in the manner prescribed by Regulation V, and report the 
game, and all sales or other dis ition thereof, made y ier rendering 
a monthly accomit-cnrrent of all his transactions to the Secretary, aecom- 
panying the same with receipts or other vouchers for all moneys paid out 
by him. All balances remaining in his hands shall be deposited in the 
‘Treasury from time to time, as directed by the Secretary. | 
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72 ScHEDULE B. 


Rules and regulations concerning commercial intercourse with and in States 

' and parts of States declured in insurrection, the collection, receipt, and 
disposition of captured, abandoned, and confiscable property, and the em- 
ployment and general welfare of freedmen., Prescribed by the Secretary of 
the Treasury, with the approval of the President, in pursuance of the several 
acts of Congress in relation to those subjects. 


EXx&curTivE MANSION, 
Washington, July 30, 1864. 


The following regulations of the Seeretary of the ‘Treasury, having been 
seen and considered by me, are hereby approved, att! commercial inter- 
course in the cases and under the. restrictions described and expressed in 
the regulations is licensed and-authorized ; and all officers and privates of 


the regular and volunteer forces of the United States, and officers, sailors, * 


and marines in the naval service, will observe the said regulations and the 
provisions of the several acts of Congress appended thereto, to which they 
relate, and will render all assistance not incompatible with military or naval 
operations to officers and agents of the Treasury Department executing the 


same. 
ABRAHAM LINCOLN. 
GENERAL REGULATIONS. 


These regulations, and the several acts of Congress authorizing them, 
shall be executed and carried into effect, under direction of the Secretary 
of the Treasury, by the following officers: A general agent, supervising 
special agents, assistant special ‘agents, local special agents, agency aids, 
officers of the customs designated by the Secretary, and superintendents of 
freedmen. ' 

All officers appointed under these regulations are authorized to admin- 
ister oaths required in the performance of their official duties. 

The general agent and the supervising and assistant special agents will 
be appointed by the Secretary of the Treasury ; local special agents and 
agency aids will be appointed by the supervising special agents or assistant 
special agents, as under Regulation XX VII, subject to the approval of | 
the Secretary. 

It shall be the duty of the general agent, under the direction of the 
Secretary of the Treasury, to cause these rules‘ and regulations to be 
properly and uniformly enforced in all States and parts-of States declared 
in insurrection, and all officers and agents appointed to perform duties 
under them will comply with the instructions of. the neral agent in regard 
thereto until otherwise directed by the Secretary of the Treasury. 
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recomtnendations as they may think proper, to the Secretary of the Treas- 
ury, and will keep the Department vised of their action in all matters 
pertaining to the execution of their duties. | 

i W. P. FESSENDEN, 


4 Secretary of the Treasury. 
WASHINGTON, July 29, 1864. 


74 SCHEDULE B (with pp. 92 & 93). 


ABANDONED, CAPTURED, AND CONFISCABLE PERSUNAL 
) PROPERTY. 


Regulations prescribed by the Secretary .of*the Treasury concerning aban- 
doned, captured, and confiscable property, under the acts of Congress re- 
spectively approved March 12, 1863, and July 2, 1864. 


AGENTS TO CARRY OUT THESE REGULATIONS. 


I. The regulations relativato abandoned, captured, and confiscable per- 
sonal property will be carried into effect by the same agents and under the 
same supervision as are provided under the regulations concerning com- 
mercial intercourse. 


ASSISTANT SPECIAL AGENTS IN EACH AGENCY. 


II. There shall be assigned to each special agency such number of as- 
sistant special agents as may be necessary, who, with the supervising special 
agent, shall collect and receive all abandoned, captured, and confiscable 
property, except such as has been used or was intended to be used, for 
waging or carrying on war against the United States, viz, arms, ordnance, 
ships, steamboats, or other water-craft, and their furniture, forage, mili- 
tary supplies, and munitions of war. 


ABANDONED, CAP’URED, AND CONFISCABLE PROPERTY DESCRIBED. 


III. Abandoned property is' that which has been or may be deserted 
by the owners, or when the lawful owners thereof shall be voluntarily 
absent therefrom and engaged, either in arms or otherwise, in aiding or 
encouraging the rebellion. 

Captured property is that which has been. or may be seized or taken 
— hostile possession by the military or naval forces of the United 

tates. | 

Confiscable property is that which is liable to confiscation under the act 
of July 17, 1862. 


AGENTS TO KEEP RECORDS, 


IV. Each agent collecting or receiving any such. property will imme- 
diately make and keep a fall record of all the' facts or Information con- 


cerning it known or accessible to him, including, as nearly as. possible, the 
following: The character and quantity of the’ pper mdb: vec ae 
lected, were captared or found, received as abandoned, under what circum- 


stances, by whom owned or alleged to be owned, noting, where practi 
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salted TO MAKE REPORTS. 


‘V. When such property is-collected or received by an assistant ¢ 
agent, he will promptly transmit one copy of the above record to the 
retary of the Treasury, or one to the r oupervising spect 
and will retain one copy fur his own files. When it is:eo . : 
ceived by a supervising. special agent, he will tranamit one -copy.of the 
— to the Secretary of the’ Treasury and retain one copy for his own 

es. 


AGENTS TO RECEIVE AND COLLECT ABANDONED PERSONAL PROPERTY, 
AND GIVE RECEIPTS. 


VI. Such agents will receive and collect absndoned pereowal. pr op 
from any officer or private of the regular or volunteer forces of the Us 
States, or any offirer, sailor; or marine in’ the’ naval service of the'U 
States, upon the inland ‘waters of the United States, who may & 
or receive any abandoned property from persons ie ‘such: 
districts, or have it under their control, and ‘the agent receiving 
-all cases give a receipt.therefor in the following form : 
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AGENTS TO RECEIVE PROPERTY FROM PERSONS IN MILITARY OR NAVAL * 
VII. Such agents will collect and receive of any officer or private, or 
person employed in or with the regular or volunteer forces of the United 
States, any property held by him which shall have been captured in any 
district declared to be in insurrection against the United States, except 
such as shall be required for military use of the United States forces ; and 
all property so held by them shall be received by the agent as captured 
property, leaving all questions concerning the class to which it belongs 
for the consideration of the Secretary of the Treasury; and they 
76 shall also receive with such propefty the necessary invoices thereof, 
and all receipts, bills of lading, and other papers, documents, and 
vouchers showing title to such property or the right to the possession, 
control, or direction thereof, and such order, indorsement, or writing as 
the party has power to make, to enable such agent to take possession of 
such property or the proceeds thereof. 
And he will give to thes officer,*private, or person from whom any 
property is so received, a receipt in the form following : 


“ Received of............. site bbawbeick fae hve iccieanbada eats veoocess e8timated 
at $........... , captured by the forces of the United States, and claimed to 
be the property of............02- -sse0. (idsvesa Mipecns Fn cena gh speveceukpatsy 


which property I have received as special agent of the Treasury Depart- 
ment, appointed in pursuance of certain acts of Congress approved July 
13, 1861, May 20, 1862, March 12, 1863, and July 2, 1864. The said 
property to be transported and disposed of under the regulations of the 

cretary of the Treasury prescribed in pursuance of the authority con- 
ferred on him by said acts.” 


And a record of the property so collected and received shall be made, 
and copies transmitted, and the property disposed of as directed in Regula- 
tions IV, IX, XI, and XV. 


PROPERTY REQUIRED FOR PUBLIC USE TO BE APPRAISED AND DE- 
LIVERED OVER. 


VIII. When any part of the goods or property received or collected 
by any supervising or assistant special agent is demanded for public use, 
and a requisition therefor is presented, signed by the general commanding 


. department, or by some other officer authorized by such commander of 


department, the special agent having such property in charge shall select 
three competent and disinterested persons, to be approved by such officer, 
who shall make oath for the faithful discharge of their duties, and who 
shall appraise said goods or property, and make a certificate thereof in the 
following form : 


“The undersigned having been appointed by................special agent 
to a as. property alleged to have been collected or received as 
abandoned property or captured by....................., special t of the 
Treasury Department, having each of us made oath for the faithfal dis- 
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agency. 


examined end ay ypraived the ft 
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Which certificate. shall be certified by the yecial agent ) 
officer receiving said property ; and the goods or property en apprai 
shall be delivered over to the officer appointed to sk A ries, cc 
special agent shall, in all such cases, require from the officer or eget . 
cei er, said goods or property a receipt in the ne form : 


S PROUT WE AE ono ovine dvs cdc ont cee chateons ann alleged aieetty 
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property has delivered tu me by said agent to be ry 
public usg, as provided in the second section of the act of 
proved March 12, 1863, entitled ‘ An act to provide for the collectios 
abandoned property, and the prevention o iene in insurrectionary 
districts within the United States.’ ” ae 

And he shall keep a record of all | ma prog neared on account thereof 
with a full iption of all , and shall make a fall 

77 reportof such appraisal proceedings i the . y.of the Treasury, — 
and transmit therewith copies of all papers in the case; and if an 
assistant special agent, he shall send cupies of the report auc all othde ae 
papers in the cage to the proper supervising special agent. 's 


DISPOSITION OF PERISHABLE PROPERTY AND SUCH AS CANNOT BE é 
TRANSPORTED. ay 


Ix. In all cases where captured and abandoned property: ot a 
able nature shall be collected er feceived by the proper agents of 
partment, and its iimmediute sale ie required by the interest of all ¢ 
psi nt shall, where practicable, forward it without delay to Sewestant | 
place Cecighated the Secretary or by regulation as a place of sale within . 
a loyal State, consigned to the proper officer of this Deas who shall 
forthwith cause it to’ be sold at auction to the highest bidder ; all enol: 
shipments to be accompanied by a statement as required. by Regulation LV. 
f, from the character of the y, it ‘be impracticable so. to 
transport it, the agent shall canse the: same to: ‘be appraise by three die 
interested persons, and to be sold at iblic auction, and: promptly tranemit 3 
a full report, as prescribed by Regu IV, together with the cert a 
of appraisal, taken in triplicate, and the acveunt of sales, and hold the 
proceeds er to the direction of the supervising — agent for saat 


CONTRACTS FOR COLLECTION AND DELIVERY Or PROPERTY. 


of such ts, at points designated by them, supervising special _— 
may enuttatt: on behalf of the United States, for the collection and de- 
liverv to them of such property in their respective agencies, on the best 
possible terras, not exceeding twenty-five per cent. of the proceeds of the 
property, which percentage must be full compensation for all expenses, of 
whatever character, incurred in collecting, preparing, and delivering such 
property at the points designated. Prior to any such cuntract being made, 
the party proposing must submit, in writing, a statement of the kind and 
amount of propertv proposed to be collected, the lveality whence to be 
' obtained, and all the facts and circamstances connected with it, particularly 
as to its ownership. And any contract nade in pursnance of this regula- 
tion must be in writing, and restricted to the collection and delivery of 

rticular lots at named localities ; or, when circumstances clearly justify 
it, to the general collection and delivery of all abandoned property in 
limited districts not greater in any case than one parish or county, and not 
more than one, district to be assigned to one contractor. 

Before payment to any contractor under any contract made in pursu- 
ance of this regulation, he shall execute a bond, with penalty equal to the 
amount stipulated to be paid to him,‘and with sureties satisfactory to the 
supervising special agent, indemnifying the United States against all claims 
to the property delivered on account of damages by trespass, or otherwise 
occasioned by the act er connivance of the contractor, and against all 
claims that may arise on account of expenses incurred in the collection, 
preparation, and transportation of said property to the pvints. designated 
in said contract. : 


Should a case arise in the opinion of the supervising special agent 


78 justifying the payment of a larger percentage than one-quarter of 
the proceeds of the ashe, will wi a statement of the 
facts and circumstances and the reasons, in his opinion, justifying such 
additional allowance, and refer the-same to the Secretary for instructions. 
And for the purpose of getting possession of and transporting to market 
as much of the captured and abandoned property as possible, supervising 
special agents, or assistant special agents under their direction, will appoint 
and employ in their respective agencies, at such per diem com tion as 
may be judged proper, subject to approval of the Secretary of the Treas- 
ury, such local special _— and agency aids as may be necessary there- 
for, instructing them fully as to the execution of the duties respectively 
assigned to them. , 


DISPOSITION OF CONFISCABLE PROPERTY. 


XI. All confiscable personal property collected or received in any agency 
shall forthwith be forwarded to the ein ising special aquatthareal OF.as 
directed by him to the proper officer of the Treasury Department, ‘at the 
port or place to which it shall be sent for legal proceedings, under the act 
of July 17, 1862; and upon presentation to such officer by the United 


States marshal of the proper writ.in fara 
competent jurisdiction, the said —. | be deli to him. Upon 
‘making such delivery: the offieer delivering will require:frem:the marshal 


duplicate receipts therefor, in the following. form : 


’ parties propose, for compensation, to collect and deliver it: into the hands > : 


which it te alleged belong to... 
in the State of | stesanseviceneenvers, WOON ; : n er 
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have demanded and received the same, : : es 
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CAPTURED, ABANDONED, OR CONFISCABLE PROPERTY TO BE RELEASED: 
ONLY BY UTHORITY OF SEORETARY.- 


XT. No 


79 ASSISTANT AGENTS TO FORWARD PROPERTY. 


XIV. All abandoned, captured, or confiscable property oullectedor . a 
ceived by an assistant special agent will be promptly forwarded by himito — 
the supervising special agent of the agency in which it shall he collected - as 
or reevived, or to ench plince uf-sale ae he may dirext. Aind alt such prop- 
erty oullected — ‘ant Sp supenvisingupronl agret shall be by him eisher’ = 
suld or in compliance with instructions to him from ~ 
the Seoretazy of the Trewary, or frotn the geoend agent of the Treasury : 
Department 


DISPOSITION OF PERSONAL PROPERTY. 
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of the Treasury as places of nale;. . slic’ ihe oapiadiatias are 
agent of the agency in which it is collected or. 


to receive the same, and shall there be sold by such supervising: 
agent, or other person, at publie auction,to the highest bidder, for la 
money, pursuant to notice previously published of the time and place of 
sale. 3 | 


PAYMENT OF EXPENSES OF PROPERTY. 


XVI. Supervising special agents, and such other persons as shall be 
specially authorized by the Secretary of fhe Treasury to receive and sell 
captured, abandoned, and confiscable property, will pay, or cause to be 
paid, out of the general fund arising frum the sale of all such property 
received and sold by them, all expenses necessarily incurred in collecting, 
receiving, sccuring, and disposing of the same, including fees, taxes, 
freight, storage, charges, labor, and other necessary expenses, being care-. 
ful to avoid all useless or indiscreet expenditures ; and will charge each 
particular lot or parcel witha the specific or proportionate amount of all. 
such expenses as can be made specific gr proportionate charges to each lot 
or parcel; and will alsu charge‘and retain, ont of the proceeds ‘of each lot 


or parcel one and one-half per centum thereof, for the payment of such ex- 


nses connected with the collection, transportation, and sale or other dis- ’ 


position thereof as cannot be made specific or proportionate charges against 
each Jut or parcel, or are not otherwise provided for, such as rents, com- 
pensation to clerks or other employés, auctioneers, printing, and advertising, 
a carefully-stated account of which will be kept by suk nts or other 
persons, showing in detail all expenses paid out uf this fu 
suc charge ; and unless unavoidably prevented, they will take vouchers 
for all expenditures made under this regulation, and transmit the same 
with their accounts to the Secretary of the Treasury. Out of the balance, 
if any, of said one and one-half per centum remaining, after defraying 
said expenses, the several supervising special agents, or other persons sell- 


ing as aforesaid, may retain, as compensation for extra care and responsi- — 


bility, a sum not exceeding three-fourths of one per centum of the amount 
of such sales, and with the remainder, if any, may reward extra services in 
the collection and care of property rendered by agents aud others, in such 
manner, and to such amount, as may be approved or directed by the Sec- 
retary of the Treasury. 


80 SUPERVISING SPECIAL AGENTS TO RENDER MONTHLY ACCOUNT- 
CURRENT. 


XVII. Each supervising special agent or other persons as aforesaid, 
shal] make a full record of each lot or parcel of property coming to his . 

sion in the manner prescribed by Regulation IV. and report the same, 

and all sales and other disposition thereof made by him, rendering a 

monthly account-current of all his transactions to the Secretary, accompany- 

ing the same with receipts or other vouchers for all moneys paid out by 

him. All balances remaining in his hands shall be deposited in the Treas- 
ury from time to time, as directed by the Secretary. 


orreesived, if within his agency, 
or to such other person as shall be specially authorized? by. the Secretary 
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manding additional payments, but whose were unheeded, as: | 
property was removeil from their control by shipment. . 
HL JOHNST. Ne 


Sworn and subscribed before me cae 14th day of Motch A.D: 1966, 
“~ N. CALLAN, = 


ScHEDULE D. > 


Wasnineton Ciry, Mareh 198, 1866... 


wnctall came before nie, Nicholas Callan, a notary 
an, ae: after being daly sworn, and says: | 
the 10th of November,-1865, he obtained ten one thonsand dc 
tender cumpound interest notes of the United States, dated Oct : 

1865, Washington, Letter B, and numbered from 9601 to 9610 
82 inclusive ; that said money was obtained at the instance of H. 

Johnston, provided it could be used to protect the interest of the” ' 
Government and stop the action of depredators on the Government cot-— 
tons, licensed by the theu existing military orders. 

That I procured the money for Col. Vau E, Young, and: scmt: tees hie 
through Col. W. E. Gibbs, who was to pay the said ten thousand dollars — 
to the suid Col. Young, provided he would revoke the orders of Gen. Oo* 
pera Bes the airs EOIN of H. ay diopostug of ting 
in the sof military agents who were improperly 
same,-and -restore it to. ‘proper:and responsible agents of the ; Sele 


cages W. E. Gibbs was made healt: 
mutual fraternal relations to the Masonic Order, and said Young did to _ 
i tt of ey know amd ei env the ad etd to 


and all of them. 
B. A.. VAUGHAN. 
Sworn and eubsoribed before ine this parsen dy " | 
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States, plaintiff, vs. Harrison Johnston, defendant. Referee’s report. 
Bristow, Peet & Opdyke, d’ft’s att’y, 20 Nasau st.,N. Y. U.S. circuit 
court. Filed Sept. 12, 1883. Timothy Griffith, clerk. 


83 Exceptions to referee's report. 


2 


United States circuit court, southern district of New York. 


Unirep States ) 
against 
HARRISON JOHNSTON. . 
Please take notice that the plaintiff excepts to the following parts of the 
report of the referee in the above-entitled action, filed September 12, 1883. 
First. To the third conclusion of law and each and every part theveof. 
Second. To the seventh conclusion of law and each and every part 
thereof. 
Dated New York, January 19, 1884. 


Respectfully, a 
BE ' ELIHU ROOT, 


; U. 8. Attorney. 
To Timotuy GRIFFITH, 
Clerk U. 8. Circuit Court, &c.; and 
Messrs. Bristow, PEET & OPDYKE, 
Attorneys for Defendant. 


84 Srrs: Take notice that within is a copy of the exceptions in the 

action above entitled, which have been filed in. the office of the 
clerk of the circuit court of the United States for the southern district of 
New York, in the second circuit. 


Yours, , 
ELIHU ROUT, 
U. S. Attorney. 
To Messrs. Bristow, PEEt & OppykeE, 
Defendant's Attorneys. 
Opinion of referee. 


Circuit court of the United States, for the southern district of New York. 


Tae UNITED SraT&Es, PLAINTIFF, 
against 3 
HARRISON JOHNSTON, DEFENDANT. 
This is an action of trover for the conversion of cotton, the property of 
the United States, by the defendant, who was in the years 1865 and 1866 
“ assistant special agent” of the Treasury Department, under acts of Con- 
gress relating to captured and abandoned property. The defendant, as 
such agent, collected over 30,000 bales of cotton, and the. plaintiff, by the 
complaint and bills.of particulars, has at times during the progress of the 
cause claimed that the defendant was liable for the conversion of 10,175 
bales. Before the case was submitted to the referee the plaintiff’s claim 


Monroe, Uktibbeha, ete Norabe, inthe Stl " pol Missis 
end of the rebellion became the ‘propert: the Unite 
during the war. He — is tiade of the tide of the Unige iu 
to the cotton. = (a 
The defendant a r the | 
ae ee | 5% ry De 
day oe May, 18 86h % etén appointment wh 
receive collect. Hie cumten, ant rade ie oe" 


‘ment at Memphis or Mobile, as in nm sone ab be 
of ‘nemen ade With. hin a t he received @ let 
structions from the Secretary of yrensery, of that that date, w 
tained the following: - - : ee 

“Yon will, with as little delay as possible, ship the cotton 60 i 
or collected to William W. Orme, supervising a out bane t at Memphi 
or T.C. A. pene supervising ting tr agent st at Mobile, a as can be dos 


with the least. ex aad risk 
of expenses (which will be paid 
cotton we ip heen as | 
; abandoned, and con 
86 is is herewith enclosed for your gu . 
spond fully and freely with the an named above and with ot 
officers in the Department, receiving and giving such information and st 
gestions as will best promote the thielbneinese anthasted to you and the general 
public good, und advise the Department as frequently ee ble of | : 
purposes.” * * * “Your compensation will be 6 in fature, pas! ee 
will depend, in a x ees See Se ene yon ee ts 
be reasonable and liberal for the services 
The Secretary of the Treasury in making this. appointment was acting 
under the provisions of two acts of Aas saga bomen the first one eae March 12th, 
0 mas “An act to provide for of abandoned 
and for the | prevention of frauds in insurrectionary districts 
the Fhe United States;” and the second passed July 2d, 1864, entitled “An ect s 
in addition to the several acts concerning commercial intercourse between oe 
loyal and insurrectionary States, and to provide for the collection of ‘capt- = 
tured and abandoned ek an the prevention of frauds in the States. - 
declared in insurrection ; Iso, a tions 
by the Secretary of the tree on the 11th Septem » 1863, and urther: 
"SS ard promulgated 30th July, pro ee 
the act of 13863, SS as Secretary of the Treasury was nsithiontied"s ew 3 
appoint a special agent or agents to receive and collect all abandoned or : 
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‘by the proclamation of the President, excepting property used or intended 
for carrying on war. The second section of the act provided that any 
part of the property so collected by said agent or agents might be appro- 


priated to public use on due appraisement and certificate thereof, or “‘ for- 


warded to any place of sale within the loyal States as the public interest 
may require; and all sales of such property shall be at auction to the high- 

est bidder, and the proceeds thereof shall be paid into. the Treasury 
87 of the United States.” The third section required the Secretary 

of the Treasury to cause a book or books of account to be kept 
showing from whom such property was received, the cost of transporta- 
tion, and the proceeds of.sale. It then provided for the adjudication in 
the Court of Claims, within two years after the suppression of the rebell- 
ion, of the claim of any person claiming to be the owner thereof, and for 
the payment to such owner of the proceeds, after deducting all payments 
and expenses thereon incurred by the Government. 

The regulations first above referred to were promulgated after the pas- 
sage of this act, and before the passage of the act of July 2d, 1864, which, 
in its third section, refers to and adopts these regulations, thereby giving 
them the same effect as if they had been embodied in an act of | 
By the second regulation of September 11, 1863, relating icmmneal and 


abandoned property, it was provided that supervising apne ial agents and 
e Treasury, and 


assistant special agents be appointed by the Secretary of 
local special agents and agency aids be spuaisad superviaing § 
agents, or under their direction by assistant special agents, subject to the 
approval of the Secretary, to carry into effect the said act (July 12, 1863) 
and these regulations. The third regulation authorized and directed su- 
pervising and assistant special agents to receive and collect all abandoned 
and captured property within their. agencies, except such as was used or 
intended to be used for carrying on war. The fifth regulation provided 
for the keeping of a full record by supervising and assistant special agents 
of all the facts or information in regard to each lot of goods captured or 
abandoned in relation to its former ownersbip, its capture and collection, 
its distinguishing marks and means of identification. It required them to 
charge against each lot and keep a true and detailed account in triplicate 
of each item of expenses incurred in its collection, ib. and 
the 


care and sale; or, where two or more lots were treat 


88 fair and just proportion against each, as. well as all fees due in any 
way to the Government thereon; that one copy of this record should 
be promptly transmitted to the supervising special agent to whom, or to 
whose order, the property so received and -ollected will be delivered, an- 
other to the Secretary of the Treasury, and the third should be retained 
by the assistant special agents for their own files. The ninth regulation 
provided that in all cases where property of a perishable nature, whether 
captured or abandoned, should be collected or received by the prc 
agents, and its immediate sale was required by the interest of all con- 
cerned, such agent should, where practicable, forward. it without delay to 
the nearest place designated by the Secretary or by: regulation as a p 
of sale within a loyal State, consigned to the proper officer of the Depart- 
ment, who should forthwith cause it to be sold at auction to the highest 


bidder, all such shipments to be accompanied by a statement of the ex- . 


cil agents forthe calletion and deliver iver euch 
respective. agencies on t possible terms, not exovedit 
proceeds of the property ne ae be full. 
all expenses of whatever character incurred iin ; | 
delivering such property 
tracts must be.made upon 
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or other person at public auction to the highest bidder, pursuant to notice 
of the time and place of sale previously published.” The 16th regulation 
- ‘provided that each supervising special agent or other person authorized to 
sell cotton should make a full record thereof, and make monthly reports 
of all sales, with an account current of all hig transactions to the Secretary, 
_ with receipts or other vouchers for all moneys paid out, and that all bal- 
~ ances remaining in his hands should be deposited in the Treasury as directed 
by the Secretary. | 

The additional regulations promulgated July 30, 1864, provided that 
these regulations, and the several acts of Congress authorizing them, should 
be executed and carried into effect under the direction of the Secretary of 
the Treasury by the following of§cers, a general agent, supervising special 
agents, assistant special agents, &., &c.; and that it should be the duty of 
the general agent, under the direction of the Secretary of the Treasury, to 
cause the rules and regulations to be enforced, and that all officers and 
agents appointed to perform duties under them should comply with the 

instructions of the general agent in regard thereto until otherwise 
$1 directed by the Secretary of the Treasury ; that supervising special 
agents should supervise, within their respective agencies, the exe- 
cution of the regulations under the direction of the general agent, and that 
the assistant special agents should communicate directly with the supervis- 
ing special agent of the agency to which they might be assigned upon all 
uestions affecting the discharge of their duties under the regulations, and 
that the supervising special agents should reply to these communications, 
except where they regarded the intervention of the Department necessary, 
when they should transmit them, and all papers relating to them, with 
such recommendations as they might think proper, to the Secretary of the 
Treasury, and should keep the Department advised of their action in all 
matters pertaining to the execution of their duties. In addition to these 
general directions, the Secretary promulgated on the 30th July, 1864, re- 
vised regulations respecting captured and abandoned property, containing 
substantially the same provisions as the regulation of September 11, 1863, 
above detailed. 

The act of Julv 2d, 1864, section 1, provided that sales of captured and 
abandoned property, under the act of March 12, 1863, might be made at 
snch places, in States declared in insurrection, as may be designated by 
the Secretary of the Treasury, as well as at other places authorized by 
said act. By section 3 it provided that all money arising from the leas- 
ing of abandoned land, houses, &c., or from sales of captured and aban- 
doned property collected and sold in pursuance of said two acts, or from 
fwes collected under the rules and regulations made by the Secretary and 
approved by the President-on the 11th September, 1863 (being the regu- 
lations first above referred to), or under any amendments or modifications 
thereof, which have been or shall be made by the Secretary and approved 
by the President, for conducting commercial intercourse licensed and 
permitted by the President in States in insurrection, should, after satis- 


= ~~ be transported to such places in the loyal States as shall be designated by 

_.,. -the Seoretary of the Treasury as places of sale, consigned to the supervis- 
ing special agent of the agency in which it is collected or received, or to 
such other person as shall be specially authorized by the Secretary to re- 
-__ @eive the same, “and shall there be sold by such supervising special agent . 
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reasury, with the approval of the President, should make “‘duoh rales ~ 
and pe renames necessary to secure the proper and economitel execu 
tion of the provisions of this act,” and should “defray all expenses of - 
such execution from the proceeds.of fees impueed by said rules and regu- 
lations, of sales of captured and abandoned a | 
before authorized.” _ : . eee 
On the 30th July, 1864, the President issued an order directing all officers. 
and privates in the regular and volunteer forses of the United Statesto 3 
render all assistance not incompatible with military operations, to officers 
and agents of the Treasury Department executing the acts of Congress: . 
and regulations aforesaid. : ae 
Soon after receiving his appointment the defendant commenced the work © 
of collecting the cotton. The only mode of getting it out of the country. 
was by the Mobile & Ohio Railroad, and the cotton was stored at various. 
points in the country, more or less remote, from the railroad, in the four =~ 
counties constituting his district, and was much of it in very bad conde 
tion, requiring rebaling or new dn. ropes. He first attempted: 
to collect pay Shape in the cotton _— arrangements with planters and. 
others to put special lots in order, to bring it to the several depots; « 
but its condition was such, and the unsettled state of the country! « : 
93 ae ve many im — to the ee a wg of.the: > 
uties of his agency through his own agents, that after represent:: 
ing the difficulties in the way to the Secretary, he obtained from him, — 
special authority to enter into contracts with and ible per-. > « 
sons for collecting, putting in shipping order, and delivering at the rail- 
road depots the cotton, the contractors to be paid in kind at thetimeof =; 
delivery, or in money to be paid after the cotton has been sold and the |” 
p s realized for the Government. This authority was communicated) =~ 
to him in a letter from the Secretary dated the 24th Jane, 1865, which 
was as follows: : 
“T have received your letter of the 12th inst., relative to the bad con-. 
dition of the cotton to be collected by you under your appoint ,the 
want of facilities for collecting it, putting it in shippi ,&e. Lap. . 
preciate the difficulties under whi ye are likely to be placed in these. 
respects, and do not clearly see the way of obviating them. There — 
are many and serious objections to the plan you propose of purchasing 
presses, mules, wagons, &c., and incline to the opinion that the interestaof = 
the Government in the premises will be best protected by availing itself. 
of the advantages of private enterprise. You are therefore authorized; - 
wherever in your judgment such action is necessary, to make contracts: — 
with proper and responsible persons on the best terms possible, after dus: . « — 
notice, and which shall not be unreasonable for the Government, for the —~ 


& 
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UNITED STATES VS. JOHNSTON. 


_ SMlection, putting in good shipping order, and delivery at suitable rail- 
~ poat depots of the cotton in question, stipulating that the pay for the serv- 
~ joes shall be in kind at the time of delivery at the railway , ; 
or in: money to be paid when the cott:-n so delivered is sold, and the pro-: 
*  _.. oeedsare realized by the Government. Under the circumstances, much 
- ___ must of course be left to your integrity and discretion, and I rely on you 
--* * to manage the whole subject with the same degree of economy and 
94 ~— despatch with which you would conduct a similar transaction for 
your own private account.” a ; 
In accordance with the authority contained ih this letter, the defendant 
entered into written contracts with a contractor fur each of his four 
counties—with Williams and Johnston for Noxubee, William B. Weaver 
for Monroe, John A. Worley for Oktibbeha, and Mason and Yates for 
~» Lowndes, By the contract with Weaver, and Mason and Yates, the con- 
tractors undertook to “collect, haul, repair, put in shipping order with 
new baling und rope when necessary, and, deliver at the stations of the 
Mobile & Ohio Railroad all cotton in the county named'in a list attached 
to the contract or furnished with it, and to deliver the same with prompt- 
ness, taking due care of the same while being put in order and deliver- 
i keg ° 

By that with Williams and Johnston, the contractors undertook to do 
the same thing, except that the contract used the expression, “ put in order 

and shipping,” instead of “ put in order and delivering.” | 
Under these contracts the contractors were to receive one bale in every 
five as their compensation. This was in the contract of Mason and Yates 
expresse! to be “ for such collection, putting in order, wwtsiers 55 il In 
that of Weaver, “fur such collection, putting in order, and delivery.” 
The contract with Worley was not put in ividiesks but it was shown to 
have been substantially similar to the others. ‘ Notwithstanding the ver- 
bal differences, the contracts were all understood by the parties at the 
time, and so acted on by them, as requiring the contractors to put the cot- 
ton in good shipping order, and to pay aH the expenses of hauling and 
caring for the same, until its actual delivery to the defendant’s agents at 
' places of deposit near the several railroad depots, at which places the de- 
fendant assumed the possession and further care and shipment thereof. 
As the cotton came in, it was shipped to Mobile as fast 
95 as the railroad facilities allowed, and the first lots of cotton, 
aggregating 782 bales, were shipped to Mr. Dexter, the su- 
pervising special agent at Mobile, who was not, however, the super- 
vising special agent of the district to which the four counties be- 
longed, xnd who should, under the regulations, regularly have received 
the cotton. The defendant’s district was within the special agency of Su- 
pervising Special Agent Orme, at Memphis. Afterwards, fur reasons that 
were satisfactory to the Secretary, the defendant was instructed to ship the 
cotton direct through his own agents at Mobile to Simeon Draper at New 
York, who had been appointed as the general agent of the Treasury De- 
partment to sell all the cotton collected at the South; and thereafter all 
shipments of cotton were so made by the defendant. The defendant’s 
first agents at Mobile were a firm of Weaver & Stark, to whom he shipped 
757 bales; but on August 14th, 1865, the defendant appointed one Cuny 


as his shipping agent at Mobile, through whom there were shipped to New 


dear eRE LI Ie 


lots of cotton, making i 


and Stewart gave Cuny crédit in: ssoount 
market value of the cotton so trai | 

The date of the delivery of the various lots of cotton to St 
the market value of the eame, was as follows : 


About Oct. 17, 1865, 250 bales, Waltiea...0- vores seeees oe 
« Nov. 1, 73 « cbasheddudawvceutesisuses 
“« Nov. 26, “ chic ae 
“ Hee 16, 2: sdhadedcewstudavabecaeeer 


Cany 45 Seamaend Chosen 
sax of ven cunt oak pound Uh ef he sone except 
bales. There is no evidence that the tax on this one hu : 
paid by any one. 5 eee oe 
The tax sv paid by Stewart amounted to $3,186.64, leaving 2s the net 
value of the cotton $78,813.60. 
The advances made to Cuny 
to more than the net value of 
Cuny. : 3 8 
Stewart was at all times in wdc. to ORE SEE 
The first of these transfers was made without. the. 


from the Lia except 
Dexter’s bill. 
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UNITED STATES V8. JOHNS! 
of instructions directing all cotton to be forwarded to Simeon Draper, at 
New York, for sale, and that all money required by supervising agents to 
defray expenses should be sent upon their estimates therefor made to the 


Secretary on the Ist of each month. In September, 1865, Mr. Johns’on 
had made an arrangement to draw against Simeon Draper, at New York, 


for expenses on the cotton incurred at Mobile, including the cost of trans- 


portation to Mobile, andsuch drafts were drawn accordingly to the amount 
of upwards of $150,000 hetween the 29th of “November, 1865, and the 
31st of January, 1866. The drafts included one dollar a bale commission 
which the defendant paid to Cuny on the cotton shipped by him after the 
dratts were paid. To carry out his instructions that these drafts should 


be accompanied by vouchers showing the details of the expenses drawn — 


for, the receipted bills of the railroad company paid by Cuny, through 
the advances made by Stewart, and other-hills so paid, were surrendered 


and duplicate receipts were taken to conform to the shipments to Draper - 


against which drafts were drawn, and these duplicate volichers accompa- 
nied the drafts. ‘The same expenses which had thus been paid out of the 
cotton transferred to Stewart, to the amount of about $68,000, were in- 
cluded in the drafts upon Draper, and by him paid to Johnston, so that, 
as to these 483 bales, the defendant had been a second time paid by the 
Government to that extent the expenses for the payment of which they 
had been transferred to Stewart. The defendant, however, claims that in 


the transaction of the business of his agency he had incurred ex- . 


98 penses which the Government was justly bound to meet to an 
amount exceeding this sum, and for which he was, in the alleged 
settlement between him and the Government which afterwards took place, 
allowed a credit of these 483 bales, except so far as a part of them were 
allowed to cover Dexter’s bill. 
On the 11th of January, 1866, the Secretary of the Treasury by letter 


called upon the defendant to make up and forward a full statement of his. 


transactions, and some time in the month of February, 1866, the defend- 
ant and his chief clerk, Dr. Vaughn, went to Washington with their 
books and papers, and an account current, or summary statement, which 
had been made up at Columbus, purporting to show the whole amount of 
cotton collected by the defendant, and thé disposition thereof. They were 
referred by the subordinate in the Secretary’s office in charge of the capt- 
ured and abandoned property division, to the Commissioner of C.stoms, 
who, at that time, under direction of the Secretary, had charge of the ex- 
amination and passing of similar accounts. Meanwhile, however, cer- 
tain charges against the defendant had been received in the Treasury De- 
partment from the War Department, aud the Secretary directed that these 
charges should be answered sehen the defendant’s account was passed upon, 
and a special reference of these charges was made by the Secretary for ex- 
amination to a clerk in his office named Parker, since deceased. These 
cha were satisfactorily answered and the examination of his account by 
the Commissioner of Customs followed. Some objections were made to 
the form of the account of cotton collected, and a new account was made up 
upon blanks furnished by the office of that part of the transactions. In 
the account-current, or summary statement, made up at Columbus, the 483 
bales of cotton in question were stated as follows: 


“Sold by R. H. Cuny to pay bills of Dexter and others............ 483” 
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August 18, 1865, the Secretary of the 7 issued a general letter | 
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dividing this item into two, ay Pore sy 


“Sold, by consent of General Agent Mellen, by RH. Cuny; to oe 
Dexter's bill of expenses......°.... sieveicbeleteues crit : 55. Be 

Sold and proceeds paid to officers.and garrisons to sectire f eee 
to cotton in their charge and to repel thieves....... meen ; 4 28 * 


The only vouchers now remaining on file in the ‘Trennry 
in support of this last item are two affidavits, one by the d 
the oe Dr. a Tagen we agg fie and chief assistant, awa 
to at ington during the pendency of this examination, showing. ps) 
ment to military officers for extra vigilance in guarding. the cotton, 
tecting it against thieves and raids, The of bales assign | 
item of Dexter’s bill does not conform to an Jot of cottor 
of the 483 bales transferred to Stewart, but is Tibetantially « correct a % 
resenting, t tt an average of the net proceeds of cotton, the amount of, 
Dexter’s weet 
The testimony of Dr. Vous and that of the defendant tend. stron 
to show that proofs, were exhibited to the examining officer, not onl 
payments to military officers aggregating about $30, , and: ob are. 
referred to, but the amounts of which are not given in the ahdavia, ot 
also of other expenses connected with the collection and care and pro 
tion of the cotton in the country, and after it was a renee. from the 
tractors, to a very large amount, the principal item being for wat 
for the building of sheds, for loading cotton on the cara, fort 
of agents at the stations, for the of following. and resou’ 
and stolen cotton. There is co rative evidence that. the defi 
paid out the sums of money claimed to have been paid to to the militar 
cers, although there is doubt, upon the evidence, whether . 
100 money so paid reached the persons for whom it was ‘int 
There is also corroborative evidences to the princi; 
other expenses, proof of which is alleged to have been 
counting officers. sf 
It is the theory of the plaintiff that Dr. Vaughan’s testimon: in 1 reg 
to the exhibition of proofs of expenses, other than payments to th nilitary 
officers is wholly false, and that the only proofs or vouchers ext ite : to sua 
tain the credit of the item of 428 bales were the two affidavits made. by the. 
defendant and Dr, Mee gy at Washington. Although the weight of 
testimony of Dr. Vau is seriously affected by an inconsistent 
sworn to by him at Columbas, Mississippi, not lung after the tran 
yet I am unable, upon the whole testimony, tu come to the o 
the examining officers i in the office of the Commissioner of Customs, 
appear to have given the matter a careful examination, passed th } ~ 
upon these affidavits alone, which aré on their face defective as vouche 
and wholly insufficient to account for’ this large number of bak : 
part of the argument of the counsel for the United States that the Ca 
sioner of Customs had no jurisdiction or authority to ine ar 
this account, but that it should have been passed by the First Aad litor 
First Comptroller. ee : 
This question will be considered hereafter, but at the time the C —- 
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sioner was understood to have full authority in the matter, and he and his 
subordinates supposed that they were acting under all the actual sanctions 
of official duty. 

The conclusion to which I have come, therefore, on this much contested 
question of fact on the case is, that there were exhibited to the officers ap- | 
pointed by the Secretary to examine his accounts some proofs of ex- é 
penditures of money, which, tugether with the payments to military 

officers, they held to be sufficient to justify them in passing this 
101. =item. T*-ese expenses, aside from the pafments to military officers, 
aggregated abont $68,000, and the military payments about 
$29,000. These expenses, other than the military payments, were prop- 
erly and necessarily incurred by the defendant in the discharge of his duty 
as assistant special agent in the care and protection of the cotton after its 
delivery by the contractors; and all thesé payments, including the military 
payments, were made necessary by the unsettled state of the country, the | 
great accumulation of the cotton which the railroad company was t 
to transport, tlie danger of theft and ‘robbery, and the intefference of other 
agents, or persons claiming to be agents, of the Treasury Department, and 
of military officers. The military payments included $10,000 paid out for 
Col. Young, which, however, was not proved to have been seceived b 
him, and which the defendant collected from the contractors. These mil- 
itary payments were all made in the bona fide belief that they were neces- 
sary to protect the interests of the United States in the cotton, to secure PAA 
increased vigilance, or to prevent connivance with parties interfering with, i 
or threatening to interfete with, the cotton. This conclusion is confirmed . 
the fact that the same account afterwards passed the scrutiny of the air 
irst Auditor of the Treasury, upon a special reference to him of the same = 4 
by the Secretary, with the same result. : 

The testimony of the defendant’s witnesses tends to show that this: 
new summary statement, or account-current, made up at Washington, and 
containing the two items above referred to of 55 bales and 428 bales, was, 
in consequence of the objection taken thereto by the defendant, that the 
reference to the military payments did not cover a sufficient amount for 
the item of 428 bales, replaced by another account-current, or summary 
statement, in which against this item of 428 bales, or against an item 
of 483 bales, reference was made to other expenses, and that this third 

summary statement, or account-current, has recently been lost 
102 ‘from the files in the Treasury Department. On this pcint, however, 

I am unable to find that there is sufficient evidenee of such substi- 
tution of a new or third account-current. 

The result of the examination of the account in the office of the Com- 
missioner of Customs was that the Commissioner wrote to the defendant 
a letter, dated the 15th March, 1866, as follows: 

“Your property accounts as assistant special agent of the Treasury at 
Columbus, Mississippi, from May &th, 1865, to March 15th, 1866, have 
this day been examined in this office and passed, there being no differ- 
ence. : 

Upon the receipt of this letter the defendant wrote to the Secretary, 
communicating to him the contents of the letter received from the Com- 
missioner of Customs, and stating that he had presented to Mr. Parker 

written answers to the military charges, and that Mr. Parker expressed 
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pe ner rrteiericr naider the re 
Mr. Draper had received of his 
ceive ‘a report from Mr. Parker. 


“2 have corte d oy letter of this date ad hal 
sioner 0 Customs vorabl on} property a 
that oat nena Dare ySpeed wi at rope ty. 

shown them to be without substantial foandatine, 3 
2 Tidecilise Cag ebeiedd agent at New York pay you the 0 
lowed by the regulations of A gust 18th last on the Hes a 
of your colléction as he has recet 2 : 
cbive 80 Leng Sgheserncer-f> 


, and for 

be entitled to, at the vate of texiooats pet mile, yt woah eeepere 
of the Sent ont pasar ae mad to ohy of eg 
nee i nt, a eem ‘it ine tid : 
rile in any case till sufficient tinte has elapse sme to uxanii 
understand the whole matter connected with the enllectiog acid forw - 
Government cotton. Just now my time is tod’ mach anipie 
matters of vital importance to afford me an rp it 


ment, requires.” ye ae 
On the same day, the Secretary, by letter, instracted the Coun 
of Saas ae vi ees ee 
“The compensation of Harrisun o nston, assistant special, nt ¢ 
this Department, whose appointment is dated May ‘8th, 1965, hes ; 
fixed at $6 per day, with an allowance to cuver: traveling rene 
cents per mile for all distances actually traveled by him, and ov 
on the cotton collected by him at the same rate as is allowed ote 
sistant agents, in accordance with Seely: letter of instractions d 
August 18th, 1865. You are accordingl ined to istie g 
requisition in the usual form for his 8 oS est allowance’ at chat at 
date, and for such mileage as he may be entitled to. For the present 20 
yments on commissions or percentage account ate made to any’ 
On the 16th March, 1866, the defendant was directed. Ny, the 
— certain charges made in letters received by r the 
t Mellen, to which the defendant replie 
rian on a ‘same day containing the following’ peseage : 
I had the honor on yesterday to request you_to instruct Mr. : 
pay me my commissions, basing that re on the assurance: 
104 my answers to all charges were ‘and thy pr 
count correct, not knowing then of these letters from. Mr... 
ig leave to withdraw the request antil you are fully satisfied c 
ial act.” ie 
vNo further direct action was taken by the Secretary: with referent 
these charges of General Agent Mellen or the defendant's réply the 
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On the 6th September, 1866, the defendant wrote to the Secretary of 
the Treasury: “If there are no longer any reasons for withholding the 
commissions due me from the sale of cotton collected by me and forwarded 
to Mr. Draper, I will thank you for an order upon Mr. Draper to pay 
over to me commissions due me under regulations of August 18, 1865.” 

To which the Secretary replied on the 17th September, 1866 : 

“The numerous undecided claims upon the cottons collected by you 
make it inexpedient to award to you at present the promised commissions 
on the net proceeds of sale of the amount of your collections.” 

On the 8th January, 1867, the Secretary wrote the Commissioner of 
Customs as follows: “ Hereafter in the adjustment of accounts of agents 
of the Department who have been engaged in the collection of captured 
and abandoned property, you will make no requisition in favor of any of 
them for any balance that may be found due until the details of such ac- 
count have been referred to me, and you have received further instructions 
relative thereto.” 

On the 9th March, 1867, the Secretary wrote to the Commissioner of 
Customs as follows: “As the varfous suptrvising and assistant special 
agents lately in office are claiming the amounts to which they deem them- 
selves entitled as commissions on the proceeds of property collected by 
them under my general letter of instructions of August 18, 1865, you 
will please report to me the names of those whose property accounts, as 

well as money accounts, have been satisfactorily adjusted.” 
105 To wnich the Commissioner replied on the 12th March as fol- 
lows: “In reply to your inquiry of the 9th inst. received this a. 
m. asking for the names of those agents whose property accounts have 


been examined and adjusted, I have to report that up to the present only ° 


money accounts have been adjusted.” 

On the 13th March, 1867, the Secretary wrote to the Commissioner of 
Customs as follows: “ Referringto your reply of yesterday to my inquiry 
of the 9th inst. relative to the property accounts of supervising and assist- 
ant special agents, I now request that you will transmit them to the First 
Auditor for immediate examination and adjustment.” 

On the 4th June, 1867, the defendant wrote the Secretary as follows: 
“T desire to be informed whether.all claims for proceeds of cotton from 
my district have been adjusted, ard whether there is any further objection 
to the payment of my commissions as assistant special agent of the Treas- 
ury Department.” 

To which, on the 12th June, 1867, the Assistant Secretary of the 
Treasury replied: “The Secretary directs me to say that nothing can be 
done in the matter until the accounts of the New York agency, and the 
_ various property accounts of the supervising special agents are collected 
and settled, which he has ordered to be done as speedily as practicable.” 

Onthe 15th January, 1868, the Secretary wrote to the Commissioner 
of Customs as follows : “ You are hereby authorized and instructed to is- 
sue a requisition on F. E. Spinner, Treasurer and U. S. special agent, in 
favor of Harrison Johnston, late assistant special agent, for the sum 
of $26,785.90, being the balance in full found due to him for commissions 
on the net proceeds of cotton collected by him, and sold in New York on 
Government account, in accordance with my letter of August 18, 1865. 
The total amount earned by him under that letter is $31,785.90, on which 
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of them, bales. ‘Number of bales of cotton used to pay — 
kind, 485 bales.” 


ct 


sum, Laren pe ararl to the Secretary by ¢ 

toms in a letter dated: January 15, 1268 

cover the same, and this amount was thereu 
On the 16th August, 1868, the First A 


fendant’s 8 property account, t, stating that he had getecons and 
the eame, charging him witn 30,610 bales collected, and crediting 
the cotton shi to Draper, paid to contractorsin kind, ha ric 
other items of credit as in the previous account rendered by: the ‘c lols ee 
ant and passed by the Commissioner of Customs, and incl ntl folla 
ing credits : : ne 
‘‘ By votton sold to pay expenses. . supindt Rthcuks asin 55 bales 
Do. do. and proceeds paid military ufficers for protecting © : 
cottou from being burned and stolen by raiders....... .....428 bales” S 


At the font of this account so stated, the Commissioner added : 
“ Admitted and certified. 


. a 


N. SARGENT, > 
Commissioner of Custome.” 


On the 27th February, 1869, the Commissioner of Customs wrote the 
defendant as follows: “ Your account as assistant special agent of the 
Tran ea pan at Columbns, Mississippi, on account of capture 
and abandoned pruperty, for cotton received and disposed of has been at 
a on the books of the Department.” 

On the 28th day of May, 1866, a resolation was paseed ivy the House 
of Representatives, requesting the ‘President to cause to be laid e th 
House statements showing the amount of cotton in bales, and: the vala 

thereof, which was in the hands of. the military authorities at ( e: 
107 _ time of the cessation of hostilities a captured and forti€ed cott 
together with all cotton which has since come to the hands of 1 
United States authorities as property of the late so-called Confederat 
States; also an account of all cotton in any wise coming into the hands: 
of the Federal authorities during the war, and under the care of what « f- 


State, both during and since the late war, how sold, and to whom and | 
whom, and on what commission, and for what price. In accordance wit 
that resolution the President, on the 19th February, 1867, miper yer 
the House a report of the Secretary of the Treasury, which b he Figg 

House was printed as “ Executive Document, No. 97.” This report report 
the Secretary of the Treasury is dated November 8, 1866, and is aca m- : 
panied by tabular statements purporting to give the amoant of cotton: te. 
ceived and dis of by the several supervising, special, pu am 
other agents of the Treasury Department. In this tabular stat 
number of bales collected by the defendant is stated, and the 
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ors. The defendant’s account, as adjusted in the Treasury Department, 
contained an item of two bales paid toa watchman at Egypt. This accounts 
for the difference between the item of 483 bales in the account in question 
and the item of 485 bales in the tabular statement furnished to Congress. 

At the first session of the 40th Congress a joint resolution was approved 
by the President on the 30th March, 1868, as follows: 

“ Section 1. That all moneys which have been received by any officer 

or employee of the Government, or any Department thereof, from 
108 sales of captured and abandoned property in the late insurrectionary 

districts, under or under color of the sev¢gral acts of Congress pro- 
viding for the collection and sule of such property, and which have not 
already been actually covered into the Treasury, shall immediately be ewe 
into the Treasury of the- United States, together with any interest which 
has been received or accrued thereon. 

“Section 2. That if any officer or person having the custody, posses- 
sion, or control of any money derived or arising from the sale or other 
disposition of any such property mentioned in the precedi 6 section, shall 
convert the same to his own use, or Shall refuse or neglect for the space of 
thirty days next after the passage of this resolution to pay the same into 
the Treasury of the United States, or shall in any wise pay away or dis- 
pose of the same otherwise than by paying the same into the Treasury as 


aforesaid, he shall be deemed and held guilty of embezzling the public — 


money of the United States, and shall be punished therefor by imprison- 
ment for a term of not more than ten years, and shall pay a sum equal to 
the sum so embezzled.” 

On or about the Ist. day of February, 1875, the President transmitted 
to the Senate a report from the Acting Secretary of the Treasury, in re- 
sponse to a resolution of the Senate passed on the 18th December, 1873, 
requesting information as to the amount of cotton seized by him, and 
when sold and where sold, and at what price, and what disposition was 
made of the proceeds, and what amount of expenses had been deducted 
from the proceeds of the sales of cotton, and whether the same were allowed 
by the Department, and in whose favor. 

This report stated that the “amount deducted from the proceeds of the 
cotton comprises the expenses of collection, rebaling, transportation, insur- 
ance, freight, expenses of sale, commissions, &c., which were paid to the 
many persons employed to perform the services and labor by the super- 

vising and assistant special agents, the agent in New York, and in 
109 some instances by the Department, upon proper vouchers now on 

file with the accounts of the respective agents, which have been 
examined and adjusted by the Department.” The tabular statement ac- 
companying this report includes the cotton described by the defendant, 
and in showing the disposition thereof gave the following item: “ Num- 
ber of bales sold and used to pay expenses, 497.” This item seems to 
have included 12 bales which before had been reported as lost in repack- 
ing, besides the 485 bales mentioned in the tabular statement furnished 
by the Secretary of the Treasury in 1866. This report and the accom- 
panying tables were printed by order of the Senate as “ Executive Docu- 
ment No. 23.” 
It is claimed by the learned counsel fur the defendant that by force of 


used to pay expenses in kind other than that which was paid to contract- 
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Draper, through an agent of his own appointment at Mobile, the 

so appointed was to be not a subagent of the Government but his own 
agent, for whose acts he would be necessarily responsible. It is clear also 
upon the evidence that although these transfers to Stewart, at least the 
earlier of them, were not known to the defendant at the time they were 
made, and were not made in pursuance of any instructions from the de- 
fendant to Cuny, but, on the contrary, were made by Cuny in violation of 
his undertaking tu furnish the funds needed for paying the expenses at 
Mobile, yet Cuny’s act in making these transfers was adopted and ratified 
by the defendant as his own in his dealings wth the Government there- 
after in relation to the matter. - : 

It is further contended on the part of the defendant, that inasmuch as 
the property disposed of, if that disposition was unauthorized, was used 
to pay the plaintiff’s debts, the plaintiff is entitled to only nominal dam- 
ages. There is considerable authority for the position that where a de- 
fendant in trover had made an authorized sale of the property of the 
plaintiff under a mistake as to his aythority, and has, in fact, in good faith 
applied the proceeds to pay the debt of the plaintiff, this fat may be shown 
in mitigation of damages. 

The principle upon which these cases proceeded is that, in the absence 
of malice or intended injury, the plaintiff can recover in trover only the 
damages actually sustained by him. As to the limits of the rule, and es- 

pecially as to its application to a case where the defendant, after 
112. discovering the wrongful nature Df his act, has availed himself of 
that act, or the control which it has given him over the plaintiff’s 
property to subject the plaintiff’s property to a valid lien by attachment, 
or otherwise, for his own benefit, there is great ‘conflict in the authorities. 

Pierce vs. Benjamin, 14 Pickering, 356. 

Cooper vs. Newman, 45 N, H., 339. 

Curtis vs. Ward, 20 Conn., 208. 

Stewart vs. Martin, 16 Vt., 397. 

Edmonson vs. Nuttal, 17 C. B. (N.S.), 280. 

McMichael vs. Mason, 13 Pa. (St.), 214. 

Tupp vs. Grouner, 60 IIl., 474. 

Melnroy vs. Dyer, 47 Pa. (St.), 118. 

Wehle vs. Butler, 61 N. Y., 249. 

Kaley vs. Shed, 10 Metc., 317. 


This rule, however, is an equitable rule, and can have no application to 
a case like the present, where, before the damages are assessed for the con- 
version, the parties have otherwise adjusted between themselves the very 
expenses to the payment of which the proceeds of the property wrong- 
fully disposed of were first applied. That is, in fact, the present case, 
because after the disposition of the cotton by the defendant which is al- 
leged to have constituted a conversion, the defendant, by plaintiff’s consent, 
drew upon the plaintiff tor those very expenses which the property was 
first used to pay, and, therefore, the plaintiff having voluntarily paid to 
the defendant these expenses after the conversion and before the trial, the 
defendant cannot claim that there is any equitable ground on which those 
same expenses can be allowed him again, by way of mitigation of dam- 
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retary to dispense with those parts of the regulations 


of cotton in the case of Mr. Johnston, as to which the statutes themselves _. 


seem to be restrictive of the powers of the Secretary himself. The regu- 
lations of September 11, 1863, which are referred to and expressly 
adopted by Congress in the act of 1864, provide for contracts to be made 
by supervising special agents for the cullection and delivery to them of 
abandoned property, on the best possible terms, not exceeding 25% of the 
proceeds of the property. The practical interpretation put upon this 
ulation was that these agents might make a contract for the rayment in 
cotton as a compensation for the collection and delivery to them of such 
property. This course appears to have been generally adopted in relation 
tothecollection of the cotton, although 1¢ must be regarded asa trans- 
115 _ action of doubtful authority under the terms of a regulation which 
provided only for the payment of the contractors out of the proceeds. 
of the cotton, other parts of the regulations and the statutes providing for 
the method of realizing such proceeds by sales in a prescribed mode, and at 
laces to be designated by the Secretary of the Treasury. No question, 
race arises in this case as to validity of these cuntracts for the pay- 
ment in kind to contractors fur the collectipn of cotton, and the case of the 
defendant is upon the evidence thé only case of an agent of the Treasury 
Department where any authority was claimed or exercised to use any part 
of the cotton after its collection for the payment of expenses. The powers 
lodged in the Secretary of the Treasury for the general execution of these 
statutes may perhaps be deemed sufficient to justify these contracts for 
payment in kind to contractors, on the ground that until the cotton act- 
ually came into possession of the Government or its authorized agents, the 
restrictive provisions of the statutes and lations with respect to the 
mode of sale were not applicable. No such suggestion, however, is ad- 
missible with rd to the disposition of the cotton that actually came 
into the hands of the officers of the Government, to which clearly the pro- 
visions of the statutes and the regulations applied. 


From these views the conclusion is obvious that the disposition made of | 


the 483 bales was an unauthorized act on the part of the defendant, and 
necessarily a conversion of the property, for which he would be liable in 
this action, unless by the subsequent proceedings between him and the Gov- 
_ ernment the plaintiff’s remedy had 8 lost. “ 


As to so much of the 483 bales as was sold to pay the hill of Dexter, it 


is proved that this application of the cotton was made by direction of 
General — Mellen, who by the general regulations promulgated on the 
30th of July, 1864, was the defendant’s superior officer, whose instructions 
he was directed to comply with. 
116 It is unnecessary, however, in the disposition made of the case 
to examine the question whether this general agent had authority 
to direct such disposition of the catton, or whether the defendant could 
plead the instructions of the general agent as a defense to this action. __ 
It is claimed on the part of the plaintiff that nothing that has taken 
place in the nature of an accounting, as before recited, is in any way bind- 
ing upon the United States. The act of 1864 provided that all accounts 
of moneys received or expended in connection therewith shall be audited 
‘by the proper accounting officers of the pia 8 The U.S. Rev. Stat., 
sec. 277 (act March 3, 1817), provides that the First Auditor shall receive 
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or 1864, 
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: designated, first the Commissioner of Customs, and afterwards the i 
: Auditor and the Commissioner of Customs. ) | eee ic 
In regard to money accounts, it has been heJd that the mere fact that a 
an account has passed the accounting officers’of the Government is not > 
conclusive, or even prima facie evidence against the Government -of the A 
correctness of the account in a subsequent litigation between the parties; 
but if the same is acted upon and mace the basis of a final settlement 
and adjustment of the account, and the balance so foynd due is actually 
paid by order of the proper officer or Department, such settlement or pay- 
ment, in the absence of fraud and of a mistake of fact, is conclusive upon 
the Government, as it would be upon an individual in the like case; an 
even thongh the officer or Department acted under.a mistake of law in 
arriving at such balance, such mistake is, in the absence of fraud, no 
ground fur a recovery of a balance so paid by the United States. The 
onlp exception to this rule appears to be where the accounting officers, or 
the Department adjusting the account, had no jurisdiction or authority to 
act on the subject matter; as, for instance, where money is so alluwed and 
paid to a person who did not hold the office which he was assumed to have 
held. This, however, would seem to be a case of a mistake of = 
119 fact (McKee vs. U.S., 12 Ct. of Cl., 504; McKnight vs. U.S., 13 oh 
id., 308; McElrath vs. U. S., 14 id., 280). 


What took place in this case was this: The defendant having finished a 
the work of his agency, was called npon by the Secretary of the Treasury el 
2 to settle his property accounts. The defendant presented himself at the a 


Treasyry Department, appeared before the officers designated by: the Sec- 
retary tor the purpose of adjusting accounts of that character, put in a 
claim to be credited with the 483 bales in question. As to this he claimed = | 
that he had expended on behalf of the Government, and as necessary dis- . | 
bursements in the execution of the duties of his agency, a sum consider- 4 
ably exceeding the value of the 483 bales for which he acknowledged him- . | 
self liable to account. It would have been competent and proper for the : 
Secretary, or the accounting officer, to have treated this claim for disburse- 74 
ments as a money account, which would then, according to the routine of : 
the office at that time, have gone tothe First Auditor forexamination. That 1 
this was not done is, however, at most an irregularity. The Secretary had a a 
authority and jurisdiction, however, to settle and adjust the defendant’s ; 
property account, and this he did, making this. offset or allowance. He 
thereby necessarily passed and approved the expenses in question, both as 
to their nature as necessary and proper and as to their amount, and by the 
statute this question was confided to his exclusive determination. Upon 
the basis of this adjustment of the property account the defendant’s: ac- 
count tor commissions was duly adjusted and paid by order of the Secre- 

In fact, the Department twice thus acted on the basis of the adjust- 
ment of the defendant’s property account. | 
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the details of the settlement so made. Having acted upon that settlement, 
he adopted it and bound the Government to it in the absence of fraud ; 
and his allowance of the commissions must be taken as his full acquiescence 
in the adjustment made by the Commissioner of Customs and by the First 
Auditor. It would be an exceedingly dangerous doctrine that settled ac- 
counts where the United States had acted on the settlement and paid the 
balance found due on the basis of that settlement could be opened or set 
aside merely because some of the prescribed steps in the account- 
122 _ ing which it was the duty _of the head of a Department to see had 
been taken had been in fact omitted, or, {they could be so opened 
and set aside on account of technical irregularities in the allowance of ex- 
denses years afterwards, when the remedy of the party against the United 
tes 1s barred by the statute of limitations, and the remedies of the 
United States on the other side are still intact, owing to its not being sub- 
ject to any act of limitation. It is claimed on the part of the plaintiff, how- 
ever, that this adjustment of the account was procured by fraud on the 
rt of the defendant, and that, therefore, it ds not binding upon the United 
tates. Assuming that this questidn could be properly tnquired into in 
this action, I am clearly of the opinion that there is no sufficient evidence 
of such fraud to invalidate the settlement. The fraud alleged is that the 
defendant did not expend the sum of $65,000 or $68,000 in expenses on 
cotton up the country; that the case so made is fictitious ; that upon the 
accounting in the Treasury Department no such claim was made, and that 
the only claim of expenses then presented covering the 483 bales were the 
alleged payments to military officers, and that the accounts were, in fact, 
passed upon the exhibition of the two affidavits relating to payments to 
military officers. As to the fact of the incurring of the expenses up the 
country, the alae ones, those of the building of sheds and the employ- 
ing of watchmen, the 
is to some extent corroborated by the contemporaneous correspondence, 
and such expenditures were made known to the general agent and to the 
Department, although there is great uncertainty, from loss of documents, 
as to the amount of those expenses. Nor is the point taken by the plaint- 
iff that these alleged expenses properly fell upon the contractors and not 
upon the defendant sustained by the evidence. It is true that one of 
the contracts put in evidence might be construed as showing that 
123 ‘the contractor was responsible for the cottun till it was actuall 
shipped on the cars, and therefore that all expenses of guarding it 
and protecting it, befure its actual shipment, would fall upon them. But 
such construction is inconsistent with the known intention of the Secre- 
tary gathered from other contemporaneous writings, and with what was 
shown to,be the actual construction put upon the contracts by the parties 
in the transaction of the business under them. It is also very difficult to 
account for the passing of the account by the Commissioner of Customs or 
by the First Auditor upon the affidavits relating to the military payments 
alone, although it is true that the summary statement of the account con- 
tains no reference under the item of 428 bales to any other expenses. 
_ But to conclude that the account was approved upon these affidavits 
alone it is necessary, not only to reject as absolutely false the testimony of 
the defendant and of Dr. Vaughan, but to impeach as corrupt or grossly 
negligent the several accounting officers under whose scrutiny the account 
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{ 

Some question. was made as to the admissibility of these public docu- 
ments; but the authorities are in favor of their being received as admis- 
sions, on the part of the plaintiff, of the facts recited in them. For this 3 
purpose, however, they are of little or no consequence since the same facts 2 
are established by other evidence. I think the first report is also, in the 
case, admissible, in connection with the joint resolution, as evidence of an 
act of the plaintiff in relation to the subject-matter, tending to show its 
acquiescence in the reported departure from the strict terms of the powers 
conferred on the Secretary. 

For these reasons [ am of the opinion that, although the original act of 
the defendant in disposing of these cottons was a conversion, yet that the 
plaintiff cannot now maintain an action therefor. . 

At the close of the trial the counsel for the plaintiff requested leave to 
withdraw and become non-suit upon the claims contained in the several 
bills of particulars, other than the items of 428 and 483 bales, in order 
that the judgment in'this suit may not prejudice the plaintiff in another 
action for recovery on said claims... = « 3 

I am of opinion that the plaint#f’s motion should n& be granted, for 
the reason tbat the plaintiff has had ample time and opportunity to pro- 

— __. duce proof of such claims, if they exist, and that the plaintiff’s claims 
a against the defendant are stale. Although no statute of limitations 
s 126 _—runs against the United States, yet stale claims in its name are no 
more to be encouraged than old and stale claims of other plaintiffs ; 

and courts should not, by granting favors within the judicial discretion, 
encourage litigation which, if well founded, should, with a regard to pub- 
lic interests and to the just rights of defendants, have been long ago insti- 
tuted, when the facts were susceptible of proof, and the witne-ses to them 
were alive and could be found, and their recollection was fresh enough to 
be entitled to some consideration. So far as it is competent for the referee 
to pass on this question the motion is denied. at 


Aug. 16, 1883. | 
WM. G. CHOATE, a 
Referee | 


127 At a stated term of the United States circuit court for the south- 
ern district of New York, held at the court-house in the city of 

New York, on the 16th day of May, 1884. | 
Present, Hon. William J. Wallace, judge. 


THE UNITED STATES, PLAINTIFF, 
v8. : 

HARRISON JOHNSTON, DEFENDANT. \ 
The issues in this action having been referred to the Hon. William G. 
Choate as sole referee under a stipulation dated Dec. 30th, 1882, rovid- 
ing among other things that “said referee shall make a findings of 
fact herein, and that said findings when adopted by the coart shall 
128 have the same force and effect as and shall be deemed findings of 
the court,” and said referee having filed a report herein on the 12th 
, day of September, 1883, containing special findings of fact as provided 
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131 Circuit conrt of the United States «for the southern divtriat | 
New York. 

Tae UnNrrep STaTsEs, PLAINTIFFS, SE cea ah oe oe 
;  >dudgment. May 21,1884. 


HARRIB0n Jonxstor, DEFENDANT. ; + 


; The i issues in this gction having been yo nd So 
Hon. William G. Choate, as sole referee to hear, try, | 
same, and the said referee having duly filed his report herein mo the 
day of September, 1883, whereby he finds and decides thet ¢ jefend 
entitled to judgment dismissing the complaint on the merits, and si 
having been duly confirmed by the court by order > 
May 16th, 1884, now, on motion of Bristow, Péet & 

132 tome for the defe ndant, it is— 


Adjudged, that the defendant have jodgment against the 
iffs dismissing the complaint herein upon the merits. 


Judgment signed this 2ist day of , 1884, a 
' ‘ JOHN ‘A. SHIELDS, | ss 
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133 United States circuit court, southern district of New York. 


v8 


THE UNrrep  t 
HARRISON J OHN°TON. 


We hereby agree that the foregoing, consisting of the judgment-roll, 
plaintiffs’ exceptions, and the opinion of the referee, shall constitute the 
record to be sent by the clerk of the circuit court of the United States 
for the southern district of New York to the United States Supreme 
Court on the writ of error to said Supreme Caurt in the above-entitled 
cause. : , 

Dated New York, Oct. 14th, 1884. 

MARSH, WILSON & WALLIS, 


| Def’t's Attorneys. 
ELIHU ROOT, 
U. S. Atty. 
Correct. ole Reg 
, HaB. TITUS. 


(Endorsed :) U.S. circuit coart. Filed Oct. 14, 1884. Timothy 
134 Griffith, clerk. 


185 Unrirep SraTes OF AMERICA, 8: - 


To Harrison Johnston, greeting : 


You are hereby cited and admonished to be and appear at a Suprem 
Court of the United States, to be holden at Washington, on the second 
Monday of October, eighteen hundred and eighty-four, pursuant to a writ 
of error, filed in the clerk’s office of the circuit court of the United States 
for the southern district of New York, wherein the United States is plaint- 
iff in error and you are defendant in error, to show cause, if any there 
be, why the judgment in the said writ of error mentioned should not be 
— and speedy justice should not be done to the parties in that be- 
_ Dated July 23, 1884. 
WM. J. WALLACE. 


136 (Indorsed :) E. & A. 479. U.S. Supreme Court. The United 
: States, plaintiff in error, against Harrison Johnston, defendant in 
error. Citation. Service of a copy of the within citation is hereby ac- 
knowledged. Bristow, Peet & Opdyke, att’ys for defendant in error. 
July 25, 84. U.S. circuit court. Filed Aug. 21, 1884. Timothy 
Griffith, clerk. 


137 Supreme Court of the United States. 
THE UNITED pe PLAINTIFF IN ERROR, t 

at 
HARRISON JOHNSTON, DEFENDANT IN ERROR, 


And afterwards, to wit, on the second Monday of October, in October 
term, in the year 1884, the said Harrison Johnston, by William G. Wilson, 
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Supreme Court of the United States. 


- OcToBerR TERM, 1887. 


THe Unitep States, PLAINTIFF IN 


* __ ERROR, | 
wi No. 112. 


Harrison JOHNSTON. 


BRIEF FOR THE UNITED STATES. 


The Pieadings. 


This is an action to recover damages for a 
large amount of cotton alleged to have been con- 
verted by the defendant while acting as an as- 
sistant special agent of the Treasury Department 
to receive and collect cotton in certain counties 
of the State of Mississippi under the captured 
and abandoned property acts. (Vide Petition, 
Rec., pp. 2-4.) 

The defendant, in his answer, denies the con- 
version, and avers that he truly accounted for. 

10779———1 
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and turned over to the plaintiff all the cotton col- 
lected for it. He further says that on the 15th 
March, 1866, he and the plaintiff came to an ac- 
counting touching all and singular his actings 
and doings in the premises, and that there was 
found due him, the defendant, from the plaintiff 


the sum of $33,972 59, which sum has been paid 
defendant by plaintiff, and that- defendant has 


surrendered to plaintiff all papers, documents, 
and vouchers relating to the said business, and 
has not sitice had possession thereof, and that, 
as a consequence, defendant has become re- 
leased and discharged from all liability in the 
premises. (Vide answer, pp. 5, 6.) 


The Reference. 


The case was referred to Lion. William G. 
Choate, as sole referee, on 30th December, 1882, 
by stipulation between the parties and by an or- 
der of court, pursuant thereto (Rec., pp. 18, 19). 
The stipulation is as follows: 


It is hereby stipulated and agreed, that the above- 
entitled action be referred to the Hon. William G. 


Choate, as sole referee, to hear and determine all 


3 


the issues thereof, and that judgment may be en- 
tered upon his report as such referee with the same 
force and effect as upon a hearing and decision of 


- the court. 


And it is further stipulated and agreed, that the 
evidence already taken upon the trial of this action, 
now in. progress, shall stand as evidence in the 
cause before said referee; the whole of said evidence 
so taken, sowever, to be submitted to said referee 
subject to the.objections thereto raised upon the 
trial, but not to the rulings thereon. | 

And it is farther stipulated and agreed, that the 
trial of this cause shall proceed before said referee 
with such diligence that the same may be concluded 
and the cause submitted for his final decision by 
the Ist day of March, 1883, unless he shall see fit, 
in his discretion, to grant to the plaintiff an addi- 
tional time beyond such limit for the purpose of 
introducing rebutting evidence. 

And it is farther stipulated and agreed, that the 
referee’s fees shall be taxed as costs herein. 

And it is farther stipulated and agreed, that the 
said referee shall make special findings of fact 
herein; and that said findings, when adopted by the 
court, shall have the same force and effect as aud 
shal] be deemed findings of the court. 

It is farther stipulated and agreed by and be- 
tween the parties hereto, that this action and the 


4 


issues therein may be tried and determined by the 
court without the intervention of a jury, and a jury 
is hereby waived. =—_ 
And it is further stipulated and agreed, that . : 
judgment shall not be entered herein until after 
ten days’ notice of the filing of the report of the 
referee and of the judgment proposed to be entered 
thereon. 
Dated December 30, 1882. 
STEWART L.. WooDForD,: 
H. R. W., 
United States Attorney. 
BRISTOW, PEET & OPDYKE, 
Defendant’s Attorneys. 


Judgment. 


On 16th August, 1883, the referee filed his re- 
port (pp. 20-29), and an elaborate opinion (pp. 
48-72) in support thereof, and on 16th May, 
1884, the court, adopting the referee’s findings of 
fact as the findings of the court, entered judg- 
ment for the defendant, dismissing the com- 
plaint. = 


It is the judgment thus entered that is here for 


review. 


Assignment of Errer. 


ig The judgment is erroneous in this, that it is 
: not warranted by the findings of the referee, 
and should have been entered for the plaintiff, or 

a new trial should have been granted. 


Statement. 


Owing to the inability of the Government to 
command the necessary testimony in time for 
the trial, its case was narrowed down to 483 
bales of cotton. . 


The district attorney asked leave to suffer a 
nonsuit as to the larger part of the cotton in 
question, but his motion to that effect was de- 
njed (p. 72). 


The particular facts relating to these 483 bales 
are as follows: 


As originally instructed by the Secretary of 
the Treasury, the defendant was directed to send 
the cotton collected by him to Supervising Special 
Agent Dexter at Mobile, or Supervising Special 
Agent Orme at Memphis (p. 22), but afterwards 
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it seemed good to the Secretary to depart from 
the Treasury regulations by instructing the de- 
fendant to ship the cotton directly to Simeon 
Draper at New York, through his, the defendant’s, 
own agents, at Mobile (p. 22). c 


The Government had made no provision for 
paying the expense of getting the cotton to Mo- 
bile, taking care of it there, etc., and, consequently, 
the defendant in appdéinting R..'H. Cuny +Ais ship- 
ping agent there entered into an agreement with 
him ‘to furnish the means to cover these ex- 
penses” (p. 22), Cuny being in no sense an 
agent of the United States, but merely the agent 
of the defendant, as the referee expressly finds. 


Now Cuny, instead of defraying the expenses 
of handling the cotton out of his own pocket, as 
he had agreed to do, raised the money for that 
purpose by means of the Government cotton in 
his hands, and that, too, with the knowledge and con- 
sent of the defendant (p. 23). 


In that way the 483 bales in question were, 
from time to time, turned over to certain persons 


q 


in Mobile, using the style of Stewart & Co., 
to reimburse them for advances of money to the 
defendant in the amount of $82,300.24, which it 
is found went for expenses incurred for the trans- 
portation, storage, etc., of cotton. 


For this proceeding there was absolutely no 
authority either in the acts of Congress or the 
regulations thereunder, and therefore the learned 
referee found no difficulty in reaching the con- 
clusion that these 483 bales of cotton were con- 
verted by the defendant to his own use. 

This grave departure from duty in the defend- 
ant might perhaps have been condoned but for 
the deliberate fraud that followed it. 


Between 29th November, 1865, and 31st Jan- 
uary, 1866, the defendant drew on Simeon Dra- 
per, of New York, for sums amounting to $150,- 
000, to cover the same identical expenses he 
knew had been paid by his agent, Cuny, with 
the money advanced by Stewart & Co. on the 
483 bales of cotton. To make this fraud feasible 
the old vouchers were surrendered and replaced 
by new ones, so shaped as not to show the ab- 
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straction of the 483 bales, as the old vouchers 
would certainly have done. 


With the money thus obtained by false pre- 
tences in his pocket, the defendant was summoned 
by the Secretary of the Treasury to an account- 
ing with the Government touching his actings 
and doings as an assistant special agent of the 
Treasury Department. 

4 ‘ 

In this accounting he was confronted with the 
shortage of 483 bales, and required to show what 
had become of them. This he and his chief clerk, 
one Dr. Vaughan, attempted to do, by claiming 
a credit for 55 bales as sold ‘‘ by consent of Gen- 
eral Agent Mellen” to pay Dexter’s bill of ex- 
penses, and a credit for 428 bales “as sold and 
proceeds paid to officers and garrisons to secure pro- 
tection to cotton in their charge, and to repel thieves.” 


(p. 24.) 


All that remains in the Treasury as affording 
warrant for the larger of the two credits is two 
affidavits, one by the defendant, and the other by 
Dr. Vaughan, his clerk. (p. 47.) 


J 


It is true that the ‘learned referee says in his 
finding (pp. 24,25) that he has reason to’believe 
that the defendant supported his claim to the 
credit of 428 bales by evidence of legitimate ex- 
penses paid by himself on Government cotton, 
and amounting to about $68,000. It is also 
found that not a particle of evidence is to be 
found on the Treasury files to support this credit 
except the two affidavits; nor is there a particle 
of evidence to show that what the defendant 
represented as .cotton “sold to pay Dexter’s bill 
and to “officers and garrisons” was explained at 
the Treasury as cotton privately turned over by 
the defendant to Stewart & Co. in payment of 
advances by them, and not cotton sold at all, let 
alone sold by auction, as required by the statutes 
and Treasury regulations. 


On this part of the case we shall have a gond 
deal to say hereafter. 


It is found that the cotton in question appears 
in two reports of the Secretary of the Treasury, 
made at different times, the one ta the Senate 
and the other to the House of Representatives, 


10 


as the only cotton that was paid away in kind 
for expenses in the administration of the capt- 
ured and abandoned property acts. But there 
is nothing whatever in these reports that gives 
the slightest indication of the circumstances in 
which this cotton was used, or of the deliberate 
fraud of the defendant in using the vouchers he 
had obtained posssession of through the money 
borrowed on this Government cotton as the pre- 
text for drafts on Simeon Draper to the amount 
of $150,000; and we shall show that there is 
nothing in those reports which can be construed 
into an acquiescence of Congress in what the 
defendant had done with the 483 bales. 


Argument. 


The main defenses are by way of confession 
and avoidance ; that is to say, they concede the 
conversion, and set up the account stated and 
payment thereunder as conclusive on the Gov- 
ernment, and that the joint resolution of Con- 
gress of 30th March, 1868, amounted to a waiver 
of the defendant’s tort and, therefore, precluded 
this action. 
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It is not necessary to deny that the Govern- 

ment may in some cases be bound in the way 

> : indicated in the first of these defenses, for we 
think it can be made to appear, clearly, that the 
record does not present the conditions in which 
such a defense might be set up. 


1 


The single question presented by the defense, 
now under view, is whether the Government is 
precluded from showing that it was entirely be- 
yond the competency of the Treasury account- 
ants to discharge the defendant from his _lia- 
_ bility for the 483 bales converted. 


To make this perfectly clear it will be neces- 

| sary to examine the two items of credit relied on 

to balance the charge of 483 bales, and particu- 

larly the larger one, based on payments “ to offi- ‘ 
cers and garrisons to secure protection to cotton _— 

in thetr charge and to repel thieves.” 


_ As the finding of the learned referee shows, the 

<3 Presiderit, on 30th July, 1864, issued an order, 
directing all officers and privates of the regular and 
volunteer forces of the United States, and officers, 
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sailors, and marines in the naval service, to ren- 
der all assistance, not incompatible with military 
operations to officers and agents of the Treasury 
Department executing the acts of Congress and 
regulations touching abandoned and captured 


property (p. 38). 


As the defendant was appointed 8th May, 
1865, none of his operations was anterior to this 
order of the President. E 


As an example of the corrupt way in which 
the proceeds of the cotton converted were used 
with the Army, we have but to turn to the affi- 
davit of Vaughan, the defendant's chief clerk 
(p. 47), in which the deponent says that he gave 
$10,000 to Colonel Gibbs, who was to pay it to 
Colonel Young, “provided he would revoke the 
orders of General Osterhaus which placed the 
Government cotton of H. Johnston’s collecting in 
the hands of military agents, who were improp- 
erly disposing of the same, and restore it to the 
proper and responsible agents of the Treasury 
Department.” 


i 
7 


) a 


ee ee 


13 


This affidavit and the affidavit of Johnston him- 
self (p. 47), stating that the officers to whom the 
proceeds of the cotton were paid were in com- 
mand at the post where the cotton was stored, were 
the voucherson which the credit of 428 bales was 
allowed, so far as the files of the Treasury show. 


It is a mortifying fact that the accounting of- 
ficers of the United States allowed the defendant 
credit for cotton avowedly used by him in de- 
bauching tke troops of the United States. 


It would bea waste of timetosubmitany argu- 
ment on a thing so manifestly improper and pes- 
tilent as the use to which these 428 bales were 
put by the defendant. Indeed that use would 
seem to have been in the very teeth or certainly 
against the policy of the tenth section of the act 
of July 2, 1864 (13 Stat., 377, 378), on the sub- 
ject of captured and abandoned property, which 
declares : : | 

That all officers and privates of the regular and 
volunteer forces of the United States, and all offi- 
cers, sailors, and marines in the naval service, are 

hereby prohibited from buying or selling, trading, 
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or in any way dealing in the kind or description of 
property mentioned in this act, and the act to which 
this is in addition, whereby to receive or to expect 
any profit, benefit, or advantage to himself, or any 
other person, directly or indirectly connected with 
om 
The question is can so flagrant an abuse of 
official trust as the allowance of this credit be 


made binding on the Government ? 


We submit that there is no way by which it 
could be made to conclude the Government. 


The legitimate exercise of official discretion is 
one thing but the abuse of that discretion is quite 
another and a different thing. 


While the law does not allow official discretion 
to be questioned collaterally when exercised 
within the law in good faith, it does, however, 
curb and control such discretion when abused. 
This is true of the highest grade of judicial 
discretion, as is well illustrated by the law of 
mandamus. 


The general rule is that mandamus is no rem- 
edy for the control of a judge in the exercise of 
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judicial power. Yet, when a judge abuses his 
power, mandamus does lie to keep him within the 
T limits of the law. | 


A forcible instance of this use of the writ is 
afforded by the case of Virginia v. Rives (100 U. 
S., 313). It will be remembered that in that case 
the judge against whom the mandamus was asked 
had, in the exercise of a jurisdiction conferred by 
law, decided to take cognizance of a criminal case 
removed into his court from a State court, under 
section 641, U. S. Revised Statutes, and thie court 
ie thought that the act of the judge in assuming 


ee 
A 


jurisdiction was so manifestly unwarranted by 
the statute as to amount to an abuse of the juris- 
diction with which the was vested, and accord- 
ingly by mandamus compelled him to remand 
the case to the State court, saying that “‘it [the 
writ of mandamus] does not lie to control judi- 
cial discretion, except when that discretion has been 
abused” (p. 323). 


The same doctrine was laid down by this 
court in Ex parte Bradley (7 Wall., 377), where 
it is said, as a qualification of the proposition 
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that mandamus does not lie ‘‘to control the 


judicial discretion of the judge or court,” that 
‘this discretionis not unlimited, for if it be exercised 
with manifest injustice, the Court of King’s’ 


Bench will command its due exercise. It must 
be a sound discretion and according to law.” 


In Ex parte Secombe.(19 How., 13) Mr. Chief- 
Justice Taney, referring to the power. vested in 
courts to disbar attorneys, adds the important 
qualification, that the power “‘ts not an arbitrary 
and despotic one, to be exercised at the pleasure of 
the court, or from passion, prejudice, or personal 
hostility”. In Ex parte Burr (9 Wh., 530) Chief- 
Justice Marshall, discussing this same power in 
connection with an application for a mandamus 
to control it, says, ‘‘the court is not inclined to 
interpose, unless it were in a case where the conduct 
of the circuit or district court was irregular or was 
flagrantly «improper. 

The same doctrine was laid down by this 
court, on great consideration, in Wilkes v. Dins- 
man (7 How., 89) and Dinsman v. Wilkes (12 
Ilow., 390), the court saying, in effect, that the 
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discretion reposed in a commanding officer by 
the law, which it likens to judicial discretion, is 
no answer to an action against him for the abuse 
of that discretion. 


Supposing now, as was the fact, we maintain, 
that the only basis for the credit of 428 bales 
was that the proceeds thereof were paid to offi- 
cers and garrisons to secure the protection of 
cotton they were ordered to guard, it can require 
no argument to show that the allowance of such 
a credit was a gross abuse of discretion and not 
at all conclusive on the United States. 


The settlement or adjustment of an account 
by the accounting officers of the Treasury is 
not binding on the United States, saving as 
a mere executive act. Such a doctrine, this 
court say, “would be regarded as a novelty 
within and without the several Departments.” 
(Chorpenning v. United States, 94 U.S., 399.) 
Neither Congress nor the judicial department 
is controlled by such an adjustment. It is true 


that in United States v. Jones (8 Pet., 375), a case 
107;9——2 
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much relied on below by the defendant, it was 
held that the Government was concluded by an 
account stated in the Treasury to the extent of the 
credits allowed, but in 1868 Congress enacted that 
“balances” certified from the Treasury should 
be conclusive on' the Executive only, and should 
be subject to revision ‘‘ by Congress or the proper 
courts.” (15 Stat., b. 5A, Section 191, Rev. Stat.) 
This legislation necessarily supplants the law rec- 
ognized by this court in the case above cited. 
The burden of proof, even, is not affected by an 
adjustment showing the balance sued for in the 
Court of Claims. (McKnight v. United States, 
13 Ct. Cl. R., 309.) 


It has, however, been held by the Court of 
Claims in several cases that where a payment 
has been made by the United States upon such 
an adjustment, the latter can not recover back 
the amount so paid upon the ground that the 
payment was made under a mistake of law, and 
these are the cases cited and relied on by the 
referee in his opinion (p. 68). This doctrine, 
however, has never received the sanction of this 
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court, unless by implication in United States v. 
McKee (97 U. S., 233). But it is scarcely prob- 
able that the court would have left to implica- 
tion its opinion upon a matter so important, espe- 
cially when that matter was particularly treated 
in the opinion supporting the judgment under 
review. 


In supposed accordance with the authority 
mentioned, it was held by the learned referee 
that inasmuch as the 483 bales claimed in this 
suit had entered into the adjustment at the Treas- 
ury, out of which had come the balance of 
$31,785.90, which we have seen was paid the 
defendant, there was no ground, short of mistake 
of fact or fraud, on which the adjustment could 
be disturbed, and that, after payment made, the 
Government stood foreclosed as to all mistakes of 
law, being no more at liberty to urge ignorance 
of law than a natural person. 


But it is insisted on the part of the Govern- 
ment that the application of the principle thus 
relied on by the referee depends on conditions 
which do not appear to have sufficiently excited 
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his attention, namely, that the adjustment in 
question shall not be marked by abuse of power 
or want of power in the accounting officers 


gv 


making it. 


We have endeavored to show that what the 
accounting officers did was marked by abuse of 
power, and we now proceed to show that those 
officers acted wholhy outside their authority. 


It is claimed, and so held by the referee, that 
the value of the 483 bales of cotton converted by 
the defendant was balanced by legitimate ex- 
penses incurred by him in discharging his trust 
as assistant special agent touching cotton that 


from time to time passed through his hands. 


But in order to state any such account it was 
necessary that the accounting officers should find 
the value of the cotton converted, which, being 
unliquidated damages, was a matter which has been 
always held to be outside the powers of those 
oficers. The existence of this limitation on their 
powers Is satisfactorily shown by the opinions of 


several of the Attornevs-General, if any author- 
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ity is needed for a proposition so well established. 
(4 Op., 328, 356, 630; 6 Op., 523; 15 Op., 43.) 
The opinion of Mr. Attorney-General Cushing 
(6 Op., 523, 527) is particularly full and satis- 
factory on this head. 


It is not given to the accounting officers of the 


Government to dispose of the public property, 
as they did, undoubtedly, in this case by treat- 
ing certain disbursements of the defendant on 
cotton generally as the equivalent of the cotton 
converted. Congress alone can dispose of public 
property, in whatever form it may be—tangible 
or intangible. (Seabury v. Field, 1 McAllister, 
1; Friedman v. Goodwin, 1 #., 142; U.S. r. Hare, 
4 Sawyer, 653; Knote vr. U.S., 10 Ct. Cl. R., 397; 
Flores v. U.S., 18 Ct. Cl. R., 352; U.S. v. Nicoll, 
1 Paine, 646; 4 Op., 487; 16 Op., 477; 2., 152.) 
If these officers had ordered the cotton im 
question to be sold, no title would have passed 
to a purchaser; and yet wherein does the case 
supposed differ in principle from the one in 
hand? Theallowance of the credit was intended 
to be in effect a sale of the cotton to the defend- 
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ant, and through him to all claiming title under 
him. The credit represented the damages for 
the conversion, and if what was done was validly 
done, it operated to vest in the defendant or 
those claiming under him the’Government’s title 
to the cotton; the satisfaction of the damages for 
the conversion being the payment of the price 
and value of the thing converted. Solutio preti 
empttonis loco habetur. we 
It seems impossible to suppose that so extraor- 
dinary powers, with means so ill adapted to and 
incommensurate with the end in view, were in- 
tended by Congress to be devolved on these pub- 
lic accountants. We know, on the contrary, 
that it was the universal belief that no such pow- 
ers existed, and that no such powers could be 
safely lodged in these officers, that led to the law 
instituting the Court of Claims. In McKnight 
v. United States (13 Ct. Cls. R., 310) Richard- 
son, J., said: 3 
One of the primary, most important, and most 
useful objects to be attained in establishing this 


court [of Claims] was to provide a tribunal where 
claims against the Government should be deter- 
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mined upon legal evidence, taken under the forms 
: and subject to the rales of law, which they sre not 
and never cag be in the process of accounting in the 
Treasury Department, the machinery of which is 
ouly adapted to the passing upon ordiuary accounts 
upon which controversies are not expected to arise = 
to any great extent, and not atall beyond the means . “4 
of adjusting from the records and files of the sev- ce 
eral Departments. ) ze 


Natural equity, which is but another name for 
the common sentiment of mankind, dictates that 
where there are mutual deb/s of unequal amounts 
the difference between them represents the true 
debt, but neither natural equity nor equity as a 

branch of positive.law, to say nothing of statutes 
of set-off, permits unliquidated damages to be 
urged by way of counter claim, because such 
demands are foreign to accounting the world ; 
over, and for the additional reason that under our 
system it is the province of the jury in a com- 
mon law court and én an independent suit to reduce 
such damages to certainty. 


And what we have said touching the want of 
authority in the Treasury accountants applies 
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with as much force to the 55 bales credited to 
Johnston as sold to pay Dexter, as it does to the 
428 bales. 


It is quite beside the question to inquire into 
the meritoriousness of Dexter’s claim, even if the 
data for doing so were at hand, for it can not be 
successfully denied that what we may call, for 
lack of a better term, the sales of the cotton by 
the defendant to pay tlie claim were wholly un- 
authorized, and so were conversions of it. It 
is, we may say, however, in passing, a very 
strange matter, that transaction between the de- 
fendant and Dexter; for the latter being a special 
agent, why did he not pay the charges for which 
the 55 bales went as he paid all other charges on 
cotton, namely, out of the proceeds of sales of 
cotton in his own hands? It is in vain that we 
look for authority to support these sales in the 
acts of Congress relating to abandoned and capt- 
ured property, and the regulations to carry them 
into execution, for these require sales of such 
property to be by auction. As we have said, the 


D 


referee was forced to treat these sales as tortious 
appropriations of Government property. 


We come now to consider another aspect of 
the remarkable credit of 428 bales. 


Naturally supposing that the judicial depart- 
ment of the Government would refuse to recog- 
nize a credit of 428 bales of cotton used for 
paying officers and garrisons for taking care of 
cotton in their charge, and which they were under 
express orders from the President of the United 
States to take ‘care of, the defendant introduced 
evidence tending, in the referee’s opinion, to 
show or make probable that he laid evidence be- 
fore the accounting officers of legitimate expenses 
amounting to a large sum, and that that sum was, 
in connection with the military payments, a suffi- 
cient basis for the credit of 428 bales, and actually 
entered into that credit. 


It is important to see how the referee treats 
that subject. -His finding is as follows: 


There was exhibited to the officers appointed by 
the Secretary to examine his [defendant’s] accounts 
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some proofs of large expenditures of money, which, 
together with the payments to military officers, they 
held to be sufficient to justify them in passing this 
item. These expenses, aside from the payments to 
inilitary officers, aggregated -about $68,000, and 
the military payments about $29,000. These ex- 
penses, other than the military payments, were 
properly an@ necessarily incurred by the defendant 
in the discharge of bis duty as assistant special 
agent in the care and protection of the cotton after 
its delivery by th& contractors, and alk these pay- 
ments, including the military payments, were made 
necessary by the unsettled state of the country, the 
great accumulation of the cotton which the railroad 
company was unable to transport, the danger of theft 
and robbery, and the interference of other agents or 
persons claiming to be agents of the Treasury Depart- 
ment and of military officers. The military pay- 
ments included $10,000 paid out for Colonel Young, 
which, however, was not proved to have been re- 
ceived by him, and which the defendant collected 
from the contractors. These military payments 
were all made in the bona fide belief that they were 
necessary to protect the interests of the United 
States in the cotton, to secure increased vigilance 
or to prevent connivance with parties interferin » 
with or attempting to interfere with the cott«n 
(pp. 24, 25). 
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In connection with this finding it will be in- 


structive to consider what the referee says upon 
it in his opinion, which is as follows: 


The only vouchers now remaining on file in the 
Treasury Department in support of this last item 
[t. e., the military payments] are two affidavits, one . 
by the defendant and the other by Dr. Vaughan, the 
defendant's clerk and chief assistant, sworn to at 
Washington during the pendency of this examina- 
tion, showing payment to military officers for extra 
vigilance in guarding the cotton, protecting it 
against thieves and raids. The number of bales 
assigned tothe item of Dexter’s bill does not con- 
form to any particular lot of cotton part of the 483 
bales transferred to Stewart, but is substantially 
correct, a8 representing, upon an average of the 
net proceeds of cotton, the amount of Dexter’s bill. 

The testimony of Dr. Vaughan and that of the 
defendant tend strongly to show that proofs were 
exhibited to the examining officer, not only of 
payments to military officers aggregating about 
$30,000, and which are referred ta, but the amounts 
of which are not given in the affidavits, but also of 
other expenses connected with the collection and 
care and protection of the cotton in the country, 
and after it was received from the contractors, to | 
a very large amount, the principal item being for 
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watchmen, for the building of sheds, for loading 
cotton on the cars, for the services of agents at the 
stations, for the expenses of following and rescuing 
lost and stolen cotton. There is corroborative evi- 
dence that the defendant paid out the sums of 
money claimed: to have been paid to the military 
officers, although there is dcubt, upon the evidence, 
whether all the money so paid reached the persons 
for whom it was intended. There is also corrobo- 
rative evidence ange the principal items of other 
expenses, proof of ‘which is alleged to have been 
made to the accounting officers. 

It is the theory of the plaintiff that Dr. Vaughan’s 
testimony in regard to the exhibition of proofs of 
expenses, other than payments to the military offi- 
cers, is wholly false, and that the only proofs or 
vouchers exhibited to sustain the credit of the 
item of 428 bales were the two affidavits made by 
the defendant and Dr. Vaughan at Washington. 
Although the weight of the testimony of Dr. 
Vaughan is seriously affected by an inconsistent 
affidavit sworn to by him at Columbus, Miss., not 
long after the transaction, yet I am unable, upon 
the whole testimony, to come to the conclusion 
that the examining officers in the office of the Com- 
missioner of Customs, who appear to have given the 
matter a carefal examination, passed this item upon 
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these affidavits alone, which are on their face de- 
fective as vouchers, and wholly insufficient to ac- 
count for this large number of bales (p. 57). 


“~ 


He then goes on to say: 


The conclusion to which I have come, therefore, 
on this mach contested question of fact on the case, — 
is, that there were exhibited to the officers ap- 
pointed by the Secretary to examine his accounts 
some proofs of large expenditures of money, which, 
together with the payments to military officers, 
they held to be safticient to justify them in passing 
this item. These expenses, aside from the pay- 
ments to military officers, aggregated about 868,- 
000, and the military payments about $29,000 
(p. 58). | : 


The theory started in the case, that there was 
some other accountot expenses filed in the Treas- 
ury than the one referring to the payment to 
Dexter and the military payment, is disposed 
of as follows : 


The testimony of the defendant’s witnesses tends 
to show that this new summary statement, or ac- 
count-current, made up at Washington, and con- 
taining the two items above referred to of 55 bales 
and 428 bales, was, in consequence of the objection 
taken thereto by the defendant, that the reference 
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to the military payments did not cover a sufficient 
amount for the item of 428 bales, replaced by 
another accouat-current, or summary statement, 
in which against this item of 428 bales, or against 
an item of 483. bales, reference was made to other 
expenses, and that this third summary statement, 
or account-current, has recently been lost from the 
files in the Treasury Department. On this point, 
however, Iam unable to find that there is sufficient 
evidence of such sgbstitutjon of a new or third ac- 
count-current. (p. 938.) 

What surprises us not a little is that the tone 
of the referee’s opinion with reference to the de- 
fendant is uniformly that of apology. Neither 
the defendant’s creat fraud in drawing on Draper 
for expenses, which he knew had been already 
paid, nor, as preparatory thereto, his procuring 
new and false vouchers to hide the shortage of 
483 bales of cotton, which the true vouchers 
would have brought to light, nor his use of 
money with the troops, who were under express 
orders to guard and protect the cotton, excite the 
referee to indulge in the least animadversion 
upon the conduct of the defendant; so far from 
it. he expressly finds that this use of money 
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was necessary in view of the disturbed condition 
of things, as if an appeal to the soldier's passion 
for gain instead of to his superior officers was, in 
any circumstances, a proper way to secure his 
fidelity and vigilance and as if the probility is 
not that the money was used to tempt him to 
accts of lawlesness and rapacity. We can not 
suppose with the referee that this use of money 
was a “necessary” way to secure the “extra vig- 
ilance” desired. It seems like a libel on the 
Army to make such a statement in a judical 
opinion. So far from the existing state of things, 
whatever it was, making such a use of money 
necessary, it would have been better for the coun- 
try that all the cotton in the land should be de- 
stroyed than that it should be turned into an 
instrumentality for tarnishing the laurels and 
debauching the minds of troops fresh from gal- 
lant, patriotic service on the field of battle. 


Now, when we consider that it is found that 
there is no evidence on the files of the Treasury to 
show that the military payments were not the 
sole basis for the credit of 428 bales, and that 
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Treasury Regulation IV (p. 41) required that 
“each agent” should ‘‘charge against each lot 
[of captured or abandoned property] and keep 
a true and detailed account %n triplicate of each 
item of expense incurred in its collection, trans- 
portation, care, and sale, or other disposition 
made by him * * * *” and Regulation 
V (p. 41), that “‘ when such property is collected 
or received by an dssistarft special agent he will 
promptly transmit one copy of the above record 
to the Secretary of the Treasury, and one to the 
proper supervising special agent, and will retain 
one copy for his own files,” it would seem very 
remarkable that the referee should treat as fit to 
be considered by him the vague and unsatisfac- 
tory evidence introduced in support of the pre- 
text that the credit of 428 bales was allowed on 
evidence showing large payments for legitimate 
expenses, coming particularly, as the bulk of it 
does, from the defendant and his clerk Vaughan. 


The referee makes no allusion whatever to the 


stringent regulations requiring detailed accounts 


But we say, 
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as he should have said, where are those records, 


or where is the attempt to account for their 
absence, or even to prove that they were ever 
kept? Surely these are pertinent questions— 
questions which, it would seem, a judge should 
require to be satisfactorily answered before con- 
cluding to accept the low grade of evidence 
which has been admitted into this case and 
treated with so marked leniency and considera- 
tion. 


When in Ex parte Moir (21 Ch. Div., 64) Sir 
George Jessel came to deal with a bankrupt who 
had kept no books, his language was strikingly 
different from that of the learned referee in this 
case. Said that very eminent and lamented 


judge : 
He [the bankrupt] says that he never kept any 
bouks. What are we to say to a man carrying on 
this large business who kept no books? In France 

he would be subject to very severe criminal pro- 
ceedings for not keeping books. There is no such 

law in England. But, though he escapes criminal 
proceedings, he is not exempt from censure, and 
when he becomes bankrupt he must not expect to 
10779———-3 
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be treated in the same way as an ordinary business 
man, who keeps books from which his creditors can 
ascertain the state of his affairs. The present bank- 
rupt has no right to complain. 


Judged by the ordinary rule, the attempted 
defense of thé allowance of this credit of 428 
bales must be held to be false and fraudulent. 
That the defendant does not produce the record of 
expenses which the regulations required him to 
keep in triplicate, and doés not attempt to account 
for their non-production, demands the presump- 
tion of fraud and falsehood. No court, we sub- 
mit, is warranted in receiving or acting on base 
inferior evidence in the face of that presumption, 
especially when, as in this case, the base and 
inferior evidence offered and received is the tes- 
timony of the individual whose conduct raises 
the presumption. 


Considering the character of the evidence and 
the uncertainty as to the alleged expenses, it is 
not easy to comprehend how it was found possi- 
ble to justify the conclusion that the defendant 
supported his claim to the credit of 428 bales by 
proving before the accounting officers large out- 
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lays in the way of legitimate expenses, espe- 
cially when it is considered that the defendant, 
when settling his accounts first before the Com- 
missioner of Customs and some time afterwards 
before the First Auditor, made the military pay- 
ments the sole ground on which he claimed. the 
credit of 428 bales, so far as the accounts them- 
selves and the files of the Treasury show. 


We submit, therefore, that the defendant should 
have been required to establish these pretended 
expenses by clear proof, and that the finding of the 
referee should have shown clearly what that proof 
was. It is not enough for the referee to find that 
he believes such proof was offered at the Treas- 
ury, and to give, as one of his reasons for so sup- 
posing, his conviction that the credit would not 
have been allowed without some such proof. 
The suspicion that hangs around this settlement 
at the Treasury must be cleared up. A man such 
as this record shows the defendant to be can 
not expect to be tenderly dealt with. Every pre- 
sumption is against him. It is not to be read- 
ily believed that the account stated would have 
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been silent as to legitimate items, amounting 
to nearly $70,000, and suffered to speak as to 
items not legitimate, and plainly objectionable 
to the commonest understanding, if the legitimate 
items had been urged and allowed at the ac- 
counting as warranting the credit for 428 bales. 
We can not conceal our surprise that this trans- 
parent theory of the defense should have made 
a lodgment in the learned referee’s mind. 


This court is entitled to know that these items 
of expense, aggregating so large a sum, were in 
Fact audited and allowed, supposing, for the sake 
of argument, that the accountants of the Treas- 
ury were acting within their powers in stating 
the account. But asto the items in question the 
finding of the referee leaves the case in no condi- 
tion for judicial action. The question is whether 
the defendant has given the Government an 
equivalent for the cotton he converted. The de- 
fendant claims to have rendered that equivalent 
by defraying large expenses incidental to the 
handling of Government cotton during his 
agency. Now manifestly, to make good his 
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claim, he must prove and not merely make proba- 
ble these facts, (1) that he actually defrayed those 
expenses and the sum thereof, and (2) that he 
actually exhibited evidence of those expenses 
which satisfied the minds of the Treasury ac- 
countants. The defendant should have been re- 
quired to show, also, how it was that this large 
bill of charges was not paid in the way provided 
for by the Secretary’s letter of 18th August, 
1885 (p. 23), or by drawing on Draper, the 
cotton agent at New York, as he did, fraudu- 
lently, in November, 1865, and January, 1866. 
The mind refuses to credit the statement that the 
defendant was so unmindful of his interests that 
he omitted the ordinary precaution of making the 
expenses of handling each lot of cotton follow it, 
as was the practice. It will not do to bring 
evidence amounting merely to a tendency to 
prove, and so indeterminate as to require to be 
bolstered up by the referee’s convenient inability 
to believe hat the public accountants could have 
allowed the credit for 428 bales on the two afii- 
davits of the defendant and Vaughan alone (p. 
47). | 
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It will be observed that, in setting up the ac- 
count stated and the payment thereon, as pre- 
tended, the defendant is seeking to shield his 
conduct from judicial inquiry by what amounts 
to the plea of res judicata... It is an attempt to 
shut out the light of a full judicial scrutiny. 


But before the United States can be thus 
barred it must appear that the official acts relied 
on were performed by the officers appointed by 
law for that purpose. 


Now we maintain that the accounts of the de- 
fendant were never audited in the manner pre- 
scribed by law. 


In the auditing and adjusting of the accounts 


of agents acting under the captured and aban- 
doned property acts, the Secretary of the Treas- 


ury, for reasons not apparent, was for some time 
accustomed to disregard the mode prescribed for 
the settlement of .public accounts, generally, by 
committing them to the hands of the Commissioner 
of Customs and First Auditor, And this practice 
obtained until 24th F ebruary, 187 6, when Mr. Sec- 
retary Bristow, upon full consideration, declared 


ate he 
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that the accounts of agents employed under the 
captured and abandoned property acts fell within 
sections 277 and 269, Revised Statutes, as “‘ac- 
counts accruing in the Treasury Department,” 
and must accordingly be passed upon by the First 
Auditor and First Comptroller, and no longer by 
the Commissioner of Customs. 


Accounts touching captured and abandoned 
property would seem to answer to the descrip- 
tion of ‘‘ accounts accruing in the Treasury De- 
partment.” They certainly relate to what was 
once an immense source of revenue to the Gov- 
ernment, and if they accrue or arise anywhere it 
is there, it would seem. The administration of 
the whole subject of captured and abandoned 
property is committed to the Secretary of the 
Treasury, and is as specially under his control 
as anything could be. | 


If this. position is correct it is difficult to see 
how arose the practice of the First Auditor's certi- 
fying his balances to the Commissioner of Cus- 
toms in the room of the First Comptroller. 
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As we have seen, Mr. Secretary Bristow 
brought back the practice of the Department 
into accord with the law, requiring all balances 
in this particular class of accounts to be certified 
to the First Comptroller. < 


It is instructive to recall that Congress, in the 
act of 2d July, 1864, being the second captured 
and abandoned property act, in directing the 
proceeds of such propety to be paid into the 
Treasury, also directs (§ 8) that “the accounts of 
all moneys so received and paid shall be rendered 
to, and audited by, the proper accounting officers 
of the Treasury,” and it would seem difficult to 
assign a good reason why accounts relating to 
property in the hands of agents, accountable to 
the Treasury, should not also be rendered to, 
and audited by, “the proper accounting officers 
of the Treasury,” by which expression we under- 
stand Congress to mean that the settled course 
of rendering and ‘auditing accounts shall be 
pursued. 


Congress having adopted a wisely digested 
plan for the settlement of public accounts, which 
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time has shown to be adequate to all cases, it 
would seem to be going very far to hold that, in 
the particular matter of the property accounts of 
the agents employed to collect and conserve and 
sell captured and abandoned property, it was the 


intention of Congress to leave it entirely to the — 
Secretary of the Treasury to say how these im- _ 


mensely important accounts should be settled. 


It is certainly but reasonable, then, as we have 
said, that the United States should ask that before 
it is held to be foreclosed and debarred it should 
appear satisfactorily that the so-called official act, 
claimed to be a foreclosure and bar, was author- 
ized by law; for, if it was not, then the whole 
matter is at large. 


Joint Resolution 30th March, 1868. 


We come now to the defense set up under this 
resolution, which is as follows: © 

‘SECTION 1. That all moneys which have been 

received by any officer or employee of the Govern- 


‘ment or any department thereof, from sales of capt 
ured and abandoned property in the late insurreoc- 


na 
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tionary districts under or under color of the several 
acts of Congress providing for the collection and 
sale of such property and which have not already 
been actually covered into the Treasury, shall im- 
mediately be paid into the Treasury of the United - 
States, together with any interest which has been 
received or accrued thereon. 

‘SSECTION 2. That if any officer or person having 
the custody, possession, or control of any money, 
derived or arising from the sale or other disposition 
of any such property mentioned in the preceding 
section, shall convert the same to his*own use or 
shall refuse or neglect, for the space of thirty days 
next after the passage of this resolution, to pay the 
same into the Treasury of the United States, or 
shall in any wise pay away or dispose of the same 
otherwise than by paying the same into the Treas- 
ury as aforesaid, he shall be deemed and held guilty 
of embezzling the public money of the United States, 
and shall be punished therefor by imprisonment 
for a term of not more than ten years and shall pay 
@ sum equal to the sum so embezzled.” . (15 Stat., 
251.) 


According to thé theory of the defendant this 


act had a scope which its text, supposing Congress 
to have used ‘the language of the resolution in 


its usual acceptation, does not convey to the 
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reader, for the theory is that by directing the 
proceeds of sales under or by color of the capt- a 
ured and abandoned property laws Congress ee 
had in view to ratify and adopt such acts of a 
conversion as that of which the defendant was 
guilty, waiving and condoning the tort and going 
for the proceeds, and thereby surrendering any 
rights of action the Government might have had 
not only against its delinquent agents but all per- 
sons claiming under’ and confederating with them. 
For these damaging consequences necessarily 
follow from the rule insisted on, that a principal; 
‘though the Government itself, cannot ratify the 
unauthorized act of nis agent in part, but must 
confirm it in toto or not at all. 


This, we presume, will seem a very strained 
interpretation to this court, which knows so well 
the mischief the resolution was designed to rem- , 
edy. a a | oe 

That mischief was . that immense amounts of 
money, the product, in. the main;.of sales of cap- 
tured or abandoned cotton, were being kept under 
the control of the Secretary of the Treasury,;in- 
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stead of being covered into the Treasury, the 
Secretary having assumed to pass on claims 
thereto, and to return money deemed by him 
improperly held, and having by this mistaken 
course opened the way to many serious abuses 
incidental to so'imperfect a mode of dealing with 
questions which could not be settled with safety 
to the Government without the regular judicial 
investigation in the Court of Claims provided 
by law. It was to‘\meet this evil that Congress 
directed the proceeds of cotton to be paid into 
the Treasury forthwith. 


It were, perhaps, enough to refer the court 


to what the learned referee says in his opinion 
(pp. 62, 63) in holding that the defendant’s con- 
version of the 483 bales was not within the joint 
resolution, and, hence, that the element of a rat- 
ification by Congress of the defendant’s conver- 
sion does not exist in the case. 


It may be said, however, that it does not seem 


to have been fully present to the referee’s mind 
any more than it was to the mind of the defend- 
ant’s counsel, that what is relied on as an adop- 
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tion and ratification of the conversion is tiself a 
law and is to have-effect according to its inten- 


tion, however much in conflict with antecedent 
law that intention may be. 4 


This view lifts the case entirely above the dif- 
ficulties which seemed to embarrass it in the 
court below, and makes it easy to conclude that 
the legislation in question can have full effect 
without any impairment or diminution of the 
rights or remedies of the United States against 
delinquent agents or others confederating with 
them. The command of the resolution that all 
moneys should be forthwith turned into the Treas- 
ury, and thus secured, is perfectly compatible 
with the reserved right and intention to go for 
any damages the Government was entitled to re- 
cover from the agents referred to in the resolu- 
tion, and at the same time take and appropriate 
whatever money those agents happened to have 
in hand. The meaning sought to be given the 
resolution by the defendant is most unreasonable, 
and imputes to Congress an indifference to the 
public good which one department of the Gov- 
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ernment should not ascribe to another without 
the fullest proof. Besides, it looks like an ab- 
surdity to say that a summary remedy taken by 
Congress to compel delinquent agents to pay 
public money exposed to loss in their hands into 
the Treasury forthwith, necessarily entailed the | 
Government’s surrender of valuable rights and 
remedies against such agents and their confed- 
erates. Indeed, the view now advanced seems 
so perfectly clear, and to dispose so completely 
of the contention thht there has been’ ratifica- 
tion by Congress of the defendant’s acts touch- 
ing the 483 bales and a consequent waiver of the 
tort involved .in those acts, that it can hardly be 
profitable to pursue the subject any farther. 


It is proper to give some special attention to 
that part of the referee’s opinion in which he ar- 
gues that Congress may be reasonably said to 
have given the sanction of silent acquiescence 
in the Secretary of the Treasury’s approval of 
the defendant’s use of cotton in kind to defray 
expenses. The referee says: 


It. does not impair, but rather strengthens, the 
defendant’s case that the Secretary has twice 
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reported to Congress upon its call -that these 483 
bales were used to pay expenses or to pay expenses 
in kind. The learned counsel for the plaintiff in- 
sists that this expression ‘‘ pay expenses in kind,” 
as they were once reported, is untrue in fact; but 
it seems to me that it was substantially correct for 
@ summary and brief statement of the facts. 


These two reports to Congress, in connection with 
the joint resolution of March 30, 1868, may have . 
cured any defect or want of power on the part 
of the Secretary in using cotton to pay expenses, 
or in allowing such use by an agent, instead of hav- 
ing the cotton sold in strict compliance with the 
act, and paying the expenses out of the proceeds. 
If it were.a case of a merchant and his agent, 
instead of being the case of the United States 
and its officer, there would be no question, I think, 
that what took place was equivalent to an acquies- 
cence on the part of the principal in such use of the 
property. Thus, if a merchant owning this cotton 
in the Southern States had directed his agent to 
have it collected and sold and the proceeds applied, 
so far as was necessary, to the payment of the ex- 
penses, and thereafter, the merchant having called 
upon his agent to account for the cotton collected 
and its disposition, the agent reported, among other 
things, that a certain part of the cotton had been 
used to pay expenses, and thereupon the merchant 
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had given further instructions to his agent to the 
effect of the joint resolution of March 30, 1868, 
namely, that he should pay over to the merchant 
all moneys remaining in his hands the proceeds of 
the sale or other disposition of the cotton, and had 
- been silent as to the unauthorized use of part of 
the cotton for the payment of expenses, I think the 
proper conclusion would be that he waived the 
irregularity as to such use of the cotton and rati- 
fied the act. I see no reason why a different rule 
in such a matter should obtain between the Gov- 
ernment and its @fficérs.« (p. 71.) 


On referring to the referee’s findings (pp. 28, 
29) it will be seen that he has inadvertently 
fallen into an error in saying that the Secretary 
has twice reported “to Congress” that the 483 
bales “‘ were used to pay expenses, or to pay ex- 
penses in kind,” for it appears there that one of 
the reports mentioned was to the Senate and the 
other to the House; it further appears that the 
language employed in the report to the House 
was, “‘Number of hales of cotton used to pay ex- 
penses in kind, 485 bales;” whereas the language 
of the report to the Senate was, ‘‘ Number of bales 
sold and used to pay expenses, 497.” 
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It was the House alone, then, that was officially 
advertised of the appropriation of the cotton in 
kind to defray expenses. 


But we beg to ask what relevancy has the 
referee’s illustration of the merchant and his un- 
faithful agent to the relation of Congress to the | 
subject of this controversy ? 


Before the silence of Congress can be made to 
prejudice the United States must it not be shown 
that it was in some way incumbent on Congress 
to make a declaration or do some act with regard 
to the statement of the Secretary that the cotton 
in question had been used in kind to pay charges ? 


Unless it can be shown that Congress could 
have enacted an ex post facto law to punish the 
defendant for his violation of the statute touching 
captured and abandoned property, it is impossi- 
ble to say what was in the learned referee’s mind, 
unless he thought that articles of impeachment 
should have been exhibited against the Secre- 
tary for giving his sanction to the defendant's 


violation of the law. 
10779-———4 
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We affirm that there was nothing for Congress 
to do but hold its peace. It lay with the proper 
executive and judicial officers of the Government 
to deal with the defendant touching his misdeeds, 
and it was hardly to be expected that Congress 
would arraign these officers upon the inconsistent 
statements in the reports as to the use made of 
the 483 bales. 


The statement in the Senate report that the 
cotton in question had been applied in kind és the 
only recorded instance of such an application of 
cotton after once being in the custody of the 
United States. 


It is, however, literally making a mountain of 
a mole-hill to hold the silence of Congress as to 
so small an item in a public document to be prej- 
udicial to the interests of the United States. It 
is hardly admissible to infer the acquiescence of 
Congress as toa matter which it is most improb- 
able had ever attracted the attention of that body. 


But was it ever heard, before, that the mere 
silence of Congress could have the same effect as 
and take the place of a validating statute ? 
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It would seem very clear then that the referee’s 
reasoning on this head can not be said to contrib- 
ute anything to the strength of his argument. 


It was also contended before the learned ref-— 


eree that the Secretary’s approval of the credit 
relied on as balancing the charge of 483 bales 
was sufficient to validate the defendant’s act in 
using cotton in kind to meet charges. But to 
make a basis for this contention it is necessary 
to show that the provisions in the captured-and- 
abandoned-property acts that sales must be by 
auction és merely directory. A labored attempt 
was made below to establish the point. Many 
authorities were cited. These it is not necessary 
to notice, much less discuss, because they relate 
to other statutes, and because if the provision 
for open public sales in order to protect the 
Treasury as much as possible against secret 
fraudulent sales is not of the essence of those 
laws, there is nothing in them that is binding on 
the courts.* | 


*In the case of Hack \ v. ‘London Provident Building Society (33 
Ch. Div.), Sir George Jessel, M. R., made the following observa- 
tions: ‘‘I have said not only in the cases which have been referred 
to, but I have said very often in this court, that it is the duty of 


Re et ee ee 


EO 
rt Pe 


og ees) eS PE Th ORR ne SO et DOREY Oe ea Sorin . ‘ 
af . t ond va 7 * “ : 4 
s 2 


52 

All the discretion conferred on the Secretary 
of the Treasury by those laws must be under- 
stood us intended by Congress to be in subordi- 
nation to the command in them that property 
upon which they operated shoyld be sold openly, 
by auction and net secretly and in a corner, as the 
defendant transferred the cotton in question to 
Stewart. It is a pregnant fact, having no small 
bearing on the question of interpretation, that 
this illegal transfer of cotton in king by the 
defendant stands out as the only recorded in- 
stance in the administration of these laws of 
such a use of captured or abandoned property 
not in the hands of contractors. 


——— —_—_ eee --—_ ~- a 
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the court first of all to find out what the act of Parliament under 
eonsideration means, and not to embarrass itself with previous de- 
cisions on former acts when considering the constraction of a plain 
statute framed in different words from the former acts.” * * * 

‘‘It is not necessary, therefore, to examine very minutely the 
grounds on which the court of appeal decided Mulkern v. Lord; 
and I have no occasion to do more than repeat the observations I 
have very often made, that I think it leads to great mischief, when 
an act of Parliament is plain and clear, for judges to refer to deci- 
sions on older acts and then say they cannot distinguish sufficiently 
the new act from the old, and that therefore the decisions ure bind- 
ing. Ofcourse you may look at them with a view of seeing what 
the interpretation is, but I prefer to read the modern act, find out 
what its meaning is, and if it is plain, to act according to ite plain 
construction, without tronbling myself with the decisions of the 
courts on earlier acts the provisions of which are not the same.” 
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It is this want of power in the executive branch 
of the Government to validate his acts that con- = “9 
fronts the defendant at every turn. If there a 
was no power in the executive to make a trans- 
fer of cotton in kind to pay charges, in the first 
i, instance, there was certainly no power in it to 

ratify and adopt such a transfer already tortiously 
made. 


In conclusion, we respectfully submit that it 
was the duty of the court below to deal with the 
case precisely as if before it on a special verdict, 
and to render judgment for the plaintiff for $79,- 
$13.60, the value of the cotton converted, with 
interest from the 16th December, 1865, the date 
of the last lot of 100 bales turned over to Stew- 
art & Co. (p. 23), or to order a new trial on ac- 
count of a want of completeness in the findings 
of the referee. 

What the court below should have done it is 
respectfully submitted that this court will do or 


a order to be done below. 
Wa. A. Maury, 


Assistant Attorney-General. 
—, 
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Supreme Court of the Gnuited States. 


Error To THE Crircurr GourT FoR THE SovurHERN DrsTRicr oF 
; | New York. 


| 


THE UNITED STarTEs, 
Plaintiff ; 
intiff in Error, No. 112. 
AGAINST October Term, 1887. 
HARRISON JOHNSTON. 


BRIEF 
for the defendant in error. 


This action was begun in May, 1879 (p. 2). The complaint is 
verified by a person having no official connection with the Govern- 
ment (p. 5). This is explained by the fact that the action was 
brought in the name of the United States,’ at the instance of 
this person who held a contract signed by the then Secretary of the 
Treasury, securing to him an interest of fifty per cent in any re- 
covery. 

The complaint alleges that the defendant was, upon May 8, 1865, 
appointed an assistant special agent of the Treasury Department to 
receive and collect, in four counties of Mississippi, cotton pur- 
chased and held on account of the so-called Confederate States Gov- 
ernment (p. 3), and that, while acting as such officer, he converted 
and disposed of large quantities of said cotton to his own use (p. 4). 
By the complaint first served the value of the cotton thus converted 
was fixed at $106,087.72 (pp. 2, 8). This complaint was fol- 
lowed by a bill of particulars stating the items of the claim (p. 7). 
Not a particle of evidence was offered in support of these items. 
The record contains not a word further about them. 

Upon September 6, 1880, an order was obtained amending the 
complaint by inserting therein, as the value of the cotton alleged to 


, 
os 


have been converted, the preposterous sum of $1,967,987.96 (p. 8). 
Three successive bills were furnished of the items additional to those 
above stated constituting this claim (pp. 8-18). These bills con- 
tained monstrous charges of various kinds of dishonesty against the 
defendant, all based, however, upon deductions alleged to be drawn 
from the official account filed by him in the Treasury Department in 
1866. Upon the trial no serious effort was made to establish any of 
these items save one. With that exception nothing further regarding 
them occurs in the record, and they stand as the vain imaginings 
of the informer. 

The solitary item of the bills of particulars upon which an effort 
was made to recover is based on a statement in the defendant's 
official account aforesaid. The deféndant therein charges himself 
with all cotton collected and states the items of credit to which he 
is entitled. One of these credit items is for “428 bales sold and 
“‘ proceeds paid to officers in charge of guards to procure protection 
“from robbery.” The present claim is that the defendant had no 
lawful authority to sell cotton, and that he is, therefore, liable for 
the value of this cotton as for its conversion (pp. 9,17). The time 
of the conversion is alleged to have been about December 16, 1865, 
and the value of the cotton to have been about $85,600 (p. 8). The 
action, therefore, is brought by a “contractor,” thirteen years after 
the defendant filed his official account, to recover the amount of an 
item therein contained upon the ground that it appears upon its face 
not to be a lawful credit. 

The defendant answered fully derying all charges of conversion 
and alleging that he had, upon March 15, 1866, fully accounted and 
had thereafter been discharged (pp. 5, 6). 

A jury was waived by stipulation in writing duly signed and 
filed. And the action was referred, by consent, to Hon. William G. 
Choate as sole referee (pp. 18, 19). Under date of August 16, 1883, 
the refereee reported in defendant’s favor (pp. 20-29). This revort 
was confirmed by the court and judgment entered accordingly, upon 
May 21, 1884, dismissing the complaint upon the merits (pp.72, 73). 
To that judgment the plaintiff sued out this writ of error (p. 1). 
None of the evidence is brought up by bill of exceptions. The 
findings are, therefore, final as to the facts, and the only question 
now open is whether the facts found are sufficient to support the 
judgment (Boogher vs. Ins. Co., 103 U. S., 90; Bond vs. Dustin, 112 
U.S., 604). The facts hereinafter stated are contained in the report 
made by the referee and adopted by the court (p. 73). 


Mr. Johnston was, upon May 8, 1865, appointed an assistant 
special agent of the Treasury Department to receive and 
collect the so-called Confederate cotton in the counties of 
Lowndes, Monroe, Oktibbeha and Noxubee in the state 
of Mississippi. He was authorized to receive and collect the 
cotton and forward it to the supervising special agent at 
Memphis, or to the supervising special agent at Mobile, as in his 
judgment was best for the interests of the Government (p. 20). 

Soon after his appointment Mr. Johnston began the work of 
collecting the cotton. The only mode of getting it out of the 
country was by the Mobile and Ohio Railroad. It was stored 
at points in the country more or less remote from the railroad 
and was much of it in bad order requiring new baling and rope 
(p. 21). Mr. Johnston, with the approval of the Secretary of the 
Treasury, entered into contracts in the premises with proper and re- 
sponsible persons. Under these the contractors put the cotton in 
shipping order and paid all expenses of handling and caring for the 
same until its delivery to Mr. Johnston’s agents at places of deposit 
near the railroad depots. There Mr. Johnston assumed the posses- 
sion and further care and shipment thereof (p. 22). 

Mr. Johnston’s first shipments were made to one Dexter, who 
was the supervising special agent at Mobile. Afterward the Secre- 
tary instructed Mr. Johnston to ship the cotton direct, through his 


own agents at Mobile, to the general cotton agent, Simeon Draper, at | 


New York. All subsequent shipments were so made. Mr. Johnston's 
shipping agent at Mobile was, during most of the time, one Cuny. 
The Government furnished no money to pay the expenses attending 
collection, transportation and shipping of the cotton. It was the duty 
of Cuny, under his appointment as agent at Mobile, to settle all bills 
for railroad freights, weighing and pressing the cotton, and other in- 
cidental expenses connected therewith up to the time of shipment to 
New York, and he had agreed with defendant to furnish means to 
cover these expenses. Cuny, however, made an arrangement with 
one Stewart, at Mobile, to furnish money for paying all such bills, to 
be reimbursed, from time to time, by Government cotton taken at its 
market value. As he required money for these purposes, Cuny 
called upon Stewart, who furnished the same between September 4, 
1865, and January 26, 1866. 

These advances by Stewart to Cuny included the sum of $9,307.21, 
the amount of a bill presented to Mr. Johnston by Dexter, the super- 
vising special agent aforesaid. This purported to be for expenses on 
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cotton from Mr. Johnston’s district, which Dexter had incurred. 


Dexter insisted that Mr. Johnston should pay it. The presenta- 


tion of this bill led to some controversy and discussion, and Mr. 
Johnston took the advice of Mellen, the general agent of the Treas- 
ury Department, who advised that cotton should be sold to meet it 
(pp. 22, 23). 

_ In pursuance of the agreement between them, Cuny transferred 
to Stewart various lots of cotton, amounting in all to 483 bales, and 
including the cotton now in question. Stewart’ gave Cuny credit in 
account against his advances for the net market value of this, 
namely, $79,813.60. The advances made amounted to more than 
this sum, and Stewart was, at all times, in advance to Cuny (p. 23), 

In September, 1865, Mr. Johnston made an arrangement to draw 
against Simeon Draper at New York for the expenses incurred on 
the cotton at Mobile, including the cost of "transportation to Mobile. 
Such drafts were drawn to the amount of over $150,000. To carry 
out Mr. Johnston’s instructions, that these drafts should be accom- 
panied by vouehers showing the details of the expenses drawn for 
the receipted bills paid by Cuny through the advances made by Stew- 
art—to the extent of about $68,000—were surrendered, and duplicate 
receipts were taken to conform to the shipments to Draper. Drafts 
were drawn for these, and the duplicate vouchers accompanied the 
drafts (pp. 22, 24). 

There were, however, further large expenditures made by Mr. 
Johnston. These included some payments to military officers 
to secure protection to cotton in their charge. These expenses, aside 
from the payments to military officers, aggregated about $68,000, 
and the military payments were about $29,000. These expenses, 
other than the military payments, were properly and necessarily in- 
curred by the defendant in the discharge of his duty as assistant 
special agent, in the care and protection of the cotton, after its de- 
livery by the contractors. All these payments, including the military 
payments, were made necessary by the unsettled state of the country, 
the great accumulation of cotton which the railroad company 
was unable to transport; the danger of theft and robbery, and the 
interference of other agents or persons claiming to be agents of the 
Treasury Department and of military officers. The military pay- 
ments included $10,000 paid out for one Young, which, however, was 
not proved to have been received by him, and which the defendant 
collected from the contractors. These military payments were all 
made in the dona fide belief that they were necessary to protect the 
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interests of the United States in the cotton, to secure increased vigi- 
lance, or to prevent connivance with parties interfering with or at- 
| - tempting to interfere with the cotton (p. 25). 

} 
aks 


In brief, then, the cotton now involved was transferred to'Stewart 
in consideration of advances by him for payment of bills for ex- 
penses at Mobile. Subsequently Mr. Johnston made part of these 
bills the subject of drafts upon the plaintiff, and thus received 
from it the sum of $68,000. But Mr. Johnston had already nec- 
essarily expended, in the transaction of the business preceding 
shipment of the cotton to Mobile, the sum of $68,000, and had 
paid to military officers the further sum of $29,000. So that 
the amount which he drew from Draper was no more than sufficient 
to reimburse him for his actual disburséments in the business, aside 
from payments to military officers. Both the cotton here in- 
volved and the money drawn from Draper were, therefore, used in 
paying the proper and necessary expenses incident to transaction of 
the business of Mr. Johnston’s office. No part thereof remained 

in his hands. His expenses reached a greater sum. Nevertheless, 
it is now claimed that Mr. Johnston is liable for the value of the 
cotton as converted to his own use, upon the ground that he had 
no authority to transfer it as he did. Whether or not this disposition 
of the cotton was originally authorized, no such claim as this can be 
now asserted. For the plaintiff has finally and conclusively approved 
Mr. Johnston’s action in the matter, and credited and allowed to him ’ 
the item now involved as a proper and necessary expense of the 
business. 
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On January 11, 1866, the Secretary of the Treasury, called 
upon Mr. Johnston to make up and forward a full statement 
of his transactions. In February thereafter, Mr. Johnston and his 
chief clerk, one Vaughan, went to Washington with their books and 
papers and an account current or summary statement, made up before 
they started. This purported to show the whole amount of cot- 
ton collected, and the disposition thereof. They were referred 
by the subordinate in the Secretary's office in charge of the cap- 
tured and abandoned property division, to the Commissioner of 
Customs. That officer, under direction of the Secretary, then 
had charge of the examination and passing of similar accounts. 
Meanwhile, however, certain charges against the defendant had 
been received in the Treasury Department from the War De- 
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partment. The Secretary directed that these charges should be an- 
swered before Mr. Johnston’s account was passed upon, and a 
special reference of these charges was made by the Secretary for ex- 
amination to a clerk in his office. The charges were satisfactorily 
answered and an examination of Mr. Johnston’s account by the Com- 
missioner of Customs followed. 

Some objections were made to the form of the account of cotton 
collected, and anew account of that part of the transactions was 
made upon blanks furnished by the office. In the account current 
or summary statement which Mr. Johnston brought with him, the 
483 bales of cotton in question were stated as follows: 

“Sold by R. H. Cuny to pay bills of Dexter and 
is s Sid eka cess on chk eaeeee 4 Kee cowes . 483” 
At the suggestion of the examining officer in the Commissioner 
of Customs’ office, a new summary statement was made up by 
Vaughan, dividing this item into two, namely, 
“Sold by consent of General’ Agent Mellen, by R. H. 
Cuny, to pay Dexter’s bill of expense.............. 55°” 
‘Sold and proceeds paid to officers and garrisons to se- 
cure protection to cotton in their charge, and to repel 
NE noc. hi bo scs ov.ne bKaeb sav ces Geen aoe 428 ” 

There were exhibited to the officers appointed by the Secretary 
to examine the account proofs of large expenditures of money, which, 
together with the payments to the military officers, they held to be 
sufficient to justify them in passing this’ item of 428 bales. These 
expenses, aside from the payments (p. 24) to military officers, aggre- 
gated about $68,000, and the military payments about $29,000. As 
has been already said (supra, pp. 4, 5), these expenses, other than 
the military payments, were properly and necessarily incurred by 
Mr. Johnston in the discharge of his duty as assistant special agent in 
the care and protection of the cotton after its delivery by the contrac- 
tors ; and all these payments, including the military payments, were 
made necessary by the unsettled state of the country, the great accu- 
mulation of cotton which the Railroad Company was unable to trans- 
port, the danger of theft and robbery, and the interference of other 

agents or persons claiming to be agents of the Treasury Department 
and of military officers (p. 25). 

The result of the examination of the account in the office of the 
Commissioner of Customs was that the Commissioner wrote to Mr. 
Johnston a letter dated March 15, 1866, saying, “ your property 
“ accounts as Assistant Special Agent of the Treasury at Columbus, 


, 
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“‘ Mississippi, from May 8, 1865, to March 15, 1866, have this day 
“been examined in this office and passed, there being no difference.” 
| Upon the receipt of this letter Mr. Johnston wrote to the Secre- 
tary, stating that the Commissioner had so written to him, 

and that the military charges had been explained to the 

f satisfaction of the clerk to whom they were referred, and 
-y requesting an instruction to Mr. Draper, at New York, to 
pay him the commissions due upon the sales of such cotton as 
Mr. Draper had received of his collecting. To this the Secretary re- 
plied, under the same date, “I have received your letter of this date 
“‘ advising me that the Commissioner of Customs had favorably re- 
*‘ ported on your property account, and that your explanations of 
: “‘ charges made by certain military officers against you has shown 
‘“‘ them to be without substantial foundation, and asking me to in- 
| “ struct the cotton agent at New York to pay you the commissions 
“ allowed by the regulations of August 18th last, on the sales of such 
“‘ property of your-collection as he has received. It affords me great 
“ pleasure to receive so gratifying a statement in regard to your 
: “ affairs, and I have accordingly this day instructed the Commis- 
“7 ‘‘ sioner of Customs to issue a requisition for your per diem compen- 


“ sation, at the rate of $6 per day, from the date of your appoint- 

‘‘ ment, and for such mileage as you may be entitled to at the rate of 

“ten cents per mile. At present no payments on account of commis- 

‘ “sions or percentage are made to any of the agents of the Depart- 
“ ment, and I deem it inexpedient to make an exception to this rule * 

‘‘ in any case till sufficient time has elapsed to enable me to examine 

g ‘“ and understand the whole matter connected with the collection and 

‘“‘ forwarding of Government cotton. Just now my time is too much 

“ occupied with other matters of vital importance, to afford me an 

‘“‘ opportunity to give your case that consideration which justice to 

s ‘“ yourself, no less than to the Department, requires” (p. 25). Upon 

r the same day the Secretary instructed the Commissioner of Customs 


‘- to pay to Mr. Johnston the amount due him for mileage. 
7 Upon March 16, 1866, Mr. Johnston was directed by the Secre- 
: tary to answer certain charges made in letters received by the De- 
: _ partment from General Agent Mellen. Mr. Johnston, on the. same 
day, replied to these charges in a letter to the Secretary, containing 
the following passage, “I had the honor on yesterday to request you 
“ to instruct Mr. Draper to pay me my commissions, basing that re- 
‘“‘ quest on the assurance that my answers to all charges were satis- 
‘“ factory, and my property account correct, not knowing then of , 
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“these letters from Mr. Mellen. I now beg leave to withdraw the 
‘‘ request until yon are fully satisfied of my every official act.” 

Upon September 6, 1866, Mr. Johnston wrote to the Secretary, re- 
questing that, if there were no longer any reasons for withholding 
the commissions due him from the sale of cotton collected by him 
and forwarded to Mr. Draper, the Secretary would direct payment of 


the same. To this the Secretary replied, upon September 17, 1866, 


that numerous undecided claims upon the cotton collected by Mr. 
Johnston made it inexpedient to award, at that time, the promised 
commissions on the net proceeds of sale. 

Upon January 8, 1867, the Secretary wrote to the Commissioner of 
Customs, “ hereafter in the adjustment of accounts of agents of the 
“ Department who have been engaged in the collectjon of captured 
‘‘ and abandoned property, you will make no requisition in favor of 
“any of them for any balance that may be found due, until the 
“‘ details of such account have been referred to me and you have re- 
“‘ ceived further instructions relative thereto.” Upon March 13, 
1867, the Secretary wrote to the Commissioner of (p. 26) Customs, 
“ referring to your reply of yesterday to my inquiry of the 9th inst. 
“relative to the property accounts of supervising and assistant 
“ special agents, I now request that you will transmit them to the 
“ First Auditor for immediate examination and adjustment.” 

Upon June 4, 1867, Mr. Johnston wrote to the Secretary, “ I de- 
“ sire to be informed whether all claims for proceeds of cotton from 
“my district have been adjusted, and whether there is any 
“ further objection to the payment of my commissions as assistant 
“ special agent of the Treasury Department.” To which, upon June 
12, 1867, the Assistant Secretary replied, ‘ the Secretary directs 
“ me to say that nothing can be done in the matter until the ac- 
“ counts of the New York agency and the various property accounts 
“ of the supervising special agents: are collected and settled, which 
“he has ordered to be done as speedily as practicable.” 

Under date of January 15, 1868, the Secretary wrote to the Com- 
missioner of Customs, “ you are hereby authorized and instructed 
“to issue a requisition on F. E. Spinner, Treasurer and U. S. 
“special agent, in favor of Harrison Johnston, late assistant 
“ special agent, for the sum of $26,785.90, being the balance in full 
‘‘ found due him for commissions on the net proceeds of cotton col- 
“ lected by him and sold in New York on Government account, in 
‘“* accordance with my letter of August 18, 1865. The total amount 
* earned by him under that letter is $31,785.90, on which he has had 
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‘ previously an advance of $5,000. The present requisition is for 
‘* the balance.” This requisition followed an adjustment of the bal- 
ance at that sum, communicated to the Secretary by the Commis- 
sioner of Customs in a letter dated January 15, 1868, requesting a 
remittance to cover the same. This amount was thereupon paid to 
Mr. Johnston. 

On August 16, 1868, the First Auditor addressed to the Commis- 
sioner of Customs a letter containing a detailed statement of Mr. 
Johnston’s property account, stating that he had examined and ad- 
justed the same, charging him with 30,610 bales collected, and 
crediting him with the cotton shipped to Draper, paid to contractors 
in kind and various other items of credit, as in the previous account 
rendered by Mr. Johnston and passed by the Commissioner of 
Customs, and including the following credits: 

‘‘ By cotton sold to pay expenses ............ 55 bales 
Do. do. and proceeds paid miltary 
officers for . protecting cotton from being 
burned and stolen by raiders. ........... 428 bales.” 
At the foot of this account so stated the Commissioner added, 
‘“ Admitted and certified. N. SaraGEent, Commissioner of 
Customs.” 

On February 27, 1869, the Commissioner of Customs wrote to 

Mr. Johnston, “ your account as Assistant Special Agent of 


‘“‘ the Treasury Department at Columbus, Mississippi, on account of | 


‘‘ captured and abandoned property for cotton received and disposed 
“ of has been adjusted and closed on the books of the Department.” 

On May 28, 1866, a resolution was passed by the House (p. 27) 
of Representatives requesting the President to cause to be laid be- 
fore the House statements showing, among other things, the dispo- 
sition made of all captured and abandoned cotton, both during and 
since the war, how sold and to whom, and by whom, and on what 
commission and for what price. In accordance with that resolution 
the President, on February 19, 1867, transmitted to the House a 
report of the Secretary of the Treasury, which, by order of the 
House, was printed as “ Executive Document, No. 97.” This report 
of the Secretary of the Treasury is dated November 8, 1866, and is 
accompanied by tabular statements purporting to give the amount 
of cotton received and disposed of by the several supervising, special, 
purchasing and other agents of the Treasury Department. In this 
tabular statement the number of bales collected by Mr. Johnston 
is stated, and the disposition of them, including “ Number of 
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bales of cotton used to pay expenses in kind, 485 bales.” 
Mr. Johnston’s account, as adjusted in the Treasury Department, 
contained an item of two bales paid to a watchman. This ac- 
counts for the difference between the item of 483 bales in the 
account in question, and the item of 485 bales in the tabular state- 
ments furnished to Congress. 

On March 30, 1868, Congress passed a joint resolution (15 Stat., 
251) providing that all moneys received by any officer or employee 
of the Government from sales of captured and abandoned property 
under or under color of the several acts of Congress providing for 
the collection and sale of such property should immediately be paid 
into the Treasury ; and that any person having the control of any 
money derived from the sale or other disposition of any such prop- 
erty, and failing for thirty days thereafter to pay the same into the 
Treasury, should be deemed guilty ‘of embezzling the public money 
of the United States. 

On February 1, 1875, the President transmitted to the Senate a 
report from the Acting Secretary of the Treasury, in response to areso- 
lution of the Senate passed December 18, 1873, requesting informa- 
tion as (p. 28) to the amount of cotton seized by him, and when sold, 
and where sold, and at what price, and what disposition was made of the 
proceeds, and what amount of expenses had been deducted from the 
proceeds of the sales of cotton, and whether the same were allowed 
by the Department, and in whose favor. This report stated that the 
“amount deducted from the proceeds of the cotton comprises the 
‘“* expenses of collection, rebaling, transportation, insurance, freight, 
‘“‘ expenses of sale, commissions, etc., which were paid to many per- 
‘“‘ sonsemployed to perform theservices and labor by the supervising 
“ and assistant special agents, the agent in New York, and in some 
‘“‘ instances by the Department, upon proper vouchers, now on file 
“ with the accounts of the respective agents which have been exam- 
‘‘ ined and adjusted by the Department.” The fabular statement 
accompanying this report includes the cotton collected by Mr. 
Johnston, and, in showing the disposition thereof, gave the following 
item: ‘“ Number of bales sold and used to pay expenses.... 497.” 
This item included twelve bales which before had been reported as 
lost in repacking, besides the 485 bales mentioned in the tabular 
statement furnished by the Secretary of the Treasury in 1866. This 
report and the accompanying tables were printed by order of the 
Senate as Executive Document, No. 23 (p. 29). 


There is nothing in the suggestion made at the hearing below 
that the account cannot be regarded as_ settled, because it~ 
should have been certified by the First Comptroller instead 
of the Commissioner of Customs. In no event can_ that 
point now be made. The case is within the rule that, where 
a public agent is held out as possessing authority to act, the Gov- 
ernment will be bound by his action (Story on Agency, Sec. 307a ; 
Whitesides vs. United States, 93 U. S., 257; People vs. Stephens, 
71 N. Y., 527). Mr. Johnston, pursuant to the call of the Secretary, 
presented himself at the Department for the purpose of adjusting 
his account. He was referred by the Secretary to the Commis- 
sioner of Customs. He went through the matter with that officer 
who passed the account. Afier this it is too late for the Govern- 
mnent to hold Mr. Johnston upon the ground that he was in- 
structed to go before the wrong officer. So, too, the Auditor 
has settled the account, the balance due Mr. Johnston has been 
paid, and the account has been finally closed. The intermediate 
steps are “mere matters of departmental accounting ” (Chorpenning 
Case, 94 U. S., 397). The final closing of the account is what 
fixes the respective rights of the Government and the individual. 
(infra, pp. 21-24). It is not incumbent upon the defendant to show 
the regularity of all intermediate steps. As final action has been 
had, the intermediate steps will be presumed to have been regular. 
Moreover, the general provisions of the statutes prescribing the 
duties of the Auditor and Comptroller refer clearly to money ac- 
counts alone. These duties are fixed by the act of March 3, - 
1817 (3 Stat., 366). The second section provides that “ all 
“ claims and demands whatever by the United States or against 
“them, and all accounts whatever in which the United States are 
“ concerned either as debtors or as creditors shall be settled and 
“‘ adjusted in the Treasury Department (R. S., Sec. 236). The 
act then provides “ the Auditor shall certify the balances of ac- 
“ counts” (R. S., Sec. 277; 3 Stats., 366, Sec. 4), and the Comp- 
troller shall certify the “ balances of accounts settled by the First 
“ Auditor” (Sec. 269 ; 3 Stats. 367, Sec. 8). These terms “‘ accounts,” 
“ debtors or creditors,” “‘ balances” clearly indicate that the accounts 
in question are money accounts. ‘ 
There is no mention whatever in the Revised Statutes of 


roperty accounts until the subject of the accounts of quarter- 
mater and commissaries is treated in Sec. 1139. 7 


Property accounts were not included within these provisions. 
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Accordingly, the captured and abandoned property act, while pro- 
viding in terms that all accounts “ of moneys received or expended 
in connection therewith shall be audited by the proper accounting 
officers of the Treasury” (Act of July 2, 1864, Sec. 3), is silent 
as to property accounts. The expression of one manifestly ex- 
cludes the other. 

There was, therefore, no provision of law requiring that the 
accounting officers should pass upon the property accounts of these 
Treasury agents. The Secretary is, by law, the head of the Depart- 
ment (R. S., Sec. 233), and is empowered to “prescribe the forms of 
‘‘ keeping and rendering all public accounts and making returns” 
(Sec. 248). The power to appoint agents implies the power to settle 
their accounts in regard to the duties imposed upon them. And the 
Secretary could exercise this power through whatever subordinate 
he saw fit (Miller vs. New York, 109 U. S., 385, 394). 

“ An examination of the act of Marth 3, 1817, and of the duties 
‘“‘ thereby devolved upon the First Auditor and the First Comp- 
“ troller, appears to me to show that the accounts within the pur- 
‘“‘ view of the statute, are money accounts which result in a money 
“ balance in favor of or against the United States. The language 
‘of the statute seems inapplicable to property accounts, and 
‘“‘ the reference to accounts in the act of 1864 is expressly to 
‘‘ accounts for expenses. It is not to be supposed that these 
“ cotton agents who were the appointees of the Secretary, his 
“ subordinates in the transaction of this business, were not sub- 
“ ject at all times to be called upon by some officer or author- 
“ ity to render an account of their transactions, of the cotton re- 
“ ceived by them and of its disposition, and if such accounting 
“could be required of them by any officer, it must have been 
“‘ by the Secretary of the Treasury, from whom their authority 
““ was derived. He certainly acted upon this construction of the 
‘“ statutes during the whole transaction of this business, and in 
‘“‘ this construction I think he was correct. There was no occa- 
‘“‘ sion, therefore, for these property accounts to pass the official 
“‘ scrutiny of the First Auditor and the First Comptroller, un- 
“‘ less the Secretary saw fit to require that to be done. It was 
“competent for him to examine them personally, or through 
“such subordinate in his department as he should designate 
‘“‘ for that purpose, and he designated first the Commissioner of 
“ Customs, and afterwards the First Auditor and the Commis- 
: sioner of Customs” (Referee’s Opinion, pp. 67, 68). 

It is fully shown by affirmative proof that the accounting 
officers acted immediately under the Secretary’s direction (supra, 
pp. 5-9). Even if this did not appear, his authority would be pre- 
sumed from their action. 
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In Wilcox vs. Jackson, 13 Peters, 498, 512, 513, a statute re- 
quired a military reservation to be made by the President. It was, 
in cans nan agg earegy Sion gg The court said, “the 


‘‘ President speaks and acts ugh the heads of the several 
“‘ departments in relation to subjects which appertain to their 
. —— duties. Both military 2 some and Indian affairs, 
‘“‘ including agencies, belong to the War Department. Hence 
“ we consider the act of the War De ent in requiring this 
‘‘ reservation to be made as being in legal contemplation the act 
“‘ of the President.” The same thing is held in the Confiscation 
Cases, 20 Wall., 92. , 

In Rankin vs. Hoyt, 4 How., 327, 335, it was necessary for the 
collector to request the appraisers of customs to take certain ac- 
tion. It was held that, from their yes wage tng action, the re- 
quest would be presumed. And further, that a subsequent 
adoption of the proceedings by the collector was equivalent to 
& prior request. : 

In Minter vs. Crommelin, 18 How., 87, astatute provided that 
the Register of the Land Office could offer for sale no land re- 
served to a Creek warrior, unless specially directed by the Sec- 
retary of the Treasury. The Secretary was authorized to decide 
whether or not-the Indian had abandoned the land. It was held 
that when “sucha reservation was offered for sale, and a patent 
“ issued for it, the presumption is that the Secretary had decided 
‘“ the fact of abandonment, and issued. the order for the same to 
“ the Register.” | 

In Soule vs. United States, 100 U. S., 8, a statute uired 
that the bond of an internal revenue collector sho be 
given under direction of the Secretary. The court said, 
“exception was taken to the instruction that the di- 
‘‘ rection of the Commissioner to execute a new bond must be 
‘“‘ considered as the direction of the Secretary, which is so ob- © 
‘“‘ viously correct as to require no argument in its support, as it 
“is a matter oftommon knowledge that the Commissioner is a 
“ subordinate officer of the Treasury Department.” 

To the same effect are Bagnell vs. Broderick, 13 Peters, 436, 
450; United States vs. Farden, 99 U. S., 10; Wolsey vs. C 
man, 101 U.S., 755, 770; United States vs. Bachelder, 2 : 
15; United States vs. Cutter, 2 Curtis, 617; Thompson vs. 
United States, 9 Ct. of Clms., 187 ; United States vs. Humason, 
8 Fed. R., 71. 

The account of the defendant, then, was duly adjusted and settled 
by the Auditor and Commissioner, acting under the authority of the 


Secretary. 

It is manifest, still further, that the Secretary has approved of 
the settlement made and the account.as settled. No form is prescribed 
by law in which his approval must be expressed, and no special kind 
of evidence is requisite to establish it (United States vs. Speed, 8 
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Wall, 77). Such approval is fully shown by the facts. The 
Secretary sanctions the action of the Commissioner of Customs 
in passing the account in 1866 by directing the payment of Mr. 
Johnston’s per diem and mileage, but expresses his desire to 
personally examine into the whole subject before paying any commis- 
sions. He answers Mr. Johnston’s application for payment of com- 
missions by informing him that nothing can be done until all the 
property accounts of the agents, through whom Mr. Johnston’s cot- 
ton was sent forward, are settled. He expressly directs the Com- 
missioner of Customs to make no requisition in favor of any agent 
for any balance until the details of such account have been referred 
to him, and he has given insiructions with reference thereto. He 
makes a report over his own signature to Congress stating that the 
483 bales have been used to pay expenses. Thereafter he directs 
the transmission of.Mr. Johnston’s account to the Auditor for 
examination and adjustment, ang two «years after the passage of 
the account, orders that Mr. Johnston’s commissions be paid. 


The act of paying the commissions in itself proves that Mr. 
Johnston had accounted to the satisfaction of the Secretary. It 
is expressly provided by statute that “ no money shall be paid 
“to any person for his compensation who is in arrears to the 
“United States until he has accounted for and paid into the 
“treasury all sums for which he may be hable” (R. S., Sec. 
1766). Under familiar rules, therefore, an order by the Secre- 
tary for the payment of commissions proves that he has ascer- 
tained to his own satisfaction that Mr. Johnston has accounted 
for all money for which he may be liable. In the language of 
the referee, “it was undoubtedly the duty of the Secretary be- 
“fore the payment to the defendant of his commissions to 
“ascertain that he had properly accounted for all the cotton 
*“‘ that came into his hands. He could not‘properly or lawfully 
“ allow commissions to an agent who was in default as to cot- 
“ton received, or who had not duly accounted therefor, and, 
“‘in the absence of positive evidence to the contrary, the de- 
‘“‘ fendant is entitled to the presumption that, before the Secre- 
“ tary gave the order for the payment of the commissions, he 
“had ascertained to his satisfaction that the defendant’s prop- 
“ erty account was duly adjusted, and that he adopted the result 
‘“‘reached by the officers to whom he had specially referred 
“the examination of the account ” (p. 69). 


Thereafter, pursuant to the direction which the Secretary had pre- 


viously given, the Auditor and Commissioner adjusted the account. - 


And after all this the Secretary reported to Congress that Mr. John- 
ston’s account had been passed, including the item of 483 bales sold 
and proceeds used to pay expenses. 
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It is, therefore, established beyond question that the account has 
been finally settled, and the Secretary has fully approved the settle- 
ment made including the item now in question. 


The plaintiff rests its present claim chiefly upon the strenuous 
contention that such action would be ineffectual without authority 
of Congress. But there is no such state of facts here. The 
Secretary had authority to allow this item of expense by 
virtue both of his general powers as head of the Department, and 
also of the powers expressly conferred upon him by the statutes in 
regard to captured and abandoned property. These provide that 
‘“‘ all moneys arising from * ~* sales of captured and abandoned 
“property * * shall, after satisfying therefrom all proper and 
“ necessary expenses, to be approved by the Secretary of the Treasury, 
“be paid into the Treasury of the United States” (Act of 1864, Sec. 
3; 13 Stats., 376) ; “the Secretary of the Treasury, with the ap- 
. ** proval of the President, shall make such rules and regulations as 
“ are necessary to secure the proper and economical execution of 
“ the provisions of this act, and shall defray all expenses of such 
“ execution from the proceeds * * of sales of captured and 
‘‘ abandoned property, etc.” (/d., Sec. 11; 13 Stats., 378). 

Some importance was claimed below for a provision contained in 
the act of 1863, that “ any part of the goods or property received or 
“‘ collected by such agent or agents, may be appropriated to public 
“use on due appraisement and certificate thereof, or forwarded to 
“any place of sale within the loyal states, as the public interests 
“‘ may require, and all sales of such property shall be at auction to the 
“highest bidder, and the proceeds thereof shall be paid into the 
“ treasury of the United States” (Sec. 2; 12 Stats., 820). It was 
contended that the Secretary had no power to dispose of the property 
without the formalities of this section. This is without foundation. 
The power to dispose of the property was granted. Under well 
settled rules provisions regarding the manner in which that power was 
to be exercised were merely directory. 


In French vs. Edwards, 13 Wall., 506, 511, the court said, 
‘there are undoubtedly many statutory requisitions intended 
“ for the guide of officers in the conduct of business devolved 
“ upon them, which do not limit their power or render its exer- 
‘‘ cise in disregard of the requisitions ineffectual. Such general- 
‘ly are regulations designed to secure order, system and des- 
“‘ patch in proceedings and by a disregard of which the rights of 
“‘ parties interested cannot be injuriously affected. Provisions 
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“ of this character are not usually regarded as mandatory unless 
| “accompanied by negative words importing that the acts re- 
‘thd ‘“ quired shall not be done in any other manner or time than 
: " that designated.” | 

In People vs. Cook, 14 Barb., 259, inspectors of an 
election had failed, in many respects, to comply with the 
terms of the statute under which they acted. The court held 
that this did not invalidate the election. ‘‘ There are certain 
‘ known, and well settled rules to be observed in the construc- 
“ tion of these statutes which have been settled by our courts, 
‘and which may be regarded as safer guides to courts than the 
“‘ individual private judgment of a judge. And one rule is that 
“ statutes directing the mode of proceeding by public officers 
‘“‘ are directory, and are not to be regarded as essential to the 
*‘ proceedings themselves, unless it be so declared in the stat- 
“ute.” This was affirmed on appeal (8 N. Y., 67), and many 
cases are cited in support ofthe rulé. ‘ 

In Cunningham vs. Cassidy, 17 N. Y., 276, it was held that a 
statute which requires a sale of land under an execution, when 
it consists of known lots or parcels, to be made separately and 
not in gross, is directory, an though a sale made in gross is 
voidable at the instance of the party aggrieved, it is not void. 

To the same effect are Miltenberger vs. Cooke, 18 Wall., 
421; People vs. Peck, 11 Wend., 604; Mohawk R. RB. 
Co., 19 Wend., 143; Marchant vs. Longworthy, 6 Hill, 
; 646; Stmker vs. Kelly, 7 Hill, 9; Rex vs. Locksdale, 1 
| Burr., 447; Pearse vs. Manice, 2 Ad. & E., 94; Potter’s 
a Dwarris on Statutes 222, 226, note; Bishop on the Written 
= Law, Sec. 225. 

Moreover, the power to dispose of the property and pay the 
expenses with its proceeds, carries with it the power to use the prop- 
erty itself for that purpose. The essence of the thing is the power 
to pass the title. As the Secretary could do that and pay expenses 
with the proceeds, he clearly could pass the title in payment of 
expenses. 

TheSecretary’s general powers under these acts are recognized 
in Lamar vs. McCulloch, 115 U. S., 163. In that case special 
authority had been conferred by the Secretary upon an individ- 
ual to act for the Government in collecting and securing certain 
designated lots of cotton. The point was made that this was 
inconsistent with the general instructions upon the subject. It 
was held that, notwithstanding these instructions, the Secre- 
tary had the night to give the special authority which he did. 


This was a power which the Secretary assumed to exercise, not 
only in this instance, but also in authorizing payments in kind to 
contractors to the extent of many thousand bales. And that, too, 
without any expression of disapproval from Congress, although the 
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_ facts were reported to it (pp. 28, 29). At this late day, if there were 
‘ any doubt regarding his power, such contemporaneous con- 


struction by the officer charged with executing the provisions of the 
act, would be deemed controlling. 


‘* In the construction of a doubtful and ambiguous law, the 
“‘ contemporaneous construction of those who were called upon 
“ to act under the law, and were appointed to carry its rovis- 
“ions into effect, is entitled to very great respect.” wards 
vs. Darby, 12 Wheat., 206, 210. 

“ The construction given to a statute by those charged with 
“ the duty of executing it is always entitled to the most re- 
‘‘ spectful consideration and ought not to be overruled without 
“cogent reasons. The officers concerned are usually able men 
ae — of the subject.” United States vs. Moore, 95 

U.S., 760. 

In United States vs. Pugh, 99 U. S., 265, 269, this rule was 
followed in determining whether the proceeds of captured prop- 
erty, sold prior to the act of 1863 and not in accordance with 
its terms, were recoverable from the Government under that act. 
The court stated that the practice of the executive departments 
had been to treat. such proceeds similarly to the proceeds of 

roperty sold after passage of the act, and that this view 

ad been followed by the Court of Claims. ‘ While, therefore, 
“the question is one by no means free from doubt; we are not 
“ inclined to interfere at this late date with a rule which has 
“been acted upon by the Court of Claims and the Executive 
“ for so long a time.” 

‘‘ A contemporaneous construction by the officers upon whom 
‘“‘ was imposed the duty of executing those statutes is entitled 
“to great weight; and since it is not clear that that construc- 
‘“‘ was erroneous, it ought not now to be overturned” United 
States vs. Philbrick, 120 U. S., 52; 59. 

Further applications of this rule of construction are to be 
found in United States vs. Gilmore, 8 Wall., 330; United States 
vs. Alexander, 12 Wall., 177 ; Peabody vs. Stark, 16 Wall., 240; 
Smythe vs. Fiske, 23 Wall., 374; Hahn vs. United States, 107 
U. S., 402; Brown vs. United States, 113 U. S., 568. 


Nor can objection be made to the allowance upon the ground of 
its purpose. It was urged upon the trial that the allowance was 
illegal because purporting to be made on account of payments to 
military officers. This claim has become unimportant, because it is 
now established that the item of cotton was allowed upon the faith 
of payments for expenses in the ordinary course of business which 
were equal in amount to the proceeds of the cotton (supra, p. 7; 
Record, p. 71). And as to their legality no question is made. 

But, in any event, no such objection to the Secretary's allowance 
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is now available. The rule is familiar that, when an illegal contract 
has been executed, neither party is entitled to relief (Spring Co. vs. 
Knowlton, 103 U. S., 49 ; First National Bank vs. Stewart, 10 7U.S., 
676). And a principal cannot compel repayment by an agent of 
money designed for an illegal purpose, if it has been applied on the 
principal’s order to the illegal purpose (Wharton on Agency, Sec. 
250; Hastelow vs. Jackson, 8 B. & C., 222). When, therefore, 
the Secretary approved, the whole matter became and was fully 
executed. It may be urged that the arrangement cannot be deemed 
to have been executed because the Secretary lacked power to make 
it. But the same point might be made in the case of every executed 
illegal agreement because, of necessity, the parties have no power to 
make it. And it is, on the contrary, well settled that executive officers 
have power to bind the Government within the general scope of their 
duties by their approval of aation had by inferior officers without 
authority of law. Such executive officers are, gquoad hoc, the Govern- 


ment. 

In Cooke vs. United States, 91 U. S., 389, certain treasury 
notes were bought by the Assistant Treasurer at New York, 
subject to redemption by the Treasurer of the United 
States. This was an action to recover back the amount paid 
upon them by the Assistant Treasurer on the ground that they 
were forged, or if genuine had been issued without authority. The 
court said, “ the notes in question are not made payable at any 
‘‘ particular place ; consequently they are in law payable at the 
“treasury, and this is at the seat of Government and in the 
“ Treasury Department. In this department the Secretary re- 
‘“‘ presents the Government. His acts and his omissions, within 
“the line of his official duties, are the acts or omissions of the 
‘* Government itself; and in all commercial transactions his 
‘‘ official negligence will be deemed to be the negligence of the 
“Government.” It was, accordingly, held, that, if these 
were genuine treasury notes surreptitiously put in circulation 
by public officers having general authority to issue such 
notes, the Government would be liable. 

In Miltenberger vs. Cooke, 18 Wall., 421, a statute required 
that all taxes should be paid in money. A collector of internal 
revenue, received payment of certain taxes in acceptances. In ad- 
justing his account the Treasury Department allowed it to re- 
main open to see whether the acceptances could be collected. 
This was an action upon one of the acceptances, and the defense 
was made that it was illegal. The court said, “‘ conceding that 
‘‘ the transaction was illegal, the statutory provisions relied upon 
‘“‘ by the plaintiffs in error are for the protection and benefit of 
‘“‘ the United States, and it was for the latter to object or not as 
“they deemed proper. In this view of the case they could 


‘* have repudiated the transaction and called upon Caruthers & 

“ Co., (the parties who had paid the tax), for payment. With 

“ full knowledge of the facts they chose not to do so. The 

“‘ matter was one between them and their agent. The option to 
“‘ object belonged to the Government, and cannot be exercised 
“ by those who have not and could not have been injured.” 
This case, therefore, holds that the executive officers of the 
Government have power to waive the benefit of a statutory 
provision for its benefit. 

In McKee vs. United States, 97 U. S., 233, the quartermas- 
ter’s department had entered into a contract for the furnishing 
of certain supplies, and had covenanted to protect the person 
and property of the contractor while engaged in the effort to 
perform the contract. The accounting officers had recognized 
a claim for damages arising from an alleged failure by the Gov- 
ernment to furnish such protection. e court said “it is 
‘* doubtful whether the contracting officer had authority to 
“ promise so much. But to this extent the accounting officers 
“ of the Government and the quartermaster-general have ratified 
‘“‘ and confirmed it.” 

In Buron vs. Denman, 2 Exch., 166, the defendant, a naval 
officer, had converted property of the plaintiff. The defendant's 
action was subsequently approved by the officers of the Govern- 
ment. It was held that this ratification relieved the defendant 
from liability for the conversion and substituted the Govern- 
ment to such liability. , 

To the same effect are Rankin vs. Hoyt, 4 How., 327, 335 ; 
Fremont vs. United States, 2 Ct. of Clms., 461; Tenney vs. 
United States, 10 Ct. of Clms., 269; Neal vs. United States, 14 
Ct. of Clms., 280 ; People vs. Stephens, 71 N. Y., 549, 560. 

Still further, it is a conclusive answer to any objection as to the 
legality of the allowance that, as will be seen hereafter (infra, pp. 
24-27), the Secretary had full power to pass finally upon the entire 
subject of expenses. That power was conferred in unrestricted 
terms. The test of whether or not an allowance was legal is, there- 
fore, whether or not the Secretary appreved it. If he did, its le- 
gality is not open to question. 

With full authority to so act the accounting officers and the Sec- 
retary have, then, approved and allowed the item in question. 
This action upon their part has been ratified and approved by 
Congress itself. The House of Representatives, upon May 28, 
1866, requested the President to furnish it with statements, showing 
the amount of cotton collected and the disposition made there- 
of. The President, accordingly, transmitted to the House such 2 
statement, showing, among other things, that the 483 bales in ques- 
tion had been used in payment of.expenses. In the course of the 
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debate which followed the attention of the House was called to the 

fact that the Secretary had made allowances for moneys paid to mil- 

itary guards (66 Cony. Globe, 1763). Thereafter Congress: passed 

the joint resolution above mentioned. This provided that all moneys 

which had been received by any officer or employee of the govern- 

ment, or any department thereof, from sales of captured and aban- 

doned property, under or under color of the several acts of Congress 

providing for the collection and sale of such property should be im- 

mediately paid into the Treasury (15 Stat., 251). Subsequently the 

facts regarding the disposition made of this cotton were again 

reported to Congress. No action has ever been taken by it question- 

ing in any way what had been done. Congress thus acquiesced 
therein. 

“ These two reports to Congress in connection with the joint 

“ resolution of March 30, 1868, may have cured any defect or 

“ want of power on the part of the Secretary in uging cotton to 

‘“‘ pay expenses, or in allowing such dse by an agent, instead of 

“ having the cotton sold in strict compliance with the act, and 

“ paying the expenses out of the proceeds. If it were a case of 

“ «a merchant and his agent instead of being the case of the 

“‘ United States and its officer, there would be no question, I 

“ think, that what took place was equivalent to an acquiescence on 

“ the part of the principal in such use of the property. Thus, if 

“a merchant owning this cotton in the Southern states had 

“ directed his agent to have it collected and sold and the pro- 


“ ceeds applied, so far as was necessary, to the payment of the © 


“‘ expenses, and, thereafter, the merchant having called upon his 
“ agent to account for the cotton collected and its disposition, the 
‘‘ agent reported, among other things, that a certain part of the 
‘‘ cotton had been used to pay expenses, and thereupon the 
‘‘ merchant had given further instructions to his agent to the 
“ effect of the joint resolution of March 30, 1868, namely that he 
“ should pay over to the merchant all moneys remaining in his 
“ hands, the proceeds of sale or other disposition of the cotton, 
“ and had been silent as to the unauthorized use of part of the 
“ cotton for the payment of expenses, I think the proper con- 
*‘ clusion would be that he waived the irregularity as to such 
“ use of the cotton, and ratified the act. I see no reason why 
“ a different rule in.such a matter should obtain between the Gov- 
“ ernment and its officers” (Referee’s Opinion, p. 71). 


It is clear, therefore, that Mr. Johnston’s account has been duly 
settled, and the item in question duly allowed by the plaintiff. 


There is not a particle of proof in the record that any fraud was 
practiced in the settlement of the account. The referee is “clearly of 
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the opinion ” that nothing of the sort was shown (p.70). It does not 
appear that Mr. Johnston misrepresented or concealed a single fact. 
On the contrary, it affirmatively appears that the officers of the 
Department were fully informed of all facts relating to the 428 bales 
of cotton in question and that the information given to them was 
true (pp. 24, 25). No mistake of fact is alleged. Even the language 
employed in the statement of the account to the effect that the pro- 
ceeds of 428 bales had been paid to officers and garrisons, to which 
much weight is attached by plaintiff, was employed at the suggestion 
of the accounting officers and with full knowledge upon their part of 
the actual facts (p. 24). : 

The settlement, therefore, is conclusive as an account stated. For 
“‘where an account is settled by the parties themselves, and there 
“is no unfairness, and where all the facts are equally well known 
“ to both sides, their adjustment is final and conclusive” (Hager vs. 
Thomson, 1 Black, 80, 93). “An account stated cannot be 
“‘ impeached except for fraud or mistake” (Oil Company vs. Van 
Etten, 107 U. S. 325, 334). And these rules are applicable to the 
Government equally with the individual (United States vs. McKnight, 
98 U. S. 179; United States vs. Smith, 94 U. S. 214; United States 
vs. Corliss Co., 91 U. S. 321; People vs. Stephens, 71 N. Y. 549, 560). 

Indeed, settlements of the character of this have even greater force. 
For where an account has been passed by the officers of the Govern- 
ment, acting within the general scope of their duties, and the settlement 
made has been acquiesced in by both parties and carried into full effect, 
the credits allowed by the Government are conclusive against any col- 
lateral attack. If they are subject to re-examination at all, it is only, 
by appropriate remedies in equity founded upon sufficient grounds 
for equitable relief, such as fraud or mistake. This rule is inde- 
pendent of express statutory provisions. to that effect, and arises from 
the fact that the settlements are made by public officers charged by 
law with the duty of making them. | 

In U. S. vs. Jones, 8 Peters, 375, the court said, “ accounting 
‘‘ officers of the Treasury act upon the accounts and give the 
“ credits as entered their official sanction. The vouchers of an 
“ individual are all submitted to these officers and their decision 
“has always been considered as conclusive upon the Govern- 
“ ment, but not so against the individual. The law expressly 
23 — that rejected items may be allowed by the court. 
“ The defendant is entitled to a certified statement of his credits 
“as allowed by the accounti 


“ claim the full benefit of them im a suit by the Government; 
‘‘ and under no circumstances has the Government a right to 


officers, and he has a right to - 
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‘‘ withdraw credits which have been fairly allowed. * * 
“In the performance of their official duty the Treasury 
“ officers act under the authority of law; their acts are 
“public, and affect the rights of individuals as well as 
“those of the Government. In the adjustment of an ac- 
“ count they sometimes act judicially, and their acts are all 
“ recorded on the books and files of the Treasury Department. 
“ So far as they act strictly within the rules prescribed for the 
‘“‘ exercise of their powers, their decisions are in effect final : for, 
“ if an appeal be made, they will receive judicial sanction. Ac- 
“ counts to the amount of many million dollars annually come 
“under the action of these officers. It is, therefore, of great 
‘importance to the public and to individuals that the rules by 
“ which they exercise their powers should be fixed and known.” 

United States vs. Bank of the Metropolis, 15 Peters, 377, 
has been reliéd upon by plaintiff. But an examination of the 
case shows that it is in nd way Similar to thé present, and. 
that the language especially relied upon was purely obiter. 
The action was upon certain conditional acceptances 
of the Post Office Department. The court held that there 
had been no breach of the condition, and that the acceptances 
were, therefore, binding. It then went on to say that allow- 
ances were binding upon succeeding executive officers, but, where 
an entirely illegal allowance had been made, an action might be 
brought to test the law. The allegation was that an allowance 
had been made contrary to an express prohibition of statute 
binding upon the head of the department, and the observation 
of the court was made with regard to an allowance before any 
final settlement. It should be observed that the court did not 
say what form of action or suit should be brought. 

The Chorpenning Case, 94 U. S., 397, has been relied 
upon by the plaintiff. Examination shows that it is an au- 
thority in favor of the principle now claimed. The facts were 
that an act had been passed instructing the Postmaster General 
“to investigate and adjust” the claim. The Postmaster 
General found a _ certain sum due to the claimant. Con- 
gress then repealed the resolution under which the Postmaster 
General had acted, and enacted that no part of the appropriation 
for the Post Office Department should be “ applied to the pay- 
ment of the Chorpenning claim.” This action was brought upon 
the claim that the determination of the Postmaster General con- 
clusively established the claim. The court said, “ the reso- 
*‘jution was wholly unilateral. It contained no stipulation 
‘“‘ of payment, express orimplied. Congress, for its own reasons, 
*‘ simply directed an examination and adjustment. It gave no 
“‘ promise and came under no obligation to the other party, and 
* asked and received none from him. The Government and the 
“ claimant stood and continued to stand wholly independent of 
“each other. The Government could at any time before pay- 
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“‘ ment recall what it had done, and the claimant was at libert 
“‘ up to the same period, to refuse concurrence and assert aliu 

“ his legal rights, if any he had. Prior to that time, there could 
“be no vested right and no commitment of either party, not 
** subject to the exercise thereafter of such discretion, - 
“ tive or negative, as might be deemed proper.” The court, 
then, said, in substance, that the mere allowance of the account- 
ing Officers is not conclusive until it is finally acted upon, that is, 
has received the Secretary’s sanction by payment or otherwise. 
The implication is plain that when such final action has been 
had it is conclusive. 

In McKee vs. United States, 12 Ct. of Claims, 504, the whole 
subject was carefully considered in the light of the Chorpenning 
case. In that case the United States set up, by way of counter- 
claim, an item which had been approved by the accounting 
officers and claimed that its allowance was unlawful. The 
court, (Nott, J.), after stating that such a claim had never be- 
fore been asserted (p. 533) laid it down as the rule that “‘ where 
‘“ the accounting oflicers of the Treasury are authorized to settle 
‘‘ an account or claim against the Government, a mistake of law 
“ committed incidentally in the adjustment will not, after pay- 
“ ment of the balance found to be due, affect the finality of the 
‘* settlement or entitle the Government to recover the money 
“ back ex equo et bono” (p. 534). An opinion was rendered also 
by Richardson, J., in which the view is expressed that where 
there are “ accounts passed upon and settled by the accounting 
“ officers and the balances certified to the heads of departments 
“to which they relate, and by them directed to be paid, ahd 
“ then paid by warrant drawn on the Treasury according to law, 
“and the payment acquiesced in by the claimants, such settle- 
‘‘ ments should be held final and conclusive on the Government, 
“ unless impeached by fraud or mistake, as in like cases between 
‘“‘ individuals.” The doctrine of the conclusiveness of such 
settlements does not rest merely upon the conclusiveness of 
these decisions, for until they are consummated by actual 
payment they are not binding and conclusive. It is only when 
payment has been made on the requisition of the head of a de- 
partment, and the warrant of the Secretary of the Treasury, 
sanctioning and giving effect to the action of the accounting officers, 
each acting strictly within the jurisdiction conferred upon him 
by law, and the settlement thus consummated has been ac- 
quiesced in by the claimant, that it would seem to be bindi 
and conclusive in like manner as settlements between indi- 
viduals. The opinion distinguishes this from the McElrath 
case (102 U. S., 426) upon the ground that there the allowance 
was made to one who was not an officer at all. Upon ap- 
peal (97 U. S., 233) it was held that the counterclaim was not 
available for the reason that the construction upon which the 
claimant insisted, had been “ ratified and confirmed by the ac- 
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counting officers of the Government and the Quartermaster 
General.” The case, therefore, held that the action of those 


officers was conclusive. 
To the same effect are U. S. vs. Kuhn, 4 Cranch, C. C. 401; 


Haddock vs. Kelsey, 3 Barb., 100; Mullett vs. United States, 


21 Ct. of Clms., 485. | 
The result of the authorities is Well stated by the referee. 


“In regard to money accounts it has been held that the mere 
“ fact that an account has passed the accounting officers of the 
‘‘ Government is not conclusive, or even prina facie, evidence 
“ against the Government of the correctness of the account, in 
“a subsequent litigation between the parties ; but if the same is 
“ acted upon and made the basis of a final settlement and adjust- 
“ment of the account, andthe balance so found due is actually 
“ paid by order of the proper officer or departnitnt, such settle- 
“ ment or payment, in the absence of fraud and of a mistake of 
“ fact, is conclusive upon the Government as it would be upon 
“ an individual in the like case, and, even though the officer or 
“ department acted under a mistake of law in arriving at such 
‘“‘ balance, such mistake is, in the absence of fraud, no ground 
‘for a recovery of a balance so paid by the United States” 
(p. 68). 
The accounting was, therefore, under well settled general rules, 
final as to all matters within its scope, including the cotton now in- 


volved. 


Still further, by reason of the special provisions of the statute 
the allowance by the Secretary of this item cannot be questioned 
here. These were that “all moneys arising from * * sales of 
“captured and abandoned property * *_ shall, after satisfying 
“ therefrom all proper and necessary expenses, fo be approved by the 
“Secretary of the Treasury, be paid into the Treasury (Act of 1864, 
Sec. 3; 13 Stats., 376); ‘‘ the Secretary of the Treasury, * * 
‘shall make such rules and _ regulations as are necessary to 
“secure the proper and economical execution of the pro- 
“visions of this act, and shall defray all expenses of such 
‘execution from the proceeds * * of sales, etc.” (/d., Sec. 
11; 13 Stats., 378). The first section cited confides it to the 
Secretary to determine what are proper and necessary expenses. 
The second confirms this power. Under that, the Secretary is to de- 
termine what are expenses of a proper and economical execution of 
the provisions of the act, and he has power to defray them. He 
is constituted sole judge of what are the expenses of such execu- 
tion. Under familiar general rules this discretion is exclusive and 
its exercise is final upon the questions embraced within it. 


The intention of Congress that the Secretary should be 
clothed with full discretion in regard to these expenses is man- 
ifest from another section of the act. It will be remembered 
that the act provides for a system of purchasing the products of 
the insurrectionary states and selling them. ‘“-The moneys 
arising therefrom,” the act continues, “after payment of the ~— 
“‘chase money and the other expenses connected therewith, s 
‘“‘be paid into the Treasury ” (Sec. 8). But when the actcomes . 
to captured and abandoned property very different language is . 
used. The expenses which are to be satisfied before paying 
those proceeds into the Treasury are “ proper and 
“ expenses, to be approved by the Secretary of the Treasury 
(Sec. 3) ; “‘ expenses of the proper and economical execution of 
“ the provisions of the act ” (Sec. 11). This difference clearly 
indicates that, under the latter sections, the Secretary was 
charged with the duty of deciding upon the expenses incurred. 

The Secretary having allowed an item of expense, the courts can- 

not inquire into the matter. His allowance is conclusive, both as to 

the fact of the expenses and as to their necessity and propriety. 

The principle that discretion conferred upon an executive officer is 
exclusive, and cannot be collaterally reviewed by the courts, is sup- 
ported by a long succession of decisions of this court in a great 
variety of cases. 

In Martin vs. Mott, 12 Wheat., 19, it was held that the au- 
thority to decide whether the exigencies contemplated by the 
constitution in which the President has authority to call forth | 
the militia “to execute the laws of the Union, suppress insur- 
“rection and repel invasion,” have arisen, is vested exclusively 
in the President, and his decision is conclusive upon all other 
persons. The court said, “whenever a statute gives a discre- 
‘“‘ tionary power to any person, to be exercised by him upon his 
‘“‘ own opinion of certain facts, it is a sound rule of construction, 
“ that the statute constitutes him the sole and exclusive judge of 
“‘ the existence of those facts * * It is no answer that such a 
“ power may be abused, for there is no power which is not sus- 
‘“‘ ceptible of abuse. The remedy for this, as well as for all other 
‘“ official misconduct, if it should occur, is to be found in the con- 
‘* stitution itself.” 

In Dorsheimer vs. United States, 7 Wall, 166, a statute 
conferred upon the Secretary of the Treasury power te remit 
penalties whenever in his opinion they had been incurred 
without wilful negligence or intentional fraud. It was held, 
where such a remission had taken place, that this was a discre- 

_ tion intrusted to the Secretary alone, and there could be no ap- 

peal from it to the courts. 

In United States vs. Speed, 8 Wall., 77, a statute provided 
that a public officer must advertise for proposals before making 
contracts for furnishing of supplies, but that, when immediate 
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delivery or performance was required by the public exigency, 
purchase might be made without advertisement. The court 
said, “ the statute, while requiring such advertisement as the gen- 
“ eral rule, invests the officer charged with the duty of procuring 
‘“‘ supplies or services with power to dispense with advertising, 
‘if the exigencies of the public service require immediate de- 
“livery or performance. It is too well settled to admit of dis- 


“ nute at this day, that where there is a discretion of this kind 


‘ conferred on an officer or board of officers, and a contract is 
‘‘ made in which they have exercised that discretion, the validity 
“ of the contract cannot be made to depend upon the wisdom or 
“ skill of the discretion.” 

In United States vs. Wright, 11 Wall., 648, a statute pro- 
vided that “‘ whenever by rtason of the presence of a military 
“or naval force near any post office, unusual business accrues 
‘‘ thereat, the Postmaster General is hereby required to make a 
“ special order allowing proportionately reasonable compensation 
“to the Postmaster, and for clerical services, during the period 
“‘ of such extraordinary business.” The court said, “‘ the section 
“ did not go further and prescribe rules to govern the action of the 
‘“* Postmaster General, nor did it seek to interfere with the judi- 
“ cial discretion of that officer. Congress constituted him the 
“sole judge to determine not only whether the -xigencies in the 
“ case had arisen, but, if they had, the manner and extent of the 
“ allowance, and it is not competent for a court or jury to revise 
“ his decision ; nor is it re-examinable anywhere else, as there 
“is no provision in the law to that effect. ‘It may be safely 
“« * Jaid down as a general rule,’ says Story, Judge, ‘ that where 
“ * a particular authority is confided to a public officer to be ex- 
** * ercised by him in his discretion, upon an examination of facts 
‘© * of which he is made the appropriate judge, his decision upon 
** < those facts is, in the absence of any controlling provisions, 
“ “absolutely conclusive as to the existence of those facts.’ Al- 
len vs. Blunt, 3 Story, 742.” 

In Hall vs. United States, 91 U. S., 559, authority was given 
by statute to the Secretary of the Treasury to make such allow- 
ances to collectors of internal revenue as might be reasonable 
in addition to those fixed. The court said, “the power to 
‘“< be exercised in that behalf is one vested in his discretion, both 
“as to time and amount. * * No appeal lies from his dis- 
** cretion in that regard, either to the accounting officers of the 
“Treasury or to the courts. Instead of that, his decision is 
“ final, unless reversed by Congress.” 

In recent cases regarding patents for lands these rules 
have been laid down with much force. Such are Johnson vs. 
Towsley, 13 Wall., (2; United States vs. Throckmorton, 98 U. 
S., 61, affg. 4 Sawyer 42; Vance vs. Burbank, 101 U.S., 514; 
Smelting Co. vs. Kemp, 104 U. S., 636 ; Steel vs. Smelting Co., 
106 U. S., 447. 
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So, too, in cases of mandamus or injunction it is uniformly 
held that executive discretion is not su ject to control by.the 
courts. Thus in Decatur vs. Paulding, 14 Peters, 497, 515, it 
is said, “the court could not entertain an appeal from ‘the de- 

‘ cision of one of the secretaries, nor revise his judgment in any 
“‘ case where the law authorized him to exercise discretion or 
‘“‘ judgment, nor can it, by: mandamus, act directl — oo 
“‘ officer, and guide and control his judgment or di 
“ the matters committed to his care in the ordinary discharge 
** of his official duties.” Similar cases are Marbury vs. 
1 Cranch, 137 ; United States vs. Seaman, 17 How., 225; State 
vs. J: ohnson, 4 Wall, 475; Commissioner vs. Whiteley, 4 Wall, 
522 ; United States vs. Commissioner, 5 Wall., 563 ; Gaines vs. 
Thompson, 7 Wall., 347. 

To the same effect are Ross vs. Reed, 1 Wheat., 482; United 
States vs. Morris, 10 Wheat., 246; Patterson vs. Winn, 11 
Wheat., 380 ; Philadelphia Co. vs. Stim , 14 Peters, 448; 
Wilkes vs. Dinsman, 7 How., 89; Uni States vs. Kauffman, 
96 U. S., 571; Gould vs. ‘Hammond, 1 MacAll, 235; The 
Acorn, 2 Abb. U. S., 434; Buckler vs. United States, 20 Law 
Reporter, 630 ; Chorpenning’ s Case, 3 Ct. of Clms., 140 ; 
Fairchild’s Case, 12 Ct. of Clms., 296 ; Marshall vs. United 
States, 21 Ct. of Clms., 307; Vanderheyden vs. Young, 11 
Johns., 151; Walker vs. Deveraux, 4 Paige, 229; King vs. 
Mayor, 3 B.& Ad., 271 ; Royal Bank vs. Turquand, 6E. & B., 
327. 

The matter of expenses in the execution of the provisions of the 
act was the precise thing committed to the discretion and judgment * 
of the secretary. In the words of the referee, “the Secretary had 
“ authority and jurisdiction to settle and adjust the defendant's 
“ property account, and this he did, making this offset or allowance. 
“ He, thereby, necessarily passed and approved the expenses in 
‘‘ question, both as to their nature as necessary and proper and as 
“ to their amount, and by the statute this question was confided to 


‘“‘ his exclusive determination ” (p. 68). 
The plaintiff has, therefore, finally and conclusively approved the 


disposition made of the cotton now involved, and allowed the same 
to defendant as a proper and necessary expense of the business. 


The transactions involved took place in 1865. This action 
was not begun until 1879, nearly fourteen years afterward. The 
action is founded wholly upon information furnished by defend- 
ant himself to the Treasury Department in 1866, and which has been 
there ever since. Its object is to repudiate the action taken 
at the time by the executive officers of the Government upon the 
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facts now involved. Plaintiff’s claim has dwindled to the .conten- 
tion that those officers had no power to allow the cotton now 
in question to Mr. Johnston upon his accounting. If this conten- 
tion be correct the effect will be that defendant will be deprived of 
the allowance then made to him on account of his necessary 
and proper expenses. He will have spent his money in the plain- 
tiff’s business, but it will have, after the ‘lapse of twenty-one years, 
wrested away from him the reimbursement which was his due. 

The effort is to defeat, at the suit and in the interest of a “ con- 
tractor” or informer, an allowance in payment of a just debt of the 
Government made long ago by plaintiff's executive officers and rati- 
fied and approved by Congress itself. Under any circumstances this 
would be monstrous. In this dase it Has not the slightest foundation 
inlaw. For, as has been seen, nineteen years ago Mr. Johnston’s 
account was lawfully and finally settled and allowed. 


B. H. Bristow, 
Davin WILLCox, 
Of Counsel. 
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Supreme Court of the United States. 


THe Unnep Srartes, 


Plaintiff i No. 112. 
Pekin “pasar October Term, 
1887. 


HARRISON JOHNSTON. 


Supplement to the Brief for the Defendant in Error. 


The miscellaneous use of abusive language and of baseless insin- 
uations has constantly been the chief dependence of the person who 
misuses the name of the Government in this case. Such was the 
character of the prosecution at the beginning when every variety of 
dishonesty was recklessly charged in the bills of particulars although 
unsupported by a scintilla of evidence. At the end, in the brief 
filed in the name of the plaintiff in error this course is still pursued. ° 

Much importance is sought to be given to the matter of pay- 
ments to military officers which, with characteristic recklessness, are 
assumed to have been made for the purpose of “ debauching” them 
(pp. 13, 31), of “ tempting them to acts of lawlessness and rapacity ” 
(p. 31). But the answer to the rhodomontade upon that subject is 
easy. (1) The Secretary of the Treasury was, by law, the sole judge 
of the necessity and propriety of expenditures made. As is said in 
plaintiff's brief, “ the administration of the whole subject of cap- 
‘‘ tured and abandoned property was committed to the Secretary of 
“ the Treasury, and is as specially under his control as anything 
“could be” (p. 39). He has approved -these expenditures. (2) 
Aside from this, it is conclusively found that they were proper and 
necessary. ‘“ All these payments, including the military payments, 
‘“‘ were made necessary by the unsettled state of the country, the 
“ great accumulation of the cotton which the railroad company was 
“ unable to transport, the danger of theft and robbery, and the inter- 
“ ference of other agents, or persons claiming to be agents, of the 
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“Treasury Department and of military officers. These military pay- 
‘‘ ments were all made in the bona jide belief that they were neces- 
“ sary to protect the interests of the United States in the cotton, to 
“‘ secure increased vigilance, or to prevent connivance with parties 
“ interfering with or attempting to interfere with the cotton” (Rec- 
ord, p. 25). (3) And, still further, the expenditures upon which the 
cotton was allowed, aside from the military payments, were equal to 
the net proceeds of the cotton which remained in Mr. Johnston’s 
hands. So that the credit to him of the cotton was not dependent 
upon the military payments. 
The cotton, it will be remembered, was all used in paying ex- 
penses at Mobile. Then Mr.- Johnston drew upon Seapets for 
for these expenses to the extent of $68,000 (Record, p. 23). 
But his expenses in the country, aside from military pay- 
ments, amounted to that sum (p. 25). And these expenses 
other than military payments were the foundation of the action 
of the ofticers of the Treasury (Record, pp. 24, 25, 58). 


A loud outcry of fraud is kept up throughout the brief. Counsel 
is, of course, aware that the referee's findings are conclusive ; that 
there is no finding whatever of fraud in the case, and that the opin- 
ion, which counsel seemed to regard as part of the findings, states 
explicitly that nothing of the sort was shown (Record, p. 70). Yet 
the hope seems to be indulged that vociferous assertion may be 
mistaken for fact. Buta single circumstance now before the court 
is relied upon as showing any fraud. The proceeds of the cotton 
were used in the first instance to pay bills at Mobile. An arrange- 
ment was made that expenses ‘of this character should be paid by 
drawing upon the cotton agent in New York. Accordingly the bills 
already paid were surrendered and receipted bills taken distributing 
the charges among the shipments made, so that drafts could be 
drawn for the expenses paid upon each lot of cotton separately and 
accompanied by the required vouchers (Record, pp. 23, 56). 

The ridiculous assertion is made that this was done to con- 
ceal the fact that cotton had been sold (pp. 7, 30). It is not 
suggested how the fact that one set of receipted bills was ex- 
changed for another could indicata what had been done with 
the cotton remaining unshipped. 

Mr. Johnston then drew upon the cotton agent at New York for 
these expenses. Among them were included expenses amounting to 
$68,000 which had been previously paid with the proceeds of the 
cotton (Record, pp. 23, 24). The drafts, therefore, placed in his 
hands the sum of $68,000—not $150,000 (Plaintiff's Brief, p. 10)—for 
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which he was accountable.. That nearly reimbursed him for expenses 
which he had already paid in transacting the business in the country 
(Record, pp. 23, 25) and which could not be mude the subject of 
drafts because, by reason of their general character, they could not 
be apportioned among the particular lots of cotton. And, when the 
proper time came, the one was offset against the other. These 
simple mercantile transactions are noisily stigmatized as a fraud 
with various offensive adjectives (pp. 7, 8, 10, 30). It is not claimed 
and, in view of the findings, and the actual facts, cannot be claimed 
that a single dollar of the Government’s money was diverted from 
payment of its debts. There is not a suggestion in the findings that 
the precise facts were not known to every Government officer. It 
appears that, in drawing for expenses at Mobile, Mr. Johnston was fol- 
lowing the exact arrangement with the general cotton agent (Record, 
p. 23). The plaintiff's precise present contention is that the pro- 
ceeds of the cotton were Mr. Johnston’s money, not that of the 
Government; that is, that he had converted the cotton. And yet it 
stakes its case upon the claim that it was a hideous fraud upon hia 
part to use that money in payment of expenses in the country rather 
than in payment of expenses at Mobile for which he had been directed 
to procure reimbursement otherwise. This is simply puerile. 

Even if this circumstance had the character claimed, it would 
make no difference in the result of this case. The defendant is re- | 
lying upon a final settlement of his account. This has been proved 
and found as a fact. If it is to be impeached for fraud, the burden 
of so doing is upon plaintiff. The author of the brief for plaintiff in 
error seems to think that there is some presumption which relieves 
him of this burden. He talks of a “ presumption of fraud and false- 
hood ” (p. 34) and says that “every presumption is against ” the de- 
fendant (p. 35). He seems not to have heard of the rnle that fraud 
is never presumed but must always be proved. What, then, does 
the case contain to show that a single fact was concealed from the 
officers who settled Mr. Johnston’s account, that a single fact was 
misstated to them, that they acted in ignorance of a single fact ? 
Not one word. On the contrary, Mr. Johnston eagerly invites in- 
| vestigation into his “every official act” (p. 26).. And every such 
investigation results in his complete vindication. The record, then, 
gives no support whatever to the frantic cry of fraud. 

A large part of the brief is ocsapied with malignant criticisms of 
the referee’s findings and dark suggestions and innuendoes founded 
upon matters alleged to exist outside the record. These must be 
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the peevish vaporings of baffled rapacity. Their value is shown by 
the fact that the plaintiff did not venture to bring up the evidence 
upon which are based the conclusive findings from which the 
author of the brief seeks to wriggle away. The author 
seems oppressed by the weight of responsibility which he 
has undertaken and the loneliness of’ his condition as the 
only honest person ever connected in any way with the 
case or the transactions out of which it arose. He “might, 
perhaps, have condoned ” the use made of the cotton (p. 7) but for 
what followed. He 1s “ mortified” by the action of the accounting 
officers in passing Mr. J ohnston's account (p. 13). He finds “ im- 
proper and pestilent ” (p. 13) expenses which the Secretary, to whom 
he himself says the whole subject was committed (p. 39), at the 
time saw fit to allow as necessary and proper. He is clear that all 
the various executive officers who approved the account “grossly 
abused their discretion” (p.17). He charges the referee with 
being an apologist for fraud (p. 30). He is “surprised not a little” 
(p. 30) by the “ very remarkable ” (p. 32) action of the referee, and 
with italicized emphasis sternly indicates what the referee ‘“‘ should 
have said” (p. 33) about the evidence. He finds it “ not easy to 
“ comprehend how the referee’s conclusions were possible” (p. 34). 
He gives notice that the “suspicion that hangs around this settle- 
ment at the Treasury must be cleared up,” and, further, that ‘the 
defendant cannot expect to be tenderly dealt with” (p. 35). Once 
more he “cannot conceal his surprise” atthe referee’s course (p. 
36). And “his mind refuses to credit” (p. 37) the facts in the 
case. 

Manifestly he is suffering from having undertaken too much. 
When these matters were recent the Commissioner of Customs and 
the First Auditor, acting within the scope of their duties under di- 
rection of the Secretary and furnished with all necessary facilities, 
thoroughly examined Mr. Johnston’s account, including the precise 
matters now involved, and passed it as satisfactory. Their action 
had the personal supervision and approval of an able and distin- 
guished Secretary of the Treasury, to whom the whole subject was 
committed by law. The facts were reported to the House and the 
Senate, without disapproval upon their part. Long years afterward, 
upon this action being brought, after a prolonged and ferocious in- 
quisition into Mr. Johnston's transactions, he was vindicated from 
every foul aspersion by the conclusions of a referee whose learning 
and industry for years constituted him one of the ornaments of the 


National judiciary. Those conclusions were, after long argument 
and with the facts before him, confirmed without criticism by a Cir- 
cuit Judge of well-known vigor and ability. No wonder that plain- 
tiff 1s somewhat oppréssed. No wonder that his so-called argument 
gropes about at random and wanders to a matter of official action 
which he alleges to have been taken by him who happens to be 
counsel for defendant (pp. 39, 40)—a mere ruling upon a question of 
departmental practice made eight years after the final settlement of 
Mr. Johnston’s account which is nowhere referred to in the-record 
and can have no possible relation to or effect upon the settlement. 
Every one of the many persons who have passed upon these matters, 
whether in an executive or judicial capacity, has given his full ap- 
proval to Mr. Johnston’s official acts. ‘“‘The suspicion that hangs 
around this settlement” has existed only in the mind of the person 
who is the actual plaintiff. Masquetading in the name of the Govern- — 


. ment, he has pursued this defendant vindictively but unsuccessfully 


until at last he finds himself’ before this court of final resort—a court 
which more conspicuously than all others refuses to permit oppres- 
sion in the name of law. In desperation he still venomously seeks 
to blacken the defendant's character. “A man, such as this record 
“‘ shows the defendant to be,” he says, “ cannot expect to be tenderly 
‘dealt with” (p. 35). But what does this record show in this 
respect ? Not a syllable against Mr. Johnston’s character. On the , 
contrary, it shows him to have been a faithful and efficient officer 
who had, in an unusual degree, the confidence of the Honorable 
Secretary by whom he was appointed, and who, at all times, invited 
the minutest scrutiny of his acts. More than this, it is a matter of 
public history that from his small district, consisting of four counties, 
Mr. Johnston collected and turned into the Treasury more than one- 
third of the captured and abandoned cotton collected in the entire 
South, subsequent to the date of his appointment, and that, within a 
few short months, the vast sum of $1,800,000 was realized by the 
Government from his collection (House Ex. Doc. 1675, No. 97). 

He was. faithful in fact. His faithfulness is fully established by 
the findings here. The matter now questioned had the approval of 
the Secretary of the Treasury. It consisted merely in reimbursing 
to Mr. Johnston sums which he had unquestionably spent in the 
business of the Government. Upon what principle of law is it now 
claimed that this payment of a just debt should be set aside to en- 
rich the person who uses the name of the plaintiffs ? The claim is 
finally rested upon the ground that, instead of using the cotton itself 
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to pay expenses, the Secretary was empowered merely to sell the 
cotton and use the proceeds to pay these expenses (pp. 24, 51). To 
this complexion does it come at last. The action was started with 
the din and the stench of Chinese warfare to recover from Mr. 
Johnston a sum, finally stated in the bills cf particulars at almost 
$2,000,000, as the proceeds of cotton unlawfully taken by him from 
the Government. The case is now at its close. The claim that de- 
fendant robbed the Government of a single dollar, years ago van- 
ished into thin air. The contention now is that, in the name of the 
Unite l States, the defendant should be robbed of the money which 
it owed him and has paid him. The ground of complaint is that he 
was paid by transferring to him the property itself instead of selling 
it and paving him its proceeds : 

Never, it 1s confidently submitted, has it been seriously attempted 
to perpetrate a gress injustice upon a more trivial and technical 
ground ; nor, as has been already shown (Principal Brief, pp. 15, 
17), upon one more absolutely destitute of foundation. 


Bb. H. Bristow, 


Counsel for Defendant in Error. 
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COURT OF THE UNITED STA‘ 
No. 


vs. 
JAMES M. T. GLEESON. 


APPEAL FROM THE COURT OF CLAIMS. 
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2 ‘UNITED STATES V8. JAMES M. T. GLEESON. 


stated, upon m personal a are true, and that the facts therein 
stated, upon taieciaation and belief, I believe to be true. 
3 JAMES MICHEL THOMAS GLEESON. 


Subscribed and sworn to before me this 27th day of June, 1883. ct 
JOHN N. OLIVER, at 


3 Post-office addresses : 
Claimant, James Michel Thomas Gleeson, No. 1256 43 st. SW., 
Washington, D. C. : 2 : 
Attorney, I. H. Ford, No. 607 La. ave., Washington, D. C. 


cn 


Post-OFFICE DEPARTMENT, 
APPOINTMENT OFFICF, 
| Washington, D. C., November 15, 1871. ij 
Str: The Postmaster-General has designated you a railway post-office ete 
head clerk, on the cars between WAshingtdn, D. C., and Lynchburg, Va., | 
: = with pay at the rate of $1,400 per annum. 
, Very respectfully, &c., 
| a JAMES H. MARR, 
2 Acting First Ass’t P. M. Gen’l. 
J. M. T. GLEESON, 
Route agent, Washington, D. C. 


4 II.— General traverse.— Filed July 9, 1883. 


And now comes the Attorney-General, on behalf of the United States, 
and answering the petition of the claimant herein, denies each and every 
— therein contained, and asks judgment that the petition be dis- 

missed. . | 
And as toso much of the said petition as avers that the said claimant has | : 
at all times borne true faith and allegiance to the. Government of the s 

United States, and has not in any way voluntarily aided, abetted, or given = 
a ‘encouragement to rebellion against the said Government, the Attorney- 2 
as -General, in pursuance of the statute in such case provided, denies the said 

oo allegations, and asks judgment accordingly. Pa 

THOMAS SIMONS, 
Assistant Attorney-General. <i 


' .6  ITI.—Motion to amend original petition.—Filed November 21, 1883. 


To the honorable the judges of the Court of Claims: eS 
Now comes the claimant by his attorney, J. H. Ford, and respectfully 
shows to the court that it appears from the answer of the honorable Post- 
master-General, to the call made herein on the 3d day of July, 1883, that 
there are due the claimant on account of salary, in addition to the amount 
claimed in the original patton, the further sum of $8.92 for each of the 
months of August and September, 1876, and the sum of ages. Gera each . e 
_ of the months of October, November, and December, 1876, and the said ae 
sum of 8.33} for each of the months of January, February, March, April, —— 
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| 7 IV.—Findinge of fact and conclusion of law. 
| _IV.—rmepmes or Fact. & ee =e 
|... On the proofs in this case the court finds the folle 
On the 15th day of November, A. D.. 1871, 


iu ‘That claimant served in said capacity of railway post-office . 
: until May 23, 1883. 
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The claimant was appointed and entered upon his duties as such in pur- 
suance of the following order : 


Post-OFFIcE DEPARTMENT 
OFFICE OF First Asst. P. M. 
a D. C., November 15, 1871. 


J. M. T. GLEESON, 
Washington, D. C.: 


Designated a railway post-office head clerk on cars between Washing- 
ton, D. £o., and Lynchburg, Va. Pay, $1,400 per —— 


Acting First Assistant Postmaster-General. 
V. | 


The following printed blank form was used to notify railway eiupioxe 
head clerks of t the reduction of their spay’ « 


be 
Poer:Ovrevox DEPARTMENT, 


Washington, D. .C, Auguat —, 1876, 
Srr: The Postmaster-General has changed your pay as R. P. O. head 
clerk between , from $————— to $—— per annum, to take effect | 
on and after August 1, 1876. 
Very respectfully, &c., 


On the 24th of August, 1876, blanks in one of said printed forms 
were filled as follows: The date by the figure “ 24;” the blank 
nating the points between which the service was performed by the 
. “Washington, D. C., tw Lynchburg, Va.;” the blank for the amount — 
by inserting the words and figures “$1,400 (fourteen hundred dollars), 
$1,300 (thirteen hundred dollars),” and the signature “James H. Marr, 
Acting, DG? the address “J. M. T. Gleeson, R. P. O., head clerk, Wash- 
ington, 


VIL. 


The following is a copy of an order made by the First Assistant Post- 
ral under date of June 12, 1879: 
* Ordered: Reduce the pay of dog ok Brags, J. M. T. Gleeson, Win- 
head clerks 


field a on, D.C aod Lynch on the cars 
tween ington aie Va. from $1 to $1 
per annum from the let to the ny of ae 1879, i inolveive ep 


“JAMES H. MARR, 
“Acting Firet Assistant Postmaster-General.” 
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At a Court of Claims held in the City of W 


- of January, A. D. 1887, it was ordered that juc 


6 UNITED STATES VS. JAMES M. T. GLEESON. 


11 VII.—Application of defendants for and allowance of appeal. 


From the judgment rendered in the above-entitled cause on 24th day 
of Jan’y, 1887, in favor of claimant, the defendants, by their Attorney- 
General, on the 22d day of March, 1887, make application for, and give 
notice of, an appeal to the Supreme Court of the United States. 

ROBERT A. HOWARD, 
Ass’t. Attorney-General. 
Filed March 31, 1887. 
Allowed. 
VIII. 


12 In the Court of Claims. 


JAMES M. T. GLEESON 
vs. Is o. 13900. 
THE UNITED STATES. 5 
I, Archibald Hopkins, chief clerk of the Court of Claims, do hereby 
certify that the foregoing are true transcripts of the pleadings in the above- 
entitled cause, of the findings of factyby the eourt, and the conclusion of 
law thereon, of the opinion of the court, of the final judgment, of the ap- 
plication of defendant for allowance of appeal to the Supreme Court of 
the United States and the allowance of the same. 
In testimony whereof, I have hereunto set my hand and affixed the seal 
of said court at Washington, this seventeenth day of August, A. D. 1887. 
[SEAL. ] ARCHIBALD HOPKINS, 
Chief Clerk Court of Claims. 
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In the Supreme Court of the United States. 


OcTOBER TERM, 1887. 


THe UnIrep STaTEs, APPELLANT, 
v8. No. 1064. 
JAMES M. T. GLEASON. 


STATEMENT, ASSIGNMENT OF ERRORS, AND BRIEF OF 
ARGUMENT. | 


Iu the Supreme Cont of the United States. 


OcTOBER TERM, 1887. 


THE Unrrep STATES, APPELLANT, 
v8. No. 1064. 
JAMES M. T. GLEASON. 


STATEMENT, ASSIGNMENT OF ERRORS, AND BRIEF OF 
ARGUMENT. 


STATEMENT OF THE CASB. 


This is an appeal from a judgment rendered by the 
Court of Claims in favor of James M. T. Gleason against 
the United States on the 24th day of January, A. D. 1887, 
for the sum of $597.84. 

Claimant was appointed a railway post-office head clerk 
on the 15th day of November, 1871, and served in that 
capacity until May 23, 1883. 

At the time of his appointment his pay was designated 
at $1,400 per annum. From the 1st of August, 1876, to 
31st of July, 1882, his pay was reduced from $1,400 per 
annum to $1,300 per annum, and on the 12th of June, 
1879, a further reduction was made for one month from 
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$1,300 to $1,240 per annum. The total of such deduc- 
tions from pay, as designated in original appointment, is 
$597.84. ; | 
The form of appointment to position of railway post- 
office head clerk, together with forms for reduction of 
salary, is found in transcript, page 4. 
Claimant has been paid in full in accordance with such 
notices and orders. oy 
The claim in the case at bar is $597.84, being the amount 
to which claimant woul have‘been entitled pad pay re- 
mained as at first designated, to wit, $1,400 per annum. 
Claimant received his appointment from the Postmaster- 
General under authority of section 4025 of Revised Stat- 
utes, as follows, viz: 

That the Postmaster-General may appoint clerks 
for the purpose of assorting and distributing the mail 
in railway post-offices, who shall be paid out of the 
appropriation for transportation of the mail, at the 
rate of not more than $1,400 per annum to the head 
clerks, nor more than $1,200 per annum to the other 
clerks. 

The propositions made by claimant in the court below 
were in substance : 

_ (1) The law fixes thé compensation of railway post-office 
head clerks at a salary of $1,400. The Postmaster-General 
has therefore no discretion. | 

(2) Assuming the right of the Postmaster-General in the 
first instance to fix their salary at a less rate than $1,400, 
the right once exercised is exhausted ; no continuing dis- 
cretion exists. 

(3) That the tender and acceptance of the office con- 
stitutes a contract between the Government and claimant 
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that the salary shall remain unchanged, subject only to the 
power of Congress. | : 

The several propositions of claimant were denied by the 
defendant. The opinion of the court below was adverse 
to the claimant, but a judgment pro forma against the 
Government entered for the reason stated by Nott, J., as 
follows : | 

It has been the rule and usage of this court when 
the determination of a new question will affect a class 
of cases, in none of which the claimant, by reason of 
the smallness of his demand, will have a right to ap- 
peal, to render a judgment pro forma against the Gov- 
ernment in one case, to the end that the question ma 
be examined and the rights of all parties determined 
by the Supreme Court. 


ASSIGNMENT OF HRROR. 
The court belowerred: __ zi 
(1) In ordering that judgment pro forma for the pur- 
pose of an appeal to the Supreme Court be entered, as fol- 


lows: The court, on due consideration of the premises, 
find for the claimant ; and do order, adjudge, and decree 


that the said James M. T. Gleeson do have and recover 


of and from the United States the sum of $597.84. 
(2) In finding, as a conclusion of law upon the facts as 
stated, that the claimant should recover the sum of 


$597.84. 


(3) In finding that claimant should recover a judgment 
for any amount. 
'- (4) In ordering, adjudging, and decreeing “that the 
said James M. T. Gleeson do have and recover from the 
United States the sum of $597.84.” 
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BRIBF OF ARGUMENT. ° 


This is the first case in the Supreme Court where, on 
appeal, it appears from the judgment entered in the court 
below that it was pro forma and against the unanimous 
opinion of all the judges. é 

There have been’ several cases in which it appeared 
from the opinion of the court that the judgments were in 
fact pro forma. But as the rules of the Supreme Court 
provide exactly upon what record appeals will be heard, 
specifying “the final judgment or decree of the court, and 
of such interlocutory orders, rulings, judgmentg, and - 
crees as may be necessary ‘to a proper review of the case,’ 
it will be seen that the opinion forms no part of such 
record. 

So until now the Supreme Court has had no opportu- 
nity to pass upon the question whether or not they would 


hear an appeal when brought up on a pro forma judgment | 


so entered. 
The practice is wholly irregular ; circumvents the re- 


strictions and limitations of the statute on appeals; unnec- : 


essarily encumbers the business of the Supreme Court, 
which is already overburdened; unwarrantably adds to 
the labor of the Department of Justice, and makes the 
Court of Claims a mere conduit through which to obtain 
the opinion of the Supreme Court in cases where Congress 
has said in effect that the judgment of the Court of Claims 
shall be final. 

It is for Congress, not the Court of Claims, to -deter- 
mine when the opinion of the Supreme Court may be 


taken. 
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Like practice in the circuit courts has been repeatedly 
condemned by the Supreme Court, and appeals taken in 
that way have been dismissed or the cases remanded for 
that reason. ( United States v. Stone, 14 Pet., 525; United 
States v. Chicago, 7 How., 192; Webster v. Cooper, 10 
How., 54; Daniels v. Railroad Co., 3 Wall., 255.) 

Even in a case where a judgment from the Court of 
Claims did not appear by the record to be pro forma, but 
was so stated in the opinion, where it could not be re- 
viewed, reversed, or dealt’ with, the court made this-sig- 
nificant remark, which indicates what would have ‘been 
done had the pro forma appeared in the judgment, where 
it could have been reached, Mr. Justice Miller in Meigs’s 
Case (95 U. S., 749) said: 

The Court of Claims finds the above facts, and 


while it says, in what a to be an. opinion, that 
it believes that the resolution refers to clerks and 


employés of the executive branches of the Guovern- ' 


ment alone, and does not extend to those of the judi- 
ciary, it nevertheless renders a judgment for the 
claimants. 


In the present case the entry of judgment pro forma 
was wholly unnecessary, as the five judges were unani- 
mously of acontrary opinion on the merits. Had the judges 
been divided, it might have been excusable, if legal. Ex 
parte Gordon (1. Bl., 503). . 

It is the duty of the Court of Claims to enter final 
judgment either for or against the claimant upon the issue 
presented. When an appeal from such judgment is au- 
thorized by law it can be taken by either party to the 


Supreme Court. But, it is submitted, there is no authority 
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vested by law in the judges of the Court of Claims to en- 
ter judgment in opposition to their expressed opinion, pro 
forma, for the purpose of an appeal to the Supreme Court. 
Nott, J., in delivering the opinion of the court, says : 

If this case were to receive a final decision in this 
court, my own conclusion would probably be adverse 
to the claimant. To me it seems clear that the Post- 
master-General had authority to reduce the claimant’s 
compensation prospectively, whose continuation in the 
Railway Mail Serviceamust have been on the terms 
prescribed ; but it does not seem more clear than 
other class cases ‘which have been sent to the Supreme 
—_ in ew — way, ry ms some of which the 
upreme Court has thought otherwise. Twenty per 

cent. Cases (4 C. Cls. R., 227 ; 9 td., 308). 


This seems to imply that in the opinion of the learned 
judge all cases ought to be appealable to this court, not- 
withstanding the law provides otherwise, and that, how- 
ever clear may be the opinion of the court below in favor 
of the defendant, a judgment pro forma should be entered 
in favor of claimant, because this court might think other- 
wise. Such view might be presented to Congress as a rea- 
son for allowing an appeal in all cases where judgment has 
been rendered against claimants in the court below. All 
opinions and judgments rendered by this court are prece- 
dents, and in that view are classcases. But all cases are 
not appealable. If injustice is done thereby, Congress, not 
the courts, must afford the remedy. 

The Twenty per cent. Cases, above referred to, are not 
applicable to the issue involved in the case at bar, nor 
are they conclusive authority, if cited as precedents, to jus- 
tify the court below in rendering judgments pro forma. 
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of a plain and definite import have been used, the only safe 
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Baker’s Oase (4 C. Cis., 227) was not heard by this court 
on appeal. The Twenty per cent. Oases, decided by this 
court (9:C. Cis., 108 ; 20 Wall., 179), were heard on ap- 
peal from judgments rendered by the Court of Claims, aud 
reported 9 C. Cis., 303. Subsequent to Baker's Case (re- 
ported in 4 C, Cl, 227) a judgment in favor of claimant 
was rendered in the case of one Manning (5 C. Cls., 525), 
which was heard on appeal by this court (13 Wall., 568). 
The court below, having doubts as to whether the last- 
cited decision “ in somewhat similar cases was not favor- 
able to the claimants,” rendered judgment in favor of 
such claimants, in accordance with the authority of Mal- 
lory’s Case (3 C. Cls., 257, et seq.), setting forth in the 
opinion that such judgments were pro forma. In that 
case the opinion of the Supreme Court ‘was asked in aid 
of the court below. The judgment was not pro forma, 
but absolute on its face. 


The proposition of claimant that under the terms of — 


. section 4025, Revised Statutes, supra, the compensation for 


railway post-office head clerks is fixed at.$1,400 per annum 
is not warranted by the words or the spirit and meaning 
of the law. It was declared very early in the official 
history of the Court of Claims that “there is no mysterious 
art to be applied to the exposition of statutes. The mean- 
ing of the Legislature is to be ascertained from the lan- 
guage of the statute, and it is not to be supposed that they 
have used it without intending to convey any idea.” Wigg 
vs. The United States (C. Cls., Dev., 157). “ Where words 
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course is to adhere to the words, and collect the intention 
of the Legislature from them. Sugh intention can not be 
presumed. The court can only declare what the law is— 
not what it ought to be.” Beatty's Executors vs. The 
United States (Dev., 157, 158). 

Such rules of construction have been recognized and 
adhered to in all ages and all countries where statutes 
have been enacted by legislatures. 

The obvious and only meanmg of the words in section 
4025, Revised Statutes, supra,“whoshall bepaid * * * 
at the rate of not more than $1,400 per annum,” is, that 
the Postmaster-General is limited to the payment of $1,400 
as @ maximum yearly compensation to a railway post- 
office head clerk. If it is a mazimun compensation, it 
follows that an exact salary is not fixed by law. 

If any force and effect are to be given to the words 
“not more,” the proposition of claimant that $1,400 is 
the fixed salary of a railway post-office head clerk under 
the statute would appear to be totally untenable. 

That statutes are to be interpreted so as to give effect 
to all the words therein, if such interpretation be reason- 
able, and be neither repugnant to its provisions nor in- 
consistent with its objects, is a legal proposition so well 
established as not to admit of argument. 

As, however, the proposition that the expression “ not 
more than $1,400 per annum ” fixes the amount of salary 
to be paid, and does not authorize the payment of a less 
sum, has been urged with earnestness by claimant in the 
court below, reference to authorities there cited in his be- 
half will be made. 

In Attorney-Generals’ Opinions (15, p. 82), it is held 
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that an allowance to special agents of the Post-Office De- 
partment for expenses of “a sum not exceeding five dol- 
lars ” means “that it shall not be more than that.” 

This is iu entire accord with the position of defendant | 
in this case. 

Among the cases cited by claimant are the following : 

In Upton vs. The United States (19 C. Cis., 46), where it 
was claimed that, a salary being established by law, a fail- 
ure to appropriate by Congress affects no legal right, 
such claim was sustained. In Graham’e Case (1 C. Cis., 
380), Collins’s Cage (15 C. Cls., 22), Briggs’s Case (15 C. 
Cls., 48), Freedman’s Bank Case (16 C. Cls.,419), Mitchell 
et al. vs. United States (18C. Cls., 281) the same principle 
was decided. 

That the liability of the Government desi: not always 


' depend upon the amount of money appropriated is not 


disputed. The legal obligation of the Government to ful- 
fill its .contract is unquestionable, and _ the failure to ap- 
propriate an amount due on a contract is simply a failure 
to pay a debt. The principle decided in Graham’s Case, 
supra, was again decided by the Court Claims during last 
term in Langston’s Case, which was affirmed by this court. 
In Fisher's Case (15 C. Cls., 823) it was decided that 
where in an appropriation act the words “ full compensa- 
tion ” are used, it operates to reduce salaries for the year. 
This is for the reason that for and during the year the 
original law fixing the salary is suspended or repealed. 
The right of Congress to repeal the law creating an office 
or to reduce the salary is well established, and is admitted 
by claimant’s attorney. 
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In none of the cases cited by claimant did any ques- 
eo sm as to the amount of salary fixed by law. 
’e Case (7 C. Cls., 362, 277-279) was, however, 


‘amet by claimant as conclusive on that.question. In Pat- | 


ton’s Case it was decided that where the Secretary of the 
Treasury, in the rightful exercise of his discretion, allowed 
an increased salary to a collector, he had no legal right, 
after such a salary has been paid, to exact a return of any 
portion of it as a conditién to allowing to the collector a 
reimbursement of the expenses of his office. 

But there is nothing in the Patton Case, supra, nothing 
in the issue presented to the court, and nothing in the 
opinion of the court to justify claimant’s position. 


This whole statute must be considered to arrive at its 
true meaning, and by an analysis of section 4025 it ap- 
pears : 

(1) “That the Postmaster-General may appoint clerks 
for the purpose of assorting and distributing the mails.” 

(2) That they “shal] be paid out of the appropriation 
for carrying the mail.” 

(3) That they shall be paid “ at the rate of not more 
than $1,400 per annum to the head clerks, nor more than 
$1,200 per annum to the other clerks.” 

It may be stated as a general rule, subject to some 
modifications, that where it is declared in a statute that 
a public officer “may” have power to do an act which 
concerns the public interests, “ may ” means “ shall.” 

There can be no question but that in the present in- 


stance the provision that the Postmaster-General “ may ” . 
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appoint clerks, etc., is not only directory as to the ap- 
pointment of such clerks, but also that he shall appoint 
a sufficient number “for the purpose of assorting and 
salaries of the head clerk shall be paid “at the rate of 
not more than $1,400 perannum.” He is directed to 
employ a sufficient number of clerks, but he is limited 
as to their payment by the express terms of the statute, 
and also by the further limitation that such clerks “shall 
be paid out of the appropriation for the transportation 
of the mail.” “The requisite number of clerks must be 
employed by the Postmaster-General to perform the 
service; the rate of pay is dependent upon the yearly 
appropriation. 

It is idle to discuss whether it is true policy for the 
Government to vest officials with discretionary powers. 
As a matter of fact, as appears by a plain reading of the 
statute, the Postmaster-General is invested with the power 
to appoint a sufficient number of clerks and, within certain 
“imitations, to fix their pay. 


But it is contended that if the Postmaster-General is au- 
thorized to appoint head clerks at a rate of compensation 
leas than $1,400, this discretion is not a continuing dis- 
cretion, but is exhausted after an appointment is made. 

is sufficient answer to this to say : 

(1) The number of clerks must be sufficient for the 
purpose of assorting and distributing the mails. 

(2) The rate of salaries is limited by the appropriation. 
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The amount of service required may vary, as may also 
the amount of the appropriation. 

A contract made by the Postmaster-General not author- 
ized by law would be invalid. In a limited sense an 
office-holder enters into a contract with the Government. 
If, for example, under a salary fixed by law, the office- 
holder performs the service, the Government would be 
legally bound. So an office-holder, having performed the 
service at a salary fixed yby virtue of the legal discretion 
of a Government official,would have a legal claim against 
the Government. This last was held by the court to be 
the position of Patton (7 C. Cls.,.362), upon which so 
much stress was laid by claimant. 

The court very properly held in that case the salary was 
fixed by the Secretary of the Treasury at $4,000. The 
words “not to be allowed to exceed $4,000” have a very 
different meaning from that songht to be given to the 
words “not more than $1,400” in the case at bar. 

In the Patton Case a special allowance of $14,650, to 
be paid in proper monthly proportions, was made in lieu 
of salary and commissions for the payment of expenses 
and salary, the personal compensation not to exceed 
$4,000. The limitation of the salary was obviously in- 
tended to meet the contingency of the expenses of the 
office, not amounting to $10,500, and to prevent the col- 


lector claiming the surplus. The accounts were rendered 


monthly. The salary of the collector at the rate of $4,000 
per annum was allowed. At the end of the year, and 
after the services were rendered, upon a settlement of ac- 
counts, it was found that the expenses were greater than 


the whole allowance. The contract made was an executed 
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contract, with a certain salary allowed. The Secretary, 
under the circumstances, had no legal right, after the. 
services had been rendered, to reduce the salary and re- 
| cover back: the money paid. The subsequent agreement 
of the collector, that $1,000 should be deducted from the 
amount paid him for expenses, was held by the court to 
have been made under duress. 

The case of Patton neither i in fact nor law resembles the 
case at bar. 

In the present case the question of duress can by no 
possibility arise. - The reduction was made beford the 
‘services were rendered. It is to be assymed that the 
Postmaster-General fixed the salaries of all the employés in 
accordance with the provisions of the statute relative to 
the work to be accomplished and the amount of the ap- 
propriations. If he failed in his duty in this respect the 
claimant can have no remedy in this action. 


The point is made in claimant’s brief in the court be- 
law, that as Congress passed the act of July 31, 1882, 
“to designate, classify, and fix the salaries of Persons in 
the Railway Mail Service,” it follows that prior to that 
time the Postmaster-General had no such power. This 
is a novel proposition. The Revised Statutes are a re- 
enactment of existing laws. Many of t':e original stat- 
utes are simply re-enactments of the common law. Depart- 
mental practice must be in accordance with law, but stata- 
tory enactment may make a departmental practice obliga- 
tory which prior thereto was discretionary. 
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It is respectfully submitted that the construction of seo- 
tion 4,025, Revised Statutes, given by the Postmaster- 
General, and applied to the claimant in this case, is in ac- 
cord with the words, the context,-the subject-matter, the 
effects or consequences, and the spirit and meaning of the 
law. 


A. H. GARLAND, 
Attorney-General. 
Rosert A. Howarp, 
, | Agsistant Attorney-General. 
a F ° P. DEw EK, — 
Assistant Attorney. 
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IN THE SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1887. 


THE UNITED STATES, Appellant, ) 
vs. + No. 1064. 
JAMES M.T. GLEASON. =| 


And now James M. 'I. Gleason, the appellee in this cause, 
comes into Court, by Robert C. Schenck, his attorney, and sub- 
mits his motion, of which he has given notice to the Honorable 
Attorney General, appearing on the part of the United States, 
appellant, that the case be advanced on the Calendar for an early 
hearing and judgment, for the following reasons : 


1. The correctness of the judgment rendered by the Court of 
Claims, from which this case is appealed, depends entirely on the 
true and just interpretation of a statute of the United States. 


2. The determining question raised is, Whether, by that stat- 
ute, a right and power was, or could be, conferred on the Post- 
master General to change, at his discretion and from time to 
— the amount of an annual salary of a clerk once fixed by 
the law? 


3. The question thus involved relates to and affects the general 
policy and practice of the Government in its several departments, 
and is important, therefore, to be settled as speedily as possible. 


4. This question, raised in the present instance by a postal 
clerk, and involving only a claim for a few hundred dollars, is 
one of a large class of meritorious cases awaiting and depending 
for their validity on the final issue of this cause—the aggregate 
of the claims of these postal clerks alone amounting to $80,000. 


5. In view of these considerations, Judge Nott, of the Court of 
Claims, in delivering the opinion and judgment of that Court in 
this cause, used this strong and pertinent language: “ It has been 
the rule and usage of this Court, when the determination of a 
new questioy will affect a class of cases, in none of which a claim- 
ant, by reason of the smallness of his demand, will have a right 
of appeal, to render a judgment pro forma against the Govern- 
ment in one case, to the end that the questions may: be examined 
and the rights of all parties determined by the Supreme Court. 
In the present instance the question is novel, and the claimants 
are a deserving class of officials, whuse skill, diligence, and hon- 
esty affect the entire community probably more than the personal 


services of any other officers.” 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1887. 


THE UNITED STATES ) 
v8. No. 1064. 
JAMES M. T. GLEASON. 


STATEMENT AND. BRIEF OF ARGUMENT OF APPELLEE. 


Statement of the Case. 


This cause, though involving but a small amount in the judg- 
ment rendered by the Court of Claims, and brought by appeal 
into this Court to be reviewed, yet becomes important as a test 
case. .The proper and just interpretation which should be given 
to a statute of the United States, or, perhaps, we might rather 
say, of a series of statutory enactments, is the whole question to 
be considered and determined. : 

Gleason, the appellee, was appointed a railway post office head 
clerk in 1871, with a salary of $1,400 a year, and continued to 
serve in that capacity and under that appointment until May 23, 
1883, a period of about 12 years, and until after the passage of 
the act of July 31, 1882, entitled “An Act to designate, classify, : 
and fix the salaries of persons in the railway mail service.” 
Under that act of 1882 he was, with others in the service, dis- 
charged arfd reappointed. His contention is that he was entitled 
to pay, at the rate of $1,400 per annum, from the 15th day of 
November, 1871, the date of his original appointment, until he 
was discharged and received his new appointment in 1882. But 
the Postmaster General having made an order on the 24th of 
August, 1876, reducing his pay from $1,400 per annum to $1,300, 
and that order to take effect retroactively on the lst day of the 
month in which it was issued, and having made, also, by an 
order on the 12th of June, 1879, another reduction of $495 for 
‘that current month, and Gleason having received only the re- 
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duced pay so allowed him, he claims judgment for the difference 
between the rate of $1,400 per annum and $1,300 per annum 
from the lst day of August, 1876, to the 30th day of June, 1882, 
the date of his discharge and reappointment, and for the $4.95 
withheld from him for the month of June, 1879. The aggregate 
sum of these reductions, $597.84, is the amount for which judg- 
ment was rendered by the Court of Claims. 

What right or legal power had the Postmaster General under 
the law to change, at his discretion and from time to time, the 
annual salary of a head clerk of the railway postal service? 
Before submitting any argument on this question, or seeking for 
the alleged authority for this action on the part of the head of 
the Post Office Department, it will be needful to cite in their 
order the acts of Congress bearing on the subject and the status 
of the appellee thereunder. : 

The act of March 3, 1865, section 8, 13 Statutes at Large, p. 506, 
is in these terms: hee 


“For the purpose of assorting and distributing letters and 
other mail matter in railway post offices, the Postmaster 
General may, from time to time, appoint clerks, who shall 
be paid out of the appropriations for mail transportation, 
provided that the salary of each head clerk so appointed and 
employed shall not exceed $1,400 per annum, and the salary 
of the other clerks shall not exceed $1,200 each per annum.” 


Under this act the appellee, then being employed as a route 
agent, was appointed, by a letter delivered to him, in these terms: 


“Post OFFICE DEPARTMENT, 
“OrFrice Ist Ass’t PosTMASTER GENERAL, 
“ November 15, 1871. 


“ J. M. T. Gleason, Washington, D. C., is designated a rail- 
way post office head clerk on cars between Washington, D. 
C., and Lynchburg, Virginia; pay $1,400 per annum.” 


This letter of appointment was not revoked, but continued as 
his only evidence of title to his office until he was discharged 
and reappointed, as before stated, in 1882. 

The next legislation was the act of June 5, 1872, 17 Statutes at 
Large, page 290, as follows: 


“That the Postmaster General may appoint clerks for the 
purpose of assorting and distributing the mail in railway post 
offices, who shall be paid out of the appropriation for trans- 
portation of the mails at the rate of not more than $1,400 
per annum to the head clerk, nor more than $1,200 per 
annum for the other clerks.” : 
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The Revised Statutes, section 4025, taking effect December 1, 
1873, used the following language: 


“That the Postmaster General may appoint clerks for the 
purpose of assorting and distributing the mail in railway post 
offices, each of whom shall be paid* * * * a salary at the 
rate of not more than $1,400 a year each to the head clerks, 
nor more than $1,200 a year each to the other clerks.” 


There was no other legislation on this subject until the pas- 
sage of the act of July 31, 1882, before adverted to, “ to designate, 
classify, and fix the salaries of persons in the railway service.” 

It will be observed that there is no material difference in: the 
language of these successive acts and re-enactments, except that 
the section of the Revised Statutes goes back to the original act 
of 1865 to give to it, as it were, greater precision and exactness, 
and to introduce and use again the word “ salary,” which was 
omitted from the act of 1872. : 

In this connection we call attention to an error, or rather a 
brace of errors, no doubt inadvertently made, in the brief from 
the Attorney General’s office, p. 2. First, in stating that “the 
claimant received his appointment under authority of sec- 
tion 4025, Revised Statutes,” whereas the appointment was, in 
fact, made under the act of 1865; and, second, in’ quoting as if it 
were the language of that section of tne Revised Statutes, the pro- 
vision of the act of 1872, with its loose or less precise phraseology. 

But, admitting the several enactments to be substantially the 
same in meaning, the claim of the appellee is to be fairly consid- 
ered and adjudged under the act of 1865, by virtue of which he re- 
ceived his appointment and held it continuously for twelve years. 

We contend that by that statute, and by act and operation of 
his appointment and service thereunder, he was legally and justly 

entitled to a salary of $1,400 :per annum, and that no right or 
power was conferred by law on the Postmaster General (the sal- 
ary for service being once fixed and established) to vary from 
that fixed salary and reduce or change it at discretion. 

On the other hand, it is claimed by the Government, through 

the Attorney General, that the construction given by the Post- 
master General that he could at his pleasure and discretion, from 
time to time, within the limit of $1,400, change and reduce the 
pay of the appellee, is the true interpretation, and “is in accord 
with the words the context, the subject-matter, the effects and 
consequences, and the spirit and meaning of the law.” 

We accept the issue thus broadly and confidently presented. 


* The clause ‘‘ out of the appropriation for transporting the mail” has been 
suspended in its operations since July 1, 1871, as specific a iations “‘ for 
compensation to railway post office clerks’’. have been made since the act of 
March 3, 1871, providing for the fiscal year 1872. See Exhibit C of Appendix, 


page 22. 


4 
Brief of Argument. 


It is insisted by the appellant that the Court below erred in 
entering a judgment pro forma for the purpose of an appeal to 
the Supreme Court. 

The cases cited do not sustain this objection. 


In the case of United States vs. Stone, the Court, speaking by 
the Chief Justice, said: 


“We are aware that in some cases, where the point arising 
is one of importance and difficulty, and it is desirable, for 
the purposes of justice, to obtain the opinion of this Court, 
the judges of the Circuit Court have sometimes, by consent, 
certified the point to this Court, as upon a division of opin- 
ion, when, in truth, they both rather seriously doubted than 
differed about it. We do not object to a practice of this de- 
scription, when applied to proper cases and on proper occa- 
sions.” (14 Peters, p. 520.) P 


The case of Daniels vs. Railroad Company (3 Wall., 253) was 
one in which the whole case, involving mixed questions of Jaw 
and fact, was sent up as upon a division of opinion. The same 
point was decided in 6 How., 4; so, also, of 7 How., 185. 

This Court has, in many cases, disapproved the practice of cer- 
tifying a division of opinion where it appeared that it was done 
merely to accommodate counsel, or to shift the responsibility of 
deciding a particular question. 

No such objection can be urged to this judgment. On the 
contrary, the course pursued in this case has received the sanc- 
tion both of Congress and this Court. The case at bar represents 
a class of cases, and, as stated in the opinion of the judge who 
delivered the opinion— 


“Tt has been the rule and usage of this Court, when the 
determination of a new question will affect a class of cases, 
in none of which a claimant, by reason of the smallness of 
his demand, will have a right to appeal, to render a judg- 
ment pro forma against the Government in one case, to the 
end that the question may be examined and the rights of all 
parties determined by the Supreme Court.” 


The head of any Executive Department is authorized to refer 
to the Court of Claims any matter pending before such Depart- 
ment “ where the decision will affect a class of cases or furnish a 

recedent for the future action of any Executive Department.” 
(R. S., Sec. 1063.) 
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We make the reference merely to show that Congress regarded 
the propriety on the part of executive officers in seeking the 
advice of the courts in the adjustment of small claims. 

In the 20-per-cent. cases (9 Court of Claims) the judge, in deliv- 
ering the opinion of the Court, says: 


“ We, therefore, direct a judgment to be entered pro forma 
against the Government in one of each class of cases, so that 
the correctness of our conclusions may be reviewed by the 
Supreme Court.” 


The Court had already said, “Our conclusion, consequently, is 
that in five of the preceding classes of cases the Government is 
entitled to judgment.” (9 Court of Claims, p. 314.) 

In the statement of the case, as decided by this Court, it is de- 
clared that “the Court of Claims gave judgment pro forma in 
all the cases for complainants, and the Government brought the 
eases here.” (20 Wall., 181.) 

It, therefore, clearly and distinctly appears that in five of the 
classes the Court of Claims were unanimuusly of the opinion 
that the claimants were not entitled to recover, but gave them a 
judgment alone for the purpose of an appeal. It is insisted, how- 
ever, that in the cases of this character heretofore appealed the 
judgment itself appeared to be absolute, and that its pro forma 
character could be gathered only from the opinion, and that as 
the opinion forms no part of the record in this Court, the real 
character of the judgment could not, therefore, be discovered. 

If, by this proposition, it is meant to be insisted that this Court 
ought, as a matter of fact, to be kept in ignorance of the true 
character and purpose of the judgment, we reply that this rule 
has not heretofore been observed; for, as already shown in the 
20-per-cent. cases, it was not only stated in the opinion of the 
Court below, but in the statement of the case in this Court. —_ 

We fail to discover any particular significance in the remarks 
of the Court in the Meigs case, cited by the appellant. This Court 
being of the opinion that the view taken by the Court of Claims 
was correct, and having at the same time to reverse the judg- 
ment of the Court, used the language quoted in describing the 
pro forma character of the judgment. Nevertheiess, this Court 
proceeded to hear and determine the case. 

. In the case of the United States vs. Stone (14 Pet., 525) this 
Court spoke approvingly of the practice of certifying cases when 
there was no real division of opinion— 2 


“Where the point arising is one of importance and diffi- 
culty, and it is desirable, for the purposes of justice, to obtain 
the opinion of this Court.” 7 
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We submit that this case falls within this category. 

“In the present instance,” says Justice Nott, the question 1s 
novel, and the claimants are a deserving class of officials, whose 
skill, diligence, and honesty affect the entire community notably 
more than the personal services of any other officers.” The judge 
then goes on to say that “if this ‘case were to receive a final 
decision in this court, my own conclusion would probably be 
adverse to the claimant.” 

But the objection to this judgment is not even technically cor- 
rect. The judgment appears on page 5 of the transcript. The 
words that precede and- include the word “ follows” are not, in 
any proper sense, a part of the judgment, but are in the nature 
of a caption of the record. Leaving out these words, however, 
the judgment is perfect. . 

Whether these words be excluded or not, however, the judg- 
ment is the “final judgment or decree of the Court,” and is before 
this Court on an appeal regularly granted. 

We deem it unnecessary, however; to enlarge upon this point, 
as the Attorney General has advised the Court in his brief that 
it is desired to have the opinion of the Court on the merits of the 
case. It is to the merits, therefore, that we now propose to invite 
the attention of the Court. 


Let us consider,-with a view to a proper understanding and 
application of it, the letter of the law, its foundation and scope, 
and particularly the meaning and the intention of the words con- 
tuined in it, on which the Attorney General relies; also, the leg- 
islative and administrative interpretations of such enactments - 
and the uniform practice under them, and the dangers and abuses 
which would follow a departure from such interpretation and 
practice if sanctianed by any decision of this Court. 


I. 


We repeat, then, the exact language of the act under which 
Gleason was appointed and under which the whole contention in 
this case arises. | 

13 Statutes at Large, Sec. 8, page 506, approved March 3, 1865, 
is in these words: 


“For the purpose of assorting and distributing other mail 
matter in railway post offices, the Postmaster General. may, 
from time to time, appoint clerks, who shall be paid out of 
the appropriations for mail transportation: Provided, That 
the salary of each head clerk so appointed and employed 
shall not exceed $1,400 per annum, and the salary of the 
other clerks shall not exceed $1,200 each per annum.” 


Sec. 4025, Revised Statutes, makes no substantial change in 
this language, except, perhaps, to condense and give'a little more 
sion to the language and restoring the word “salary,” which 
ad been omitted in the act of 1872. ? 
_ And just here it may not be inappropriate to give the defini- 
tion of the word “salary” as found. in the works of the leading 
and reliable English lexicographers : 


“ An annual or periodical payment for services. A stipu- 
lated periodical recompense. <A stipend, wages, hire. An 
—_ nce rate. That which is allowed for maintenance.”— 

orcester. 


“The recompense or consideration stipulated to be paid to 
a person for services, annual or periodical wages or pay, hire. 
Synonyms—Stipend ; pay; wages; hire; allowance. ‘Sala- 
ried,’ to fix or pay a salary to one, as to salary a clerk, a sal- 
aried man.” — Webster. 

“A reward or recompense for services performed, usually 
applied to public officers. If it is not fixed it is usuall 
called honorarium.” (Pothier Pand.; also, Toullier, 268, 
Bouvier.) 


II. 


By Article II, Section 2, of the Constitution of the United 
States, it is provided that, while the President may nominate, and 
by and with the advice and consent of the Senate appoint, all 
officers of the Government, yet “the Congress may, by law, veet 
the intment of such inferior officers as they think proper in 
the President alone, in the courts of law, or in the heads of. De- 

rtments.” Under this clause alone can authority to Ot 

given to the Postmaster General. By the 8th Section, Article 
I of the Constitution, Congress has power “to establish 
offices and post roads,” and, by another clause in the same Article, 
“to make all laws which shall be necessary and proper for carry- 
ing into execution the foregoing powers and all other powers 
vested by the Constitution in the Government of the United 
States, or in any pia, “ee ome or officer thereof.” 

In the head of a oe might be vested only the power 
of appointment. All offices not provided for by the Constitution 
iteelf are expressly to be “established by law.” The creation. of 
an office itself, therefore, including the conditions of its tenure, 
the service to be performed, and compensation to be allowed 
for such service, with provisions for all its other incidents, can be 
but the work of legislation. , 


Pas 
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To “establish” the office, and to provide for and regulate its 
character, its duties, and other incidents, are not within the 
functions of the executive or administrative branch of the Gov- 
ernment. Congress may, as to inferior officers, delegate to cer- 
tain executive officers the power to appoint, but certainly no 
authority is expressly given, and ought not reasonably to be in- 
ferred, to transfer to an executive official the right to legislate. 
If, however, it be claimed that it is too late now to deny a con- 
struction of power and practice under it, which appears to have 
been exercised in many instances, or if it be contended that the 
fixing of a salary is so essential and necessary an incident of 
office that it may be in¢gluded in the phrase “to appoint,” the 
Court, we submit, should look with great strictness, if not with 
disfavor and jealousy, on so loose a construction and practice. 
It is for this highest tribunal, above all, to guard the boundaries 
which define and separate the functions to be exercised by the 
great cardinal branches of our Government. 

a € 


TIL. 


It is contended, in behalf of the United States, appellant, that 
the words “not more than,” used in the statute, must be con- 
strued so as to invest the Postmaster General with the power, at. 
his discretion, not only to determine the amount of the salary to 
be allowed the officer under his appointment within the maxi- 
mum limit given by the law, but within that limit thereafter to 
reduce and change such salary at his like discretion. Without 
going now into a consideration of the danger, the uncertainty, 
the injustice which must attend such an interpretation, we sub 
mit on this point a denial of intention by Congress to confer any 
such monstrous power. ‘To claim it is to propose a new en- 
croachment of the Executive on legislative ground. So far as 
we are advised, this claim raises a question which is new in this 
Court, and has, perhaps, never had a judicial decision upon it. 
But the question is very far'from new, so far as administrative 
and legislative interpretation and practice can settle it and re- 
move doubt. The words “not more than,” or some equivalent 
phraseology, such as “not exceeding,” “not to exceed,” “not 
greater than,” are words of common use in the framing of stat- 
utes where the Legislature intends only to indicate an amount 
of compensation to be paid for any service rendered; and if the 
uniform understanding and usage of our law-makers, as well as 
the administrators of the law, is to be regarded as of value, we 
can aid the Court by the production of numberless examples. 
The statute books are full of such instances, and the understand- 
ing and application of such words in the cases for which they 
provide appear never to have varied or been questioned. “The 


the State, and acted upon by the people thereof, is to be consid- 
ered and is perhaps decisive in case of doubt.” (The Union Ins. 
Co. vs. John Blair Hoge, 21 How., 35, and Brown vs. United States, 
113 U. S., 568.) 

And here it may be properly remarked, that the very fact of 
the novelty of the question raised in this case—a question as to 
the effect of the words “ not more than ”—furnishes in itself the 
strongest proof that the interpretation we give to such language 
has not heretofore been doubted. 

In Appendix herewith, are shown a large number of these 
enactments applicable to various cases, including compensa- 
tion provided for officers of every grade, from Senators and 
Representatives themselves, and Ministers Plenipotentiary, down 
to many subordinates. In this exhibit two classes of cases are 
presented, one (Exhibit A, p. 16) of acts where we contend the 


salary or pay is fixed by law, the other (Exhibit B, p. 20) where 


Congress intended to delegate the power to regulate the same. 
These lists, with labor and patience, might be greatly extended. 
We submit that they present to the Court at the sane time both 
argument and illustration very strongly and clearly sustaining 
the view that Congress meant by its own action not only to make 
a classification of these railway postal clerks into head clerks and 
other clerks, but to fix by sufficiently determinate language their 
salaries, respectively, at $1,400 and $1,200 per annum. 

To construe the intention of Congress otherwise than this, and 
to give the Postmaster General the power claimed for him to 
allow salaries as he pleased, only keeping within .he amounts 
named by the law, would have enabled that official to defeat at 
the start the very object and purpose of its enactment by refusing 
to allow in any case pay sufficient to secure the services of com- 
petent persons, or, by reversing the arrangement intended, 
to give to head clerks smaller salaries than those allowed to the 
other and lower class of clerks. It is subniitted, also, that the em- 
ployment of the terms and expressions “ may vary and apportion,” 
“may allow in his judgment,” “may prescribe” within a given 
“maximum,” found in statutes delegating, or rather seeking to 
delegate, the power to regulate salaries, precludes the idea that it 
can be implied or conferred otherwise than by the use of such 
terms and expressions, or others elem express, unequivocal, and 
substantive. (See Appendix, Exhibit B, p. 20.) 

In the case of Converse vs. United States, 21 How., page 463, 
the question at issue was whether Greely, late collector customs, 
Boston, Mass., was entitled to an additional allowance ($17,684.92) 
as commissions on disbursements made by him under orders of 
the Secretary of the Treasury in the purchase of oils and other 
materials for light-houses, in view of the statutatory prohibition 


practical construction given to a statute by the public officers of 
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against additional allowances to officers receiving fixed salaries, 
(act Aug. 23, 1842, sec. 2, 5 Stats. at L., 510,) the Court held that 
he was entitled to the compensation fixed by law for this service, 
so far as it was outside his district and beyond the limits to 
which his duties as an officer extended. Greely was paid the 
salaries of $6,000 and $400 per annum which attached to the 
office under the act of March 3, 1841, (sec. 5, 5 Stats. at Large, 
and act May-7, 1822, Sec. 18, 3 Stats. at L., 696,) in both of which 
the expression “more than” occurs. 
Act of May 7, 1822, 18,38. L., p. 692: 


“That no collector, surveyor, or naval officer shall ever 
receive more than $400 annually exclusive of his compepsa- 
tion,” &e. 


Act of March 3, 1841, Sec. 5, 5 Statutes at L., 4382: 


“That no collector shall, on any pretense whatever, here- 
after receive, hold, or retain for himself in the aggregate 
more than $6,000 per year.” 


Counsel for both parties argued the case from the stand-point 
that Greely was an officer whose salary was fixed by law; and it 
is also clear that the Court so regarded him, Justice Campbell, 
in his dissenting opinion, using this expression: “It being ad- 
mitted that Mr. Greely was an officer whose salary, pay, or emolu- 
ments was or were fixed by law.” 

And in all other cases where the same expression occurred it 
was always assumed by the Court that the salary of the officer 
was fixed by law.. 


IV. 


But if it should be accorded and held that the Postmaster Gen- 
eral, in executing the law, might, at his first appointment of a 
head clerk under this statute, exercise a discretion in fixing the 
salary, placing it at some figure in each case less than the amount 
indicated by Congress, then we most confidently contend that at 
that point discretion ceased, and his power in that particular was 
exhausted. He was made an agent to fix compensation within 
the limit named in the law. So far as that duty was involved, 
he was functus officio. (People v. Supervisors, 40 Mich., 585.) 

There was no continuing power given him after that to change 
or regulate at his pleasure the compensation. To hold any other 
doctrine than this would be to introduce and recognize a most 
dangerous and even fatal element in our political system. “ Dan- 
ger” and “ fatal” are plain terms, but not too strong for the occa- 
sion. 
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Let us see.what the law under consideration would be if re- 
duced to a form of words which should express the intention 
and meaning sought to be given it by the interpretation for which 
the Government, through its counsel, is now contending. To 
justify such interpretation it should read: 


“ Be it enacted, &c., ‘That the salary of each head clerk so 
appointed and employed shall not exceed $1,400 per annum, 
and the salary of the other clerks shall not exceed $1,200 each 
per annum, but the Postmaster General, after each of such 
appointments shall have been made, and the salary of said 
head clerk or other clerk determined on and fixed by him 
under this section, may reduce and change the said salary 
at any time, and, from time to time, at his discretion: and 
pleasure, keeping only within the limit of said thaximum 
sums above named, anything otherwise provided or intended 
by this act notwithstanding.” 


This would be rather a startling draft of un act to be submit- 
ted in either House of Congress, and might bring members to 
their feet to protest.against such proposed wholesale and contin- 
uous transfer of legislative power to the head of a department. 
A power to fix and determine under a special grant of authority 
falls far short of a power to afterwards regulate and change. 

In the case of Converse vs. the United States, 21 Howard, page 
194, already referred to, this Court said: 


“ And it was deemed right and more consistent with the 
nature and character of our institutions to fiz by law the 
compensation fox these services, and not to leave it in every 
case to depend upon the discretion of the Secretary. * * * 
The great object has been to establish by law the compensa- 
tion for public services, * * * and not leave it to the 
head of an Executive Department.” 


We know with what caution in the interpretation of statutes 
the courts will regard the weight of argument drawn alone from 
considerations of public policy, but we know, also, with what 

ual caution they will stop from a seeming “literal construction 
which would lead to absurdity and mischief.” (U.S. vs. Kirby, 
7 Wall., 482; Wilberforce, Stat. Laws, 82.) 

And in interpreting statutes, as in the interpretation of the 
Constitution, we may, without invoking a “ higher law,” fairly 
claim that there are certain broad, radical, underlying principles 
of right, always recognized and intended, which are as much a part | 
of that organic law as the written letter of the instrument itself. 
In the particular instance before us it is easy to point out what 
must be manifestly some of the mischievous, unjust, and mon- 
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strous results of the reading and meaning sought to be given to 
the act in question, and to the wide and unchecked power which 
it would thus confer on the Postmaster General. 

(1.) That official might, as before intimated, so arrange, by the 
insufficiciency of the pay allowed, as to defeat altogether the pur- 
pose and objects of the law, and prevent its exceution. 

(2.) He might virtually destroy the classification of these ém- 
ployees intended by Congress, and without regard to their rela- 
tive services and greater or less responsibility, give greater com- 
pensation to the inferior clerks than to the head clerks. 

(3.) He might designate very different, salaries for individuals 
of the same class for similar service rendered, and thus establish 
and maintain an odious favoritism. Indeed, we believe that the 
official records will show that such discriminations have been 
made. 

These consequences of such latitudinarian construction of 
power may not seem so formidable, as to be dreaded, in the case 
of humble, civil employees, however«neritorious ; but consider to 
what frightful ends we might come if they were extended into 
some other branches of our public system. Suppose the President 
or Secretary of War capable, under the Constitution, of being 
endowed with the right and power to regulate and change, at dis- 
cretion, the pay of officers of the army and navy, or of the sol- 
diers and sailors in our military service! That would be, indeed, 
appalling. But the principle of safety violated would be the 
same as that against which we in this case protest. 

Here, in this contention, are presented two widely-varying in- 
terpretations of astatute. They are like two roads diverging and 
leading to different points. In one direction is safety, and the 
path proceeds on solid ground. The other way is marked with 
danger, and may end in a boggy marsh. Is it too much to claim 
that this Court, standing as a guide at the dividing point, will 
wisely and authoritatively warn us not to take the wrong road ? 


The Office of Railway Postal Clerk. 


But while the principle of legal construction contended for in 
this case is far reaching, and extends to all instances in which a 
like discretionary power may be claimed to be given by law to 
an executive official, it may not be inappropriate to say some- 
thing especial in behalf of the railway post office clerks whose 
rights are in question in this case. On every ground of equity, as 
well as that of strict legal right, they may well appeal to the favor 
of the Court. Their humble and subordinate position is but 
little indication of the value and importance of their services; 
but, even if it were, this Court will not “forget that the same 
measure of justice is due to the lowest official as to the highest.” 
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In its watchful care of the even working of the great machinery 
of our Government every minute cog, or pivot, or spring, is to be 
looked after and protected with the same care as is given to the 
larger and more conspicuous parts. The Court of Claims, in de- 
livering its opinion in this case, took occasion to cell attention, 
in striking terms, to the character of the claimants: “They are 
a deserving class of officers, whose skill, diligence, and honesty 
affect the entire community probably more than the personal 
services of any other officers.” By way of supplementing this 
strong recommendation, we venture to call the attention of this 
Court to the following official statements, compiled from the re- 
— of different Postmasters General to Congress, as going to 
show— 


First. Inauguration of the system and results attained : 


As already stated, this service was inaugurated under the act 
of Congress of March 3, 1865, sec. 8, 13 Stat. at Large, 506; and 
in his report for the fiscal year 1865, page 9, the Postmaster Gen- 
eral refers to the service in these words: 


“Railway post offices have been established on several 
leading railroads and arrangements are in progress for their 
introduction on other lines. The result, so far, encourages 
the hope that the system, by accelerating the transmiesion 
of correspondence and lessening the number of distributing 
offices, will be of permanent advantage to the postal interests 
of the country.” : 


“The railway post office, by reason of the additional facili- 
ties it affords in mailing important letters up to the moment 
of the departure of the trains, and in receiving, assorting, 
and distributing the mails during their transit, thus saving 
many hours, and in some instances days, in the communica- 
tion between important points, has become an essential part 
of the service. It is in fact indispensable, and, as the popu- 
lation and wealth of the country shall increase, it will be 
necessary to extend it to keep pace with,the wants and 
demands of the people.” (Postmaster General’s Report, 
November 15, 1869, page 15.) 


Second. The nature of the duties and responsibilities devolv- 
ing upon railway postal clerks: 


“This labor consisted in separating the mails for different 
post offices on their respective lines, and for other offices and 
railway lines with which they connect, so as to expedite 
their delivery by avoiding the delays heretofore incident to 
having such mails assorted in the distributing office nearest 
to the point of delivery. 
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“ By this plan mails are sent in bulk from the mailing 
offices to the postal clerks, who assort them in transit, put 
them up in packages for the offices of delivery, and bag them 
by the most direct route to the places of destination. The 
report of the General Superintendent for 1876, in further 
description of this class of clerks, says: 

“<The work he is called upon to perform is different in 
every respect from any other labor on railroads, requiring 
him, as it does, to be constantly on his feet while the train 
is in motion, the time during which almost every other class 
of railroad employees is at rest. Sg that, in addition to his 
work as distributing clerk, which is of itself sufficiently hard 
and tiresome when followed closely the day through, the 
exertion to maintain his perpendicular while the train is in 
inotion intensifies the effect of continual jar upon the sys- 
tem ; and experience shows that there are but few clerks 
who have been continually employed in this service for five 
years or over that do not feel very seriously the effect, and 
in many cases have beer? forced’to abandon their occupation 
on account of breaking’ down.’” (History R. M.S., P. M. 
G. to Congress, January 21, 1885.) 


Third. The civil service principles alleged to have been ob- 


served in that branch of the postal service: 


“The Railway Mail Service affords one of the best exhibi- 
tions of practical civil service. While reformers have been 
theorizing, this Department has been reducing the matter to 
practice, and as a result there is presented to the public an 
organized force of nearly four thousand men, governed from 
first to last by the most rigid civil service rules that could 
be devised. * * * ‘The service has attained its present 
efficiency largely from the fact that for twelve years the 
tenure of office of all postal clerks has been permanent 
during good behavior and fidelity. Undoubtedly the public 
interests would suffer if: this policy should be abandoned, 
and a good record for faithful discharge of duty would not 
be sufficient to secure retention in office. (P. M. G. to Con- 
gress, January 21,1885; History Railway Mail Service, page 
119.) 


Fourth. Statement of casualties: 


“ One of the strongest arguments in tavor of doing justice 
to the railway postal clerk might be deduced from the dan- 
gers incident to his calling.” (History R. M.S., page 122.) 

“From 1877 to 1884 there were 351 postal clerks killed 
and wounded while in the performance of their duties.” 
(History Railway Mail Service, page 201.) 


Fifth. Recommendations to provide pensions, &c., for those dis- 
abled in the service: 


“T concur in the recommendation of the General Su 
intendent, that the Postmaster General be authorized by vet 
: to pay, out of the appropriation for postal clerks, to the wid- 
| ows or guardians of minor children of such clerks as may be 
| killed while on duty, a sum equal to two —— salary of the 
grade held at the time of the death; and that postal clerks 
temporarily disabled while -on duty be paiaern tr on leave 
with full pay until recovery, not to exceed one year.” ~ 
M. G’s Report, 1882, page 18; also, see page 89, P. M.G. 
1881; page 37, P. M. G. R., 1885.) 


ROBERT C. SCHENCK, 
Att'y of Record, Supreme Court. 


FREEMAN & MONEY, 
McGREW & SMALL, 
Of Counsel. 
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APPENDIX. 


EXHIBIT A. 


Compiled from United States Statutes at Large and Revised Statutes of 
the United States. 


Acts which contain the expressions “ not more than,” “ not ex- 
ceeding,” or their equivalents, in connection with salaries and 
pay fixed by law, as indicated by, 1, the officials or service they 
concern ; 2, legislative interpretation; and, 3, the official regis- 
ters of the United States. | 


Statutes at Large. 


September 22, 1789, 1S. L.,70—‘“ Provided always, that no SEN- 
ATOR shall be allowed a sum exceeding the rate of six dollars a 
day from the end of one such session or meeting to the time of 
his taking his seat in another.” Two other previous provisos in 
the same act relating toSENATORS and REPRESENTATIVES, 
also the same provisos in act of January 22, 1818, 3S. L., 404. 

If a less amount than that named in the acts last referred to 
could have been paid Senators and Representatives, who was to 
have exercised the discretion? The Sergeant-at-Arms? 

“President shall not allow any MINISTER PLENIPOTEN- 
TIARY a greater sum than at the rate of $9,000 per annum, nor 
a greater sum than $4,500 per annum to charge des affaires, nor a 
greater sum than $1,300 per annum to the secretary of any min- 
ister plenipotentiary.” Acts July 1, 1790, 1 8. L., 128; May 10, 
1800, 2S. L., 78; May 1, 1810, 2S. L., 608; 5 S. L., 525, August 
26, 1842. : 


18. L., p. 4, act May 8, 1794—CLERKS under Postmaster Gen- 
eral “ whose compensation shall be regulated in such manner as 
not to excced $500 per annum each. 

23 Sec., same act— Deputy postmasters “ not exceeding” and “not 
to exceed.” 

Act September 11, 1789, 1 S. L., p. 68—“And: the salary of said 
clerks, respectively, shall not exceed the rate of $500 per annum.” 

April 14, 1792, 1 8S. L., p. 256—“ The President to allow an an- - 
nual salary not exceeding $2,000 to each Consul on the coast of 
Barbary.” 

March 2, 1799, 1 S. L., p. 708—“ To each of the SURVEYORS 
OF PORTS as may hereafter be established * * * asum 
nat exceeding $250.” 

April 20, 1818—“An act to regulate and fix the compensation 
of CLERKS in the different Departments whose compensation 
shall not exceed,” &c. 
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Same in acts March 2, 1827, April 22, 1830, (3 S. Iu. p. 445; 4 
S. L., 233 and 396.) : 

April 20, 1818, 3 S. L., 446—* RECEIVERS OF PUBLIC 
MONEYS shall not exceed for any one year the sum of $3,000.” 

9S. L., March 2, 1847, p. 148—Postmaster General may allow 
sears POSTMASTERS a commission “ not exceeding the fol- 

owing rates.” 

108. L., August 31, 1852—“ Provided that the compensation of 
the ASSOCIATE AND LAW AGENT (for California) shall not 
exceed $5,000.” ag 7 

March 3, 1853, 1 8. L., p. 203—“ Provided that the MINISTERS 
RESIDENT herein shall not receive more than is now allowed to a 
charge des affaires.” 

March 1, 1855, 10 8. L., p. 619—TWENTY-SIX SECRETA- 
RIES OF LEGATION to foreign countries “who shall receive 
an annual compensation for their services not exceeding the 
amounts specified herein for each.” 

Same act, sec. 5—-CONSULS AND COMMERCIAL AGENTS 
at twenty-two points named who shall receive “an annual com- 

—_ * * * not exceeding the amount specified herein 

or each.” 

June 15, 1860, 12 S. L., p. 388—SPECIAL AGENTS POST 
OFFICE DEPARTMENT. “Not more than $1,600 per annum 
shall be allowed them as compensation.” That Congress re- 
garded this language as fixing the — sation at $1,600. per 
annum is, we believe, clearly shown by the-3d section of the act 
of June 2, 1862, 12 S. L., p. 421, which enacts, in regard to 
Special Agents temporarily employed, that “the Postmaster Gen- 
eral be, and he is hereby, authorized to fix their salaries at any 
sum less than the amount designated for such service by law.” 

July 12, 1876, 7-19 S. L., 80—Compensation of POSTMAS- 
TERS “to be ascertained and fixed by the Postmaster General 
by adding to the amount of box rents of the office received or 
estimated not exceeding $1,350 when the boxes are supplied and 
owned by the postmaster, and two-thirds of the box rents, and 
not to exceed $1,000, when the boxes are not supplied and owned 
by the postmaster, commissions on all the other postal revenues 
of the office to an amount not exceeding $1,350, at the following 
rates.” While it may be contended that this act confers discre- 
tion, yet it has never been so construed, nor, as is obvious, could 
it have been, without resulting in endless confusion. Millions of 
dollars have been paid under this act, and the correctness of the 
construction given it is indisputable. 

“Words may be treated as surplusage when necessary to carry 
out the intent,” (U, S. vs. Stern, Blatch., C. C., 512.) 


“Or where a particular construction would lead to an unreason- 
able result.” (Hamtz vs. Howe, 28 Wisconsin, 293.) 
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“When intent doubtful, equity will construe it as is most oon- 
venient and equitable.” (Jersey Co. vs. Davidson, 5 Dutch., 415.) 


Revised Statutes. 


Sec. 4002. “TRANSPORTATION OF THE MAILS ON 
RAILROADS. Postmaster General “authorized and directed to 
adjust the same upon the condition and at the rates hereinafter 
mentioned :” “That the pay per mile per annum shall not exceed 
the following rates.” That Congress regarded this act as fizing the 
pay is conclusively shown by the acts ef July 12, 1876, 19S. L., 
p. 79, and June 17, 1878, 20 S. L., p. 142, reducing 10 and 5 per 
cent., respectively, “the rates fixed and allowed by said section.” 
This, we submit, is a legislative construction directly in the line 
of our argument. More than $200,000,000 have been paid under 
this act. | 

2711. “The SURVEYORS AT PACIFIC CITY and at Mil- 
waukee shall receive, in addition té, the fees authorized by law, a 
salary not exceeding one thousand dollars a year each.” 

2718. “The SURVEYOR AT LACROSSE, in Wisconsin, shall 
receive a compensation not exceeding twelve hundred dollars a 

ear.” ; 

2723. “The deputy SURVEYOR AT SAVANNAH shall re- 
ceive as salary not more than one thousand five hundred dollars a 

ear.” 

2733. “ Each INSPECTOR shall receive for every day he shall 
be actually employed in aid of the customs three dollars, and for 
every other person that the collector may find it necessary and 
expedient to employ, as occasional inspector, or in any other 
way in aid of the revenue, a like sum, while actually so em- 
ployed, not exceeding three dollars for every day so employed.” 

4243. “KEEPERS OF LIGHT-HOUSES. That the Secretar 
of the Treasury may appoint them at a compensation not coer 
ing $200 a year.” : 


The 93d section of the same act that prescribed the salary of 
the claimant uses this language in fixing the sdélary of LETTER 
CARRIERS : 


R.8., Sec. 3866. “The salary of letter carriers shall be fixed b 
the Postmaster General, and shall not exceed eight hundred dol- 
lars per annum, but on satisfactory evidence of diligence, fidelity, 
and experience he may increase their salary to any sum not ez- 
ceeding one thousand dollars a year each; and in San Francisco, 
California, he may pay such additional salaries to carriers as will 
secure the services of competent persons.” 
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And section 123 of the same act, fixing the salary of POST- 
MASTERS at money order places, is as follows: 


4047. “ POSTMASTERS at money order offices may be allowed, 
as compensation for issuing and paying money orders, not exceed- 
ang one-third of the whole amount of fees collected on orders 
issued, and one-fourth of one per centum on the gross amount of 
orders paid at their respective offices, provided such compensa- 
tion, together with the postmaster’s salary, shall not four 
thousand dollars per annum, except in the case of the postmaster 
at New York city.” 

4802. “That the Secretary of the Treasury shall from time to 
time appoint a surgeon to act as SUPERVISING SURGEON of 
marine hospital service, who shall, under the direction of the 
Secretary, supervise all matters connected with the marine hos- 
pital service and with the disbursement of the funds for the 
relief of sick and disabled seamen. He shall be entitled to a 
salary of not more than two thousand dollars a year and to his 
necessary traveling expenses.” 

Sec. 4025. “That the Postmaster General may appoint CLERKS 
for the purpose of assorting and distributing the mail in railway 
post offices, each of whom shall be paid* a salary at the rate of 
not more than $1,400 a year each to the head clerks, nor more 
than $1,200 a year each to the other clerks.” 

1671. “THE COLLECTOR FOR THE DISTRICT OF PASO 
DEL NORTE shall receive a salary of not exceeding $2,000 a 


ear.” 
. 2673. “ THE COLLECTOR FOR THE DISTRICT OF ORE- 
GON shall receive a salary of $3,000 a vear and no more.” | 
2709. “THE SURVEYOR AT THE PORT OF VELASC 
shall receive a salary not exceeding $1,000 a year.” ete 
- 2711. “THE SURVEYORS AT PACIFIC CITY AND AT 
MILWAUKEE shall receive, in addition to the fees authorized 
by law, a salary not exceeding $1,000 a year each.” 
"2718. “THE SURVEYOR AT LA CROSSE, IN WISCON- 
SIN, shall receive a compensation not exceeding $1,200 a year.” 
2723..“THE DEPUTY SURVEYOR AT SAVANNAH shall 


receive a salary not more than $1,500 a year.” 


[If the above statutes do not fix the salaries or pay to which they relate, it 
necessarily follows that discretion can be exercised in regard to the same with- 


out express authority. ] 


* NoTE.—The section should read without the clause “out of the wt 
tion for transportation of the mail,’”’ as prior to and since its enactment way 
postal clerks have been paid out of specific appropriations. 
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EXHIBIT B. 


Acts of Congress conferring discretionary powers on the heads of Ex- 
ecutive Departments in the matter of salaries. 


Suggestion respectfully made that the foregoing statutes be 
contrasted with those that follow, and by which it is conceded 
that Congress intended to confer discretionary powers on the ex- 
ecutive authorities. : 

As already remarked, while there is express constitutional 
warrant for Congress delegating the power over appointments, 
so far as subordinate officers are concerned, there is no such 
warrant for delegating its power to fix and regulate salaries; 
and whether the one includes the other is at least a debatable 
question. The power jo make these appointments has been 
frequently delegated Congress ; not so, however, the power 
to fix salaries. This “they have seldom done, and never with- 
without using explicit and unequivocal terms, as the following 
references show: Such as “authorized to regulate and fiz,” “ in his 
judgment,” “ or discretion,” “ mhaximutn,” “ to vary,” &e., &e. 

February 20, 1792, 1S. L., 238, relating to the compensation 
of DEPUTY POSTMASTERS. May allow them what he “shall 
think adequate to their respective services.” 

March 2, 1799, 1 S. L., 730, empowering the Secretaries of State, 
War, Navy, and Treasury Departments and Postmaster General 
to “ VARY compensation of CLERKS according to their judgment.” 
April 21, 1860, 2S. L., p. 396, to the same effect. 

May 18, 1793,1 S. L., 468—“ And that the President of the 
United States may fiz the compensation of the ASSISTANT SUR- 
VEYORS.” 

48. L., p. 284—“ That the Secretary of the Treasury be, and 
he is hereby, authorized and empowered to regulate and fiz the 
salaries of the respective KEEPERS OF LIGHTHOUSES.” 

March 3, 1847, 9 S. L.—‘ Pay of FIREMEN AND COAL- 
HEAVERS, naval service, shall hereaftar be fixed by the Presi- 
dent of the United States.” 

February 20, 1847—“ Secretary of War is hereby authorized 
to make such compensation to AGENTS FOR PAYING PEN- 
SIONS as may be just and reasonable.” 

March 2, 1855, 10 S. L., 629—Secretary of the Treasury 
“authorized to appoint and fix compensation of DEPUTY COL- 
LECTORS.” 

March 3, 1855, 10 S. L., 654, same as above, in regard to 
CLERKS IN ASSAY OFFICES, New York. 

July 9, 1864, 13 S. L., 339—LETTER CARRIERS’ salaries 
“such as may be prescribed by the Postmaster General, not ez- 
ceeding $800 per annum.” 

March 3, 1863, 12 S. L., 7083—LETTER CARRIERS to same 
effect as above. 


June 15, 1860, 12 8. L., p. 38—“ That the maximum compen- 
sation to be paid ROUTE AGENTS shall not exceed $800 per 
year.” 3 

May 2, 1861, 12 8. L., pp. 204-5—Repealing the above’ provis- 
ion, “ which restricts the maximum compensation to route agents 
to $800 per year. 7 

R.S., Sec. 2700—“* The DEPUTY COLLECTOR AT SHREVE- 
PORT shall receive a salary, to be determined by the Secretary of 
the Treasury, not exceeding fifteen hundred dollars a year.” 

Stat. 2737—“* The Secretary of the Treasury may increase the 
compensation of INSPECTORS OF THE CUSTOMS in such 
ports as he may think i advisable so to do, and may designate, by 
adding to the present compensation of such officers a sum not 
exceeding one dollar per day.” : 

Stat. 3657—*“ The COLL RS OF CUSTOMS in the seve- 
ral collection districts are required to act as disbursing agents 
for the payment of all moneys that are or may be appropriated 
for the construction of custom-houses, court-houses, post offices, 
and marine hospitals, with such compensation, not exceeding one 
quarter of one per centum, as the Secretary of the Treasury may 
deem equitable and just.” 

3658. “Where there is no collector at the place of location of 
any public work specified in the preceding section, the Secretary 
of the Treasury may appoint a DISBURSING AGENT for the pay- 
ment of all moneys appropriated for the construction of any such 
serge work, with oak compensation as he may deem equitable 
and just.” 

4021. “ The Postmaster General may establish RESIDENT MAIL 
AGENCIES at the ports of Panama and Aspinwall, in New Gran- ° 
ada; Havana, in Cuba; at Saint Thomas, and at such other for- 
eign ports at which United States mail steamers touc:: to land 
and receive mails, as may, in his judgment, promote the efficiency 
of the foreign mail service; and may pay the agents employed 
by him at such ports, out of the appropriation for transportation 
of the mail, a reasonable compensation for their services, and the 
necessary expenses for office rent, clerk hire, office furniture, and 
other incidentals, to be allowed him at each of such agencies.” 

4023. “ The Postmaster General may establish, in connection 
with the mail steamship service to Japan and China, a general 
post agency at Shanghai, in China, or at Yokohama, in Japan, 
with such branch agencies at any other ports in China and Japan 
as he shall deem necessary for the prompt and efficient manage- 
ment of the postal service in those countries; and he may pay the 
POSTAL AGENTS employed thereat a reasonable compensation 
for their services, in addition to the necessary expenses for rent, 
furniture, clerk hire, and incidental expenses.” : 
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2745. The compensation of the EXAMINERS of the port of 
New York shall be limited and fixed by the Secretary of the Treasury.” 

2745. “The compensation of CLERKS, refinies, samplers, open- 
ers, packers, and messengers at the port of New York shall be im- 
ited and paid by the. Secretary of the Treasury.” 

842. “CLERKS AND MARSHALS may be allowed to retain 
for all official services in prize causes an additional allowance, 
not exceeding in amount one-half of the mazimum compensation 
allowed the inspectors.” 7 

1663. “CLERKS of the armory at Springfield, Mass:, who may 
receive, at the discretion of the Secretary ef War, $1,200.” 

1704. CONSULAR CLERKS who “shall be entitled to a com- 
pensationr, espectively, for their services at a rate not exceedign 
$1,000 a year each, to be determined by the President.” 

[If discretion can be conferred on the Executive branch of the Government 


to regulate the salaries of officials without express authority, then the words 
above printed in italics may be discarded as surplusage. ] 


Extension of powers of departments of Government by impli- 
cation not favored. (Anderson vs. Bunn, 6 Wheat., 204.) 

Express words are needed to effect public or private rights. 
(Wilberforce Stat. Law, 47 and 49.) 

When the terms of a statute fixing a salary are ambiguous, they 
should be construed liberally in favor of the officer. (United 
States vs. Morse, 3 Story, 87.) 


EXHIBIT C. 


The following are the several acts of Congress making specific 
appropriations for Railway Postal Clerks for the fiscal years from 


- July 1, 1871, to June 30, 1883: 


By act of March 3, 1871 . $585,338 
. June 1,-1872 . 950,000 
. March 83,1875 __.. ; ' , 1,257,000 
" June 3, 1874 , . 1,825,014 
" March 3, 1875 . 1,257,140 
¥ July 12, 1876 . 1,225,000 
" March 3, 1877 ; . 1,225,000 
° July 17, 1878 ; . 1,825,000 
. March 3, 1879 po aay : . 1,850,000 
. June 11, 1880 ; . 1,450,000 
" March 1, 1881 : . 1,550,000 
. March 4, 1882 . 1,700,000 


By the same acts specific appropriations were also made for 
Route Agents, Mail-Route Messengers, and Local Agents, which, it is 
submitted, goes to show the effort made by Congress to provide 
for the several and distinct grades of the Railway Mail Service. 
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Supreme Court of the ‘aie Sines 


Gowiakil TERM, 1887. 


No. 1,064 


THE UNITED STATES 
v8. 


J. M. T. GLEASON. 


Supplementary Brief of Appellee. 


Supplementing the brief already filed in this case, we beg 
leave to submit to this Court as an illustration, and at the same 
time a test of the practical soundness of the interpretation and 
application of the statute under which the appellee was appointed 
and for which we contend, the following: 

Gleason was appointed by an order, already quoted, which 
reads as follows: 

“J. M. T. Gleason, Washington, D. C., is designated a RAIL- 


WAY POST OFFICE HEAD CLERK on the cars between 
Washington, D. C., and Lynchburg, Va. Pay, $1,400 per annum.” 


Now, suppose the Postmaster General had omitted, as well he 
might have done, any reference to the amount of Gleason’s salary, 
does it not follow that, on his entry upon and discharge of the 
duties of his office, the Accounting Officers of the Treasury would 
have paid him the full amount of $1400, just as by immemorial 
usage and custom thé other officers, ministers, collectors, survey- 
ors, &c., &c., have been paid under like statutes? (See Exhibit A 
of brief already filed.) > 

If this is true, then it follows that the statute fixed Cima 
salary at $1400 per annum. 

ROBT C. SCHENCK, 
Attorney of Record, Supreme Court. 
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SUPPLEMENTAL BRIEF FOR DEFENDANT. 


The following order in the above stated case was made 
in the Court of Claims November 19, 1887 : 

Ordered, on motion of claimant, that the order of 
the court, made and entered of record on the 24th day 
of January, A. D. 1887, in said case, directing 
— be — ao Sag — by reer 
out the words “ | purpose of an 
peal to the Supreme Court,” and that this order 
certified to the Supreme Court to be taken as so far 
an amendment to the records in said case heretofore 
certified to said court. 

The amendment of the record on the motion of the 
claimant by the Court of Claims was unauthorized. At 
the date of such allowance of amendment the application 
for an appeal had been granted by the court below, and 
the case had been removed to this court and docketed. 
The case has passed from the jurisdiction of the Court of 
Claims. 

10186 
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The order does hot purport to correct any error of 
record. The motion of claimant was made after appel- 
lant’s brief had been filed in this court, and was — 
suggested by the argument. 


Should this court permit by amendment a new order, 
the fact remains, that the record shows that the judgment 
of the court below was pro forma/, 

The conclusion of law, which is part of the record, which 
this court will review, sets out that it is “for the purpose 
of appeal.” The Court of Claims has no right to make 
a conclusion of law “for the purpose of appeal.” It must 
be a conclusion of law in accord with the judgment of the 
court ; not against its\judgmént. 


The argument in appellant’s brief alain to the conclu- 


sion of law as well as to the decree of the court. 

The objection made to the form of the decree in the 
court below is not made for the purpose of seeking to 
avoid a decision on the merits of the case. It is impor- 
tant that a decision of this court should be had on the 
merits, and it is hoped an opinion will be rendered. 

But it is also important to determine, for the guidance 
._ of the court below, whether judgments pro forma can be 
entered, either in pursuance of a conclusion of law, or in 
the decree. 

: A. H. GARLAND, 
Attorney-General. 
Rosert A. Howarp, 
Assistant Attorney-General. 
F. P. DEWEEs, 
Assistant Attorney. 
co 
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The undersigned propose- to do such of the above work as have prices set opposite the several items, according to the terms of the printed form of contract: accompanying this proposal, and in whieh form 


— avree- to execute articles of agreement for such of snid work as PAuy 
he allotted to -— at the prices above stated, whieh are to be payable in lawful money of the United States at the date of the payment. 
Proposer’s address : 


2798 [Endorsed :] Exhibit Proposal. Filed in cross-examination of Mr. John C. Wrenshall, Oct. 30, 1882. Geo. Morris Bond, U.S. Commissioner. Dull rs. Union RR. Co. 
. [In pencil: | See about this. This exhibit is same as agreement & specifications, Ke., to be found on page 21 of record from cir. et Baltimore city, excepting the table of proposal. 


| Endorsed | Articles of agreement between — and the Union Railroad Co. for graduation and masonry. On section —, ——, 187-. 


